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It  Is  ordered  that  Rule  41  of  the  Rules  of  Practice  In  this  court  is 
hereby  amended  so  as  to  read  as  follows: 

41.  In  all  cases,  either  civil  or  criminal,  of  appeal  to  this  court 
taken  in  vacation,  except  those  subject  to  call  during  the  first  week 
of  the  term,  and  In  all  cases,  civil  or  criminal,  appealed  during  the 
term,  unless  the  transcript  is  filed  with  the  clerk  of  this  court  not 
later  than  the  first  day  of  the  first  week  of  the  term  during  which 
the  case  is  subject  to  call  In  this  court,  the  appeal  shall  be  dismissed 
at  the  cost  of  the  appellant,  unless  good  cause  be  shown  to  the  court, 
by  affidavit  or  affidavits,  not  later  than  the  next  Thursday,  why 
said  transcript  was  not  filed  within  the  time  herein  allowed. 

This  order  shall  not  take  effect  until  the  first  day  of  January,  1912. 

(The  above  was  also  adopted  by  the  Ck)urt  of  Appeals  of  Ala- 
bama.) 


SUPREME  COURT  RULE  43. 

This  Court  will  not,  in  term  time,  nor  will  the  Justices  thereof  In 
vacation,  receive  or  consider  an  application  for  the  writ  of  certior- 
ari, or  other  remedial  writs,  or  process,  for  the  purpose  of  revising 
or  reviewing  any  opinion  or  decision  of  the  Court  of  Appeals,  unless 
It  appears  upon  the  face  of  the  application  that  an  application  had 
been  made  to  said  Court  of  Appeals  for  a  rehearing  of  the  point  or 
decision  complained  of,  and  that  said  application  had  been  decided 
adversely  to  the  movant,  and  the  application  to  this  Court  must  be 
filed  with  the  clerk  of  the  Supreme  Court  within  fifteen  days  after 
the  action  of  said  Court  of  Appeals  upon  the  said  application  for 
rehearing.  Nor  will  this  Court  or  the  Justices  thereof  entertain, 
consider  or  Issue  a  writ  of  error,  as  authorized  by  section  1  of  the 
act  of  1911,  page  449,  unless  the  same  is  applied  for  within  fifteen 
days  after  the  rendition  by  the  Court  of  Appeals,  of  the  judgment 
sought  to  be  revised  or  corrected. 

April  4th,  1912. 


Digitized  by 


Google 


TABLE  OF  CASES  REPORTED  IN  THIS  VOLUME 


Adams  Mach.  Ck).  v.  So.  St.  L. 
Co.    471 

Ala.  Stor.  &  Ice  CJo.  v.  Kratzer 
Ice   Co.   e04 

Allen  T.  Woodruff 415 

Anniston  City  of  ats.  Garner.  389 

Banks  t.  The  State 247 

Barber,  ats.  M.  &  O.  R.  R.  Co.  507 

Barclift  ats.  Snead 297 

Barker  t.  The  State 92 

Barron  v.  M.  &  O.  R.  R.  Co 555 

Bell  V.  The  State 150 

Bell  V.  The  State 224 

Bentley  ats.  Johnson  Bros.  Co.  281 

B.  R.  L.  &  P.  Co.  V.  Camp 649 

B.  R.  L.  &  P.  Co.  V.  Grant 552 

B.  R.  L.  &  P.  Co.  V.  Moore 499 

B.  R.  L.  &  P.  Co.  V.  Murphy 588 

B.  R.  L.  &  P.  Co.  V.  Norrls 610 

B.  W.  W.  Co.  V.  Kelley 629 

B.  W.  W.  Co.  V.  Martini 652 

B.  W.  W.  Co.  V.  Wilson 581 

Borden   &   Co.   v.   Vinegar   B. 

L.   Co.    , 354 

Brooke,  ats.  Kettler 484 

Brown  v.  Brown 461 

Bryan»  ats.  Deming  Co 3l7 

Bush,  ats.  Overton 623 

Camp,  ats.  B'ham  R.  L.  &  P. 
Co.    ^ 649 

Campbell,  ats.  Young 493 

Carlisle  ats.  C.  of  Ga.  Ry.  Co.-  514 
Carpenter    Baggett   &    Co.    v. 

Miller 373 

Carter,  ats.  Montgomery  Coop. 

Co. 367 

C.  of  Ga.  Ry.  Co.  v.  Carlisle—  514 
C.  of  Ga.  Ry.  Co.  v.  Clements.  520 
C.  of  Ga.  Ry.  Co.  v.  Johnson..  501 
Chafin,   ats.   Kendrick  &  Mc- 

Gough . 452 

Chappell,     ats.     City     of     N. 

Decatur   564 

Chunn  v.  Fairbanks 642 

City  of  Anniston  ats.  Garner.  389 
City  of  N.  Decatur  v.  Chfipell.  564 

Clark  V.  The  State 196 

Clausen,  ats.  Davis 378 

Clements,  ats.  C.  of  Ga.  Ry  Co.  520 
Couch  V.  Hutchinson 444 


Cox  V.  The  State 143 

Crandall  v.  The  State  1 112 

Currie  ats.  The  State. 251 

Davis  V.  Clausen 373 

Davis  V.  The  State 145 

Davis  V.  The  State . 200 

Deas,  ats.  Lasseter 469 

Deming  Co.  v.  Bryan 317 

Dixie  I.  Co.  V.  Manley 365 

Dungan  v.  The  State 235 

Eubanks  v.  The  State 61 

Ex  parte  Law 257 

Fairbanks  v.  Chunn 642 

Farmers  U.  W.  Co.,  ats.  Tal- 

ledga  F.  &  M.  Co. SOI 

First  National  Bank,  ats.  Rus- 
sell     342 

Flake  v.  The  State 134 

Flowers  v.  The  State 65 

Fuqua  v.  The  State 47 

Gann  v.  Long  &  Son 274 

Garner  v.  City  of  Anniston..  389 
George  ats.  Mobile  L.  &  Ry. 
Co.    545 

Gilbert  v.  The  State 94 

Grant  ats.  B.  R.  L.  &  P.  Co 552 

Graves,  ats.  Red  Star  Coal  Co.  321 
Griswold,  ats.  Ritter 618 

Hankinson  v.  The  State 110 

Harris  v.  The  State 116 

Hemdon  v.  The  State 118 

Hoy,  et  al.  ats.  Ritter,  et  al..  358 

Humphries  v.  The  State l 

Hunnicutt  L.  Co.  v.  M.  &  O. 

R.  R.  Co. 436 

Hutchinson,  ats.  Couch 444 

Irwin  V.  Western  Ry.  of  Ala- 
bama     577 

Jackson  v.  The  State 226 

Jackson  v.  The  State 55 

Johnson  v.  C.  of  Ga.  Ry.  Co.__  501 
Johnson  v.  Lindsey  Bros  ^...  338 
Johnson  v.  Strauss  Sad.  Co...  300 
Johnson  Bros  Co.  v.  Bentley..  281 
Jones  V.  Journey 488 


Digitized  by 


Google 


vui      OASES  REPORTED  IN  THIS  VOLUME. 


Jones  V.  The  State 240 

Journey,  ats.  Jones 488 

Kelley,  ats.  B.  W.  W.  Co 629 

KeUy  V.  The  State 103 

Kendrlck  &  McGough  v.Chafin  452 

Kettler  v.  Brooke 484 

Korman   Sawyer   &   Co.,   ats. 

Leeth    311 

Kratzer   Ice   Cream   Co.,   ats. 

Ala.  S.  &  I.  Co. 604 

Lasseter  v.  Deas 469 

Law,  Ex  parte 257 

Lawson,  ats.  Republic  I.  &  S. 

Co.    525 

Leeth  v.  Komman  Sawyer  & 

Co.    311 

Leeth  ats.  Montgomery-M.M.g. 

Co. J: 324 

Lindsey  Bros.  ats.  Johnson,..  338 

Long  V.  The  State 96 

Long  &  Son  ats.  Gann 274 

Lncas  v.  Mays 497 

Lundsford  v.  The  State 38 

McCrory  ats.   St.   L.   &  S.   F. 
R.  R.  Co. 531 

McGulre,  et  al.  v.  The  State—  131 

McGulre  v.  The  State 218 

McKeon  ats.  Wolfe  &  Son 421 

Maddox  v.  The  State 244 

Manley  ats.  Dixie  Ind.  Co.  ..365 

Martin  v.  The  State 175 

Martin  ats.  Selma  St.  &  Sub. 
Ry  Co. 537 

Martini  ats.  B'hani  W.  W.  Co.  652 

Matthews  ats.  Rawls 305 

Mays  ats.  Lucas 497 

Means  v.  Morgan 547 

Means  ats.  Wells  Amus  Co 574 

Merchants  Nat  Bank  ats.  Nor- 

rls  _  434 

Mllford"  vrTheSta  tellllllll  104 
Miller  ats.  Carpenter  Bagget  & 

Co. 373 

Mitchell  V.  The  State 147 

Mobile  L.  &  Ry.  Co.  v.  George.  545 
M.  &  O.  R.  R.  Co.  V.  Barber—  507 
M.  &  O.  R.  R.  Co.  ats.  Barron..  555 
M.  &  O.  R.  R.  Co.  ats  Hunnl- 

cutt  L.  Co.  .:. 43B 

Montgomery  v.  The  State 25 

Montgomery     Candy     Co.     v. 

Werthelmer-S.  S.  Co. 403 

Montgomery  Cooperage  Co.  v. 

Carter 367 

Montgomery-M.    Mfg.    Co.    v. 

Leeth    324 


Moore  ats  B'ham  R.  L.  &  P. 

Co. 499 

Morgan  ats.  Means 647 

Murphy  ats.  B'ham  R.  L.  P. 

Co.    588 

New  Decatur,  dty  of  v.  Chap- 
pell   564 

Newell  &  Allen  v.  Port  Huron 
E.  &  T.  Co. 423 

Newton  L.  &  B.  Co.  v.  Reeves  411 

Norris  ats.  B'ham  R.  L.  &  P. 
Co.    610 

Norris  v.  Merchants  Nat. 
Bank    434 

Olive  V.  The  State 77 

Overton  v.  Bush 023 

Palmer  v.  The  State 265 

Park,  et  al.  v.  Tallassee  F.  M. 

Co.    27S 

Parker  v.  The  State 127 

Phillips   Cary    M.   Co.   v.    So. 

Const.  Co. 292 

Port  Huron  E.  &  T.  Co.  ats. 

Newell  &  Allen 423 

Rawls  v.  Matthews 305 

Red  Starr  C.  Co.  v.  Graves  ._  321 
Reeves  ats.   Newton  L.  &  B. 
Co.    411 

Republic  I.  &  S.  Co.  V.  Lawson  523 

RHter  v.  Griswold 613 

Rltter,  et  al.  v.  Hoy  et  al 358 

Rowe  V.  The  State 238 

Russell  V.  First  Nat.  Bank...  342 

St.  L.  &  S.  F.  R.  R.  Co.  V.  Mc- 
Crory     531 

Sanders  v.  The  State 13 

Sanford  v.  The  State 81 

Sapp.  V.  The  State 190 

Selma   St.   &  Sub.  Ry.  Co.  v. 

Martin   537 

Sharpe  ats.  Simmons 385 

Shell  V.  The  State 207 

Sills  V.  The  State 73 

Simmons  v.  Sharpe 385 

Smith  V.  The  State 216 

Smoot  V.  Thomas 407 

Snead  v.  Barcllft 297 

So.  Const.  Co.  ats.   Phillip  C. 

M.  Co 292 

South  State  L.  Co.  ats.  Adams 

Mach.  Co. 471 

State  ats.  Banks 247 

State  ats.  Barker 92 

State  ats.  Bell 150 


Digitized  by 


Google 


CASES  REPORTED  IN  THIS  VOLUME.   ix. 


state  ats.  Bell 224 

State  ats.  Clarke 196 

State  ats.  Ctox 143 

State  ats.  Crandall 112 

State  V.  Currie 251 

State  ats  Davis 145 

State  ats.  Davis 200 

State  ats.  Dugan 235 

State  ats.  Eubanlu 61 

State  ats.  Flake 134 

State  ats.  Flowers 65 

State  ats.  Fuqua 41 

State  ats.  Gilbert 94 

State  ats.  Hankinson 110 

State  ats.  Harris 116 

State  ats  Hemdon 118 

State  ats.  Humphries 1 

State  ats.  Jackson 55 

State  ats.  Jackson 226 

State  ats.  Jones 240 

State  ats.  Kelly 103 

State  ats  Long 96 

State  ats,  Lnnsford 38 

State  ats,  McGuire  et  al 131 

State  ats  McGuire 218 

State  ats.  Maddox 244 

State  ata  Martin 175 

State  ats.  Milford 104 

State  ats.  Mitchell 147 

State  ats  Montgomery 25 

State  ats.  Olive 77 

State  ats  Palmer 265 

State  ats.  Parker 127 

State  ats.  Rowe 238 

State  ats  Sanders i —    13 

State  ats.  Sanford 81 

State  ats.  Sapp 190 

State  ats.  Shell 207 

State  ats  Sills 73 


State  ats.  Smith 216 

State  ats.  Wall 157 

State  ats.  Weaver 98 

State  ats.  Wheat .  242 

State  ats.   Wilson   203 

State  ats.  Wray 139 

State  ats.  Wylsonne 188 

Strauss  Saddlery  Co.,  ats. 
Johnson     300 

fallassee  Falls  Mfg.  Co.  v. 
Parks,  et  al. 278 

Talladega  F.  M.  Co.  v.  Farm- 
ers U.  W.  Co. 307 

Thomas  v.  Smoot 407 

Town  of  Lineville  ats.  Turner  454 
Turner  v.  Town  of  Lineville.  454 

Vinegar  Bend  L.  Co.,  ats.  Bor- 
den &  Co. 354 

Wall  V.  The  State 157 

Weaver  v.  The  State 98 

Wells      Amusement      Co.      v. 

Means    OT4 

Wertheimer-S.      S.     Co.     ats 

Montgomery  C.  Co. 403 

Western  Ry.  of  Ala.  v.  Irwin  577 

Wheat  V.  The  State 242 

Wilson  ats.  B'ham  W.  W.  Co.  581 

Wilson  V.  The  State 203 

Wolfe  &  Son  v.  McKeon 421 

Woodruff  ats.  Allen 415 

Wray  v.  The  State 139 

W.  T.  Adams  Mach.  Co.  v.  So. 

S.  L.  Co. 471 

Wylsonne  v.  The  State 188 

Young  V.  Campbell 493 


Digitized  by 


Google 


MEMORANDA 

or 

Casbb  Decided  During  the  Period  Embraced  in  This 

Volume,  Which  are  Ordered  Not  to  be 

Reported  in  Pulu 


Arzumanlan  v.  The  State 663 

Arzumanlan  v.  The  State 663 

Barrow  t.  The  State 663 

Boshall  V.  Jenkhis 664 

Caldwell  v.  Caldwell 664 

Chicago  G.  E.  L.  Co.  v.  Carter 
L.  Co. 664 

Edwards,  et  al.  v.  Darby 664 

Fields  V.  Hargraves 665 

Gayle  v.  City  of  B'ham 665 

Grand   Lodge  U.    B.,    etc.,    v. 
Phillips    665 

Head  v.  The  State 665 

Hedgecraft  v.  The  State 665 

Higgins  V  .The  State 666 

Johnston  v.  The  State 666 

Kirkland  v.  Pilcher 672 

Lasseter  v.  The  State 666 

Leatherwood  v.  Hudson  et.  al.  666 


Marks  v.   Sparkman 667 

Meadows  v.  The  State 667 

Miller  v.  The  State 667 

Mitchell  V.  Hughley 668 

Morgan  v.  The  State 668 

Palmer  v.  The  State 672 

Petty  V.  Cherokee  County 068 

Planters  Trading  Co.  v.  Moore  668 
Presswood  v.  The  State 669 

Reed  v.  The  State 660 

Richardson  L.  Co.  v.  Colley  __  669 

State  V.  Smith 669 

Stewart  v.  The  State 670 

Templeton  v.  The  State 672 

Toles  V.  The  State 670 

Trongala  v.  The  State 670 

Vines  V.  The  State 670 

Weir  V.  City  of  Gadsden 669 

Weir  V.  The  State 671 

Williams  v.  Penton 672 

Williams  v.  The  State 671 

Williams  v.  The  State 671 

Williams  v.  The  State 671 


McGlll  V.  The  State 667  Zavello  v.  Goldstein 


671 


ERRATA. 


Page  116.    Griffin  v.  The  State.  19  Ala.  93,  should  read :  129  Ala.  92. 
Page  203.     Third  headnote,  next  to  last  line,  for  Sec.  7344,  read: 
7347. 
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CASES 

IN  THE 

Court  of  Appeals  of  Alabama 


NOVBMBBR  TERM  1911-1912 


Humphries  v.  The  State. 

Murder, 

(Decided  June  13,  1911.     56  So.  72.) 

1.  Ilomicide:  Evidence. — ^A  witness  having  testified  that  a  pistol 
was  fired  during  the  quarrel  between  C.  and  the  decedent,  and  that 
C.  afterwards  told  the  witness  that  he  had  fired  a  pistol,  could  be 
asked  from  what  direction  the  pistol  was  fired  as  tending  to  show 
It  was  In  fact  fired  by  C. 

2.  Same. — Where  there  was  evidence  tending  to  show  that  the 
defendant,  after  a  conspirator  not  named  came  to  his  house, 
participated  in  the  killing  at  a  later  hour  of  the  same  night,  it  was 
permissible  for  the  state  to  show  that  such  conspirator  was  in  a 
room  with  another  defendant  when  the  difficulty  started,  before  go- 
ing to  accused's  house. 

3.  Same;  Threats. — The  accused  having  been  connected  with  the 
killing  by  the  testimony,  it  was  admissible  to  show  threats  by  the 
accused  against  the  decedent. 

4.  Sanw. — Where  the  evidence  tended  to  connect  the  accused  with 
the  killing,  evidence  of  threats  by  decedent  against  accused  are  ad- 
missible, whether  introduced  before  or  after  evidence  tending  to 
connect  accused  with  the  homicide. 

5.  Same;  Instructions. — Section  5362,  prohibits  the  court  from 
charging  upon  the  effect  of  the  testimony  unless  requested  to  do  so, 
but  a  failure  to  orally  instruct  as  to  the  diflferent  degrees  of  homi- 
cide would  have  been  in  contravention  of  the  statute. 

6.  Same;  Several  Degrees. — It  is  improper  for  the  court  to  fail 
to  charge  on  the  several  degrees  of  homicide  as  not  instructing  the 
jury  how  to  determine  by  their  verdict  whether  the  crime  was  first 
or  second  degree  murder,  as  required  by  section  7087,  Code  1907. 

7.  Conspiracy;  Co-conspirators. — A  charge  asserting  that  unless 
the  defendant  fired  the  fatal  shot,  or  was  instrumental  in  procuring 
someone  else  to  do  so,  he  should  be  acquitted,  and  that  unless  the 
jury  believed  that  accused  killed  the  defendant  or  took  part  In  kill- 
ing him,  they  could  not  convict,  was  properly  refused  as  requiring  an 
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acquittal  if  accused  did  not  fire  the  fatal  shot,  and  did  not  aid  In 
procuring  someone  else  to  do  so,  although  he  might  have  entered 
into  a  conspiracy  and  abetted  another  conspirator  who  fired  the  fatal 
shot,  though  not  personally  present  and  not  actually  participating. 

8.  Charge  of  Court;  Duty  of  Jury. — ^A  charge  asserting  that  it  is 
as  much  an  enforcement  of  the  law  to  discharge  an  accused  if  not 
proven  guilty  beyond  a  reasonable  doubt  as  to  convict  him  if  proven 
guilty  beyond  a  reasonable  doubt  was  properly  refused  as  argu- 
mentative and  as  stating  no  legal  proposition. 

9.  Same;  Covered  by  Those  Given. — ^A  court  is  not  required  to 
give  charges  which  are  substantially  covered  in  so  far  as  proper 
by  those  already  given  on  request 

10.  Appeal  and  Error;  Review;  Exceptions. — A  statement  in  a  bill 
of  exceptions  that  the  defendant  excepts  separately  to  each  part  of 
the  oral  charge  in  regard  to  murder  in  the  second  degree,  and 
similar  statements  in  regard  to  manslaughter  in  the  first  and  sec- 
ond degrees,  while  raising  the  question  of  the  legal  correctness  of 
the  instructions,  does  not  raise  the  question  of  the  impropriety  of 
instructing  on  other  degrees  of  homicide  than  murder  in  the  first 
degree. 

11.  Same;  Estoppel  to  Allege  Error. — Where,  in  the  manner  sug- 
gested by  the  accused,  the  court  excluded  incompetent  evidence 
which  had  been  admitted  the  accused  cannot  set  up  error  in  its  ad- 
mission where  he  requested  no  further  instructions  preventing  the 
jury  from  considering  it. 

12.  Evidence;  Res  Gestae. — Where  the  evidence  tended  to  show 
that  one  was  a  co-conspirator  with  the  accused  and  another  in  the 
killing,  a  declaration  made  by  such  co-conspirator  before  a  diffi- 
culty between  decedent  and  another  conspirator  shortly  before  the 
killing,  that  he  was  going  to  stay  out  of  decedent's  way  to  keep 
from  having  trouble,  was  self  serving  and  inadmissible. 

13.  Same;  Hearsay. — Whether  a  witness'  husband  told  her  that  he 
had  heard  accused  make  threats,  was  hearsay  and  inadmissible. 

14.  Witnesses;  Examination;  Impeachment. — A  question  to  a  vrit- 
ness  on  cross  examination,  "Tou  did  not  tell  anybody  there  that  day 
at  the  coroner's  Jury  that  you  did  not  know  anything  about  it?"  was 
not  so  framed  as  to  direct  the  witness'  attention  to  the  person  in- 
volved in  the  supposed  contradiction,  and  consequently  did  not  lay  a 
proper  predicate  for  contradicting  the  witness. 

15.  Same. — A  defendant's  witness  on  cross  examination  may  be 
properly  asked  whether  he  did  not  know  that  the  accused  and  dece- 
dent had  had  another  quarrel  about  a  still,  as  it  did  not  inquire 
into  details  of  the  difficulty. 

10.  Same. — A  question  to  one  whom  the  evidence  tended  to  show 
had  conspired  with  the  nceused  and  another  to  kill  decedent,  as  to 
his  failure  to  Ray  anything  about  a  certain  difficulty,  although  he 
knew  that  the  brothers  of  accused  were  engaged  in  it  and  that  ac- 
cused's mother  was  there  and  exposed  to  danger,  did  not  involve 
an  abuse  of  the  latitude  allowed  on  cross  examination. 

17.  Same. — Where  the  state  had  introduced  evidence  of  threats  by 
accused  against  the  defendant  made  In  a  conversation  in  which  ac^ 
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ensed  stated  that  decedent  stole  his  still,  and  that  it  would  never  do 
him  any  good,  and  accused  denied  making  such  statement,  the  state 
could  ask  him  on  cross  examination  if  his  still  was  stolen. 

18.  Same;  Recalling;  Examination. — ^The  court  is  not  bound  to 
permit  a  second  cross  examination  of  a  witness  recalled  for  the 
purpose  of  raising  a  predicate  for  contradicting  her,  upon  matters 
not  bearing  upon  that  purpose. 

19.  Trial:  Objection  to  Evidence. — Where  no  objection  was  inter- 
posed to  the  question,  a  court  will  not  be  put  in  error  for  falling 
to  exclude  the  answer. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman;  Jr. 

Rat  Humphries  was  convicted  of  second  degree  mur- 
der, and  he  appeals.    Affirmed. 

The  exceptions  to  evidence  are  sufficiently  noted  in 
the  opinion. 

The  following  charges  were  refused  to  the  defendant : 
"(1)  Unless  you  believe  beyond  all  reasonable  doubt 
that  the  defendant  fired  the  fatal  shot  that  took  the  life 
of  Looney  Humphries,  or  that  he  was  instrumental  in 
procuring  some  one  else  to  do  so,  then  you  should  find 
the  defendant  not  guilty.  (2)  Gentlemen  of  the  jury, 
unless  you  and  each  of  you  are  convinced  by  the  evi- 
dence beyond  all  reasonable  doubt  that  Rat  Humphries 
shot  and  killed  Looney  Humphries,  or  unless  you  and 
each  of  you  are  convinced  beyond  all  reasonable  doubt 
that  he  took  part  in  killing  Looney  Humphries,  then  you 
cannot  convict  him.  (3)  Gentlemen  of  the  jury,  it  is  as 
much  an  enforcement  of  the  criminal  laws  of  the  state 
of  Alabama  to  discharge  the  defendant  if  he  is  not  prov- 
en guilty  beyond  all  reasonable  doubt  as  it  is  to  convict 
him  if  he  is  proven  guilty  beyond  all  reasonable  doubt- 
(4)  The  law  presumes  that  the  defendant  is  inno- 
cent, and  this  presumption  attends  him,  as  a  matter  of 
evidence  proven  in  the  case,  until  the  evidence  convinces 
you  of  his  guilt,  beyond  all  reasonable  doubt,  and  it  does 
not  matter  how  suspicious  the  circumstances  against 
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him  may  be;  if  they  can  be  reconciled  with  his  innocence, 
then  you  should  find  the  defendant  not  guilty.  (5)  Be- 
cause the  evidence  may  not  disclose  to  the  satisfaction 
of  the  jury  beyond  all  reasonable  doubt  that  some  one 
else  may  be  guilty  in  this  case,  this  is  no  reason  for  find- 
ing the  defendant  guilty,  and  it  is  the  defendant  alone 
who  is  on  trial,  and,  unless  the  evidence  convinces  every 
member  of  the  jury  of  his  guilt  beyond  all  reasonable 
doubt,  the  jury  should  find  him  not  guilty.  (6)  Regard- 
less of  whether  George  Ingram  acted  as  a  natural  man 
or  not,  if  the  jury  do  not  believe  beyond  all  reasonable 
doubt  from  the  evidence  that  the  defendant  was  guilty, 
they  should  acquit  him.  (7)  It  does  not  matter  whether 
George  Ingram  told  Humphries  about  the  trouble  at  the 
house  of  Cicero  Humphries,  yet,  unless  the  jury  believe 
beyond  all  reasonable  doubt  from  the  evidence  that  the 
defendant  Rat  Humphries  was  guilty,  they  should  ac- 
quit him.  (8)  It  d<x^sn't  matter  whether  the  sympathy 
is  with  the  living  or  with  the  dead,  if  the  evidence  and 
the  evidence  alone  does  not  convince  you  of  the  guilt  of 
the  defendant  l>eyond  all  reasonable  doubt,  you  should 
acquit  the  defendant.  (9)  T^nless  the  evidence  con- 
vinces the  jury  and  every  nieml)er  thereof  to  a  moral 
certainty  that  the  defendant  is  guilty  to  a  moral  cer- 
tainty, then  you  should  not  find  him  guilty,  although  the 
defendant  could  have  place<l  other  witnesses  on  the  stand 
and  have  thrown  more  light  on  the  conditions.  ♦  »  • 
(11)  The  court  charges  the  jury  that  there  is  no  evi- 
dence of  any  agi'eenient  or  conspiracy  on  the  part  of  the 
defendant  with  any  one  to  kill  Looney  Humphries." 

Tatb  &  Walker,  for  appellant.  If  the  acts  and  decla- 
rations of  a  conspirator  at  or  about  the  time  of  the  as- 
sault, illustrative  of  its  character,  are  admissible,  then 
we  insist  that  the  acts  and  declarations  of  a  conspirator 
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illustrative  of  his  mental  attitude  at  or  about  the  time  of 
the  killiDg  would  be  competent. — Blount  v.  The  State, 
49  Ala.  381;  Haynestvorth  v.  The  State,  136  Ala.  13. 
Counsel  discuss  other  assignments  of  error  relative  to 
evidence,  but  without  citation  of  authority.  Counsel 
further  insist  that  the  court  was  in  error  in  allowing 
certain  statements  to  remain  in  evidence  pending  the 
trial,  and  that  the  exclusion  of  such  evidence  after  the 
trial  without  unequivocal  instructions  to  the  jury  not 
to  consider  it,  was  injurious. — McCtirry  v.  Hooper,  12 
Ala.  823;  Carlisle  v.  Hundley.  15  Ala,  623.  The  court 
erred  in  not  confining  its  oral  charge  to  murder  in  the 
first  or  second  degree. — Compton  v.  The  State,  110  Ala. 
36;  Pearson  v.  The  State,  99  Ala.  148.  The  court  erred 
in  refusing  charge  1. — State  t?,  Cawood,  2  Stew.  360; 
Martin's  Case,  89  Ala.  115 ;  Turner's  Case,  97  Ala.  57. 
Counsel  discuss  the  other  charges  given  and  refused,  but 
without  further  citation  of  authority. 

R.  C  BbickeLiL,  Attorney  General,  and  William  L. 
Martin,  Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J. — The  appellant  was  joined  with  Cic- 
ero Humphries  and  George  Ingram  in  an  indictment 
charging  them  with  the  murder  of  Looney  Humphries. 
A  severance  having  been  granted,  the  appellant  was 
tried  separately.  On  the  trial  there  was  evidence  to  war- 
rant an  inference  that  there  was  a  conspiracy  to  kill  the 
deceased  between  the  three  persons  named  as  defendants 
in  the  indictment  There  was  proof  to  the  effect  that  a 
difficulty  started  between  the  deceased  and  Cicero  Hum- 
phries while  the  two  were  in  adjoining  rooms  of  a  house, 
that  George  Ingram  was  in  that  house  at  or  about  the 
time  a  shot  was  fired  from  the  room  occupied  by  Cicero 
Humphries,  and  that  he  went  from  there  to  the  home  of 
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the  defendant,  a  short  distance  away,  and  that  the  de- 
ceased came  to  his  death  by  a  shot  fired  a  short  time  af- 
terwards from  a  gun  found  in  the  defendant's  posses- 
sion after  the  killing.  There  was  also  evidence  tending 
to  show  that,  prior  to  the  difficulty  mentioned,  each  of 
the  three  persons  charged  with  the  murder  entertained 
feelings  of  hostility  towards  the  deceased. 

Many  exceptions  were  reserved  by  the  defendant  to 
rulings  of  the  court  in  the  admission  and  rejection  of 
evidence.  Some  of  the  exceptions  are  palpably  without 
merit.  Mention  will  be  made  of  the  rulings  which  in 
the  argument  are  claimed  to  have  been  erroneous. 

Willie  Morgan,  a  witness  for  the  state,  having  testi- 
fied that  a  pistol  was  fired  in  the  course  of  the  difficulty 
which  started  between  Cicero  Humphries  and  the  de- 
ceased, and  that  Cicero  afterwards  told  the  witness  that 
he  fired  the  pistol,  he  was  asked  by  the  solicitor  from 
what  direction  the  gun  was  fired.  In  view  of  the  ten- 
dencies of  the  evidence  above  mentioned,  it  is  plain  that 
the  defendant's  objection  to  this  question  was  not  well 
taken.  The  manifest  purpose  of  the  question  was  to 
elicit  proof  that  the  pistol  was  in  fact  fired  by  Cicero 
Humphries,  and  the  answer  of  the  witness  tended  to 
show  that  such  was  the  fact. 

In  connection  with  tie  evidence  tending  to  show  that 
the  defendant,  after  George  Ingram  went  to  his  house, 
participated  in  or  had  some  connection  with  the  killing 
of  the  deceased  latter  in  the  night,  it  was  proper  to  per- 
mit the  prosecution  to  introduce  evidence  tending  to 
show  that  George  Ingram  was  in  the  room  with  Cicero 
Humphries  when  the  difficulty  started,  and  before  he 
went  to  the  house  of  the  defendant. 

The  self-serving  declaration  of  George  Ingram,  made 
before  the  difficulty  between  the  deceased  and  Cicero 
Humphries  started,  that  he  was  going  to  stay  out  of 
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deceased's  way  to  keep  from  having  any  trouble  with 
him,  did  not  form  a  part  of  the  res  gestae,  and  was  prop- 
erly excluded. — Williams  v.  State,  105  Ala.  96, 17  South- 
86. 

The  fact  that  the  defendant  made  threats  against  the 
deceased  was  competent  evidence  against  him.  He 
would  have  been  entitled  to  have  such  evidence  excluded 
in  the  absence  of  evidence  connecting  him  with  the  kill- 
ing. 

Error  is  not  to  be  imputed  to  the  action  of  the  trial 
court  in  admitting  proof  of  such  threats  when,  on  the 
trial,  there  was  other  evidence  connecting  the  defendant 
with  the  commission  of  the  offense  charged,  whether 
such  connecting  evidence  was  offered  before  or  after  the 
introdtfction  of  the  proof  as  to  the  threats.  All  the  evi- 
dence cannot  be  laid  before  the  court  and  the  jury  at 
the  same  tima 

The  court  sustained  motions  made  by  the  defendant  to 
exclude  from  the  jury  evidence  which  had  been  admitted 
as  to  declarations  in  reference  to  the  matter  made  by 
Cicero  Humphries  after  the  killing.  So  it  appears  that 
the  court  adopted  the  mode  suggested  by  the  defendant 
himself  of  removing  the  evidence  objected  to  from  the 
consideration  of  the  jury.  If  the  defendant  deemed  that 
anything  more  was  required  to  prevent  the  jury  taking 
into  consideration  the  excluded  evidence,  further  in- 
structions on  the  subject  should  have  been  requested. 

There  was  no  error  in  sustaining  the  objection  made 
by  the  state  to  the  question  propounded  by  the  counsel 
for  defendant  on  cross  examination  of  the  witness  John 
Grimes :  "You  did  not  tell  anybody  there  that  day  at  the 
coroner's  jury  you  did  not  know  anything  about  it?" 
The  question  was  not  so  framed  as  to  serve  the  purpose 
of  laying  a  predicate  for  the  contradiction  of  the  witness, 
as  it  did  not  direct  the  attention  of  the  witness  to  the 
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person  involved  in  the  supposed  contradiction. — Burton 
V.  State,  115  Ala.  1,  11,  22  South.  585;  Jones  on  Evi- 
dence, §  845. 

The  defendant  did  not  object  to  the  question  asked  by 
the  solicitor  of  the  witness  Murphy  as  to  the  condition 
of  the  gun  found  in  the  defendant's  house.  Having  spec- 
ulated on  the  answer  the  witness  would  make  to  the 
question,  he  was  not  entitled  to  have  the  answer  exclud- 
ed after  it  was  made. 

The  defendant  objecteil  to  a  question  asked  by  the  so- 
licitor of  the  witness  Joe  Morgan  on  the  ground  that 
there  was  no  t(*stimony  tending  to  show  a  conspiracy. 
What  has  already  been  said  suflBces  to  show  that  this 
objcH-tion  was  not  well  founde<l  in  fact. 

On  cross-examination  of  Mrs.  John  Grimes,  a  Vitness 
for  the  state,  the  counsel  for  the  defendant  asked  her  if 
her  husband  told  her  that  he  heard  the  defendant  make 
some  threats.  Counsel  for  the  appellant  insist  in  argu- 
ment that  the  court  was  in  error  in  sustaining  the  ob- 
jection of  the  state  to  this  question;  but  they  do  not  ad- 
vise the  court  how  such  a  statement  by  a  third  person 
to  the  witness  could  be  competent  evidence  in  the  case. 
Plainly  the  evidence  called  for  was  the  merest  hear- 
say. 

On  the  cross-examination  of  George  Ingram,  examin- 
ed as  a  witness  for  the  defendant,  he  was  asked  if  he  did 
not  know  that  the  defendant  and  the  decpased  had  an- 
other quarrel  about  a  still.  The  defendant  objected  to 
this  question  on  the  ground  that  it  was  going  into  the 
particulars  of  the  difficulty  and  quarrel.  The  objection 
was  not  well  founded  in  fact.  The  question  called  mere- 
ly for  the  knowledge  of  the  witness  as  to  the  fact  of  there 
having  been  another  quarrel,  one  about  a  still,  and  did 
not  call  for  the  details  of  that  difficulty  or  quarrel. 
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The  question  propounded  by  the  solicitor,  on  his  cross- 
examination  of  George  Ingram,  as  to  his  failure  to  say 
anything  to  the  defendant  about  the  difficulty,  though 
he  knew  that  brothers  of  the  defendant  were  persons  en- 
gaged in  it,  and  that  defendant's  mother  was  at  the 
scene  of  the  difficulty  and  possibly  exposed  to  danger 
thereby,  did  not  involve  an  abuse  of  the  latitude  allowed 
on  cross-examination ;  and  error  is  not  to  be  imputed  to 
the  trial  court  in  overruling  defendant's  objection  to 
that  question. 

The  court  w^as  warranted  in  sustaining  the  objection 
of  the  solicitor  to  the  question  asked  the  witness  (ieorge 
Ingram  as  to  the  habit  of  the  defendant  of  asking  the 
witness  how  he  came  to  stay  at  the  former's  house,  be- 
cause Sf  the  leading  form  of  the  question,  without  re- 
gard to  whether  the  question  was  otherwise  subject  to 
objection. 

After  Mrs.  John  Grimes  had  been  examined  as  a  wit- 
ness for  the  state  and  cross-examined  by  the  counsel  for 
the  defendant,  and  in  the  midst  of  the  examination  of 
the  witnesses  for  the  defense,  the  court  permitted  the 
defendant  to  recall  her  for  the  express  purpose  of  enab- 
ling the  defendant  to  lay  a  predicate  for  contradicting 
her  testimony.  After  such  predicate  had  been  laid,  de- 
fendant's counsel  asked  her,  ^*Had  you  at  that  time  for- 
got about  what  you  told  here  yesterday?"  This  question 
had  no  bearing  upon  the  subject  in  regard  to  which  the 
defendant  had  requested  and  obtained  the  permission  of 
the  court  U>  recall  the  witness,  and  it  was  not  incum- 
bent on  the  court  to  permit  a  second  cross-examination 
of  the  witness  on  matters  not  bearing  upon  the  purpose 
for  which  her  recall  had  been  permitted.  It  need  not 
be  decided  whether  the  question  would  have  been  proper 
if  it  had  been  asked  at  a  different  stage  of  the  trial. 
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Proof  having  been  introduced  by  the  state  of  threats 
made  by  the  defendant  against  the  deceased  in  a  conver- 
sation in  which  the  defendant  stated  that  the  deceased 
was  the  man  who  had  stolen  his  still,  and  that  it  would 
never  do  him  any  good,  and  the  defendant,  on  his  exam- 
ination as  a  witness,  having  denied  that  he  made  such 
statement,  it  was  within  the  limits  of  legitimate  cross- 
examination  for  the  solicitor  to  ask  him  if  his  still  was 
stolen.  The  question  as  to  whether  or  not  there  had 
been  such  a  theft  would  have  some  bearing  in  the  con- 
sideration of  the  conflicting  testimony  in  reference  to 
statments  claimed  to  have  been  made  by  the  defendant 
on  the  subject. 

In  the  course  of  the  oral  charge  to  the  jury,  the  court 
instructed  them  as  to  the  different  degrees  of  homicide. 
The  bill  of  exceptions  states  that  "the  defendant  then 
and  there,  before  the  jury  retired,  excepted  separately 
and  severally  to  each  portion  of  the  court's  oral  charge 
to  the  jury  in  regard  to  murder  in  the  second  degree", 
and  it  makes  similar  statements  of  exceptions  taken  to 
each  portion  of  the  charge  in  regard  to  manslaughter 
in  the  first  degree  and  in  regard  to  manslaughter  in  the 
second  degree.  In  the  argument  made  here  in  support 
of  these  exceptions  no  question  is  raised  as  to  the  cor- 
rectness of  any  part  of  the  court's  oral  charge  as  a 
statement  of  law  as  to  the  degree  of  homicide  there 
dealt  with;  and  the  insistence  is  that  the  error  of  the 
court  in  that  connection  was  in  giving  the  jury  any  in- 
struction as  to  the  degrees  of  homicide  other  than  mur- 
der in  the  first  degree,  as,  it  is  insisted,  that  under  the 
evidence,  the  defendant  was  guilty  of  murder  in  the  first 
degree  or  of  nothing.  The  exceptions  were  in  such  form 
as  to  indicate  that  the  purpose  was,  not  to  except  to  the 
action  of  the  court  in  instructing  the  jury  as  to  the  dif- 
ferent grades  of  homicide,  but  to  challenge  the  correct- 
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ness  of  the  court's  statements  of  the  law  in  regard  to  the 
several  degrees.  If  it  was  the  purpose  of  the  defendant 
to  except  to  the  action  of  the  court  in  charging  the  jury 
as  to  the  different  degrees  of  homicide,  this  purpose 
should  have  been  plainly  disclosed  to  the  court,  which 
was  not  done  by  the  form  of  exception  adopted. 

However,  if  such  an  exception  had  been  duly  reserv- 
ed, it  would  not  have  been  tenable,  as  a  failure  of  the 
court  in  its  oral  charge  to  instruct  the  jury  as  to  the 
different  degrees  of  homicide  would  have  been  in  con- 
travention of  the  statute  (Code  1907,  §  5362)  prohibit- 
ing the  court  to  charge  upon  the  effect  of  the  testimony, 
unless  requested  to  do  so  by  one  of  the  parties  and  would 
also  have  amounted  to  a  disregard  of  the  duty  of  giving 
appropriate  instructions  to  enable  the  jury  intelligently 
to  perform  the  function,  imposed  upon  them  by  statute 
(Code,  §  7087),  of  ascertaining,  by  their  verdict,  in  the 
event  of  a  conviction,  whether  the  crime  committed  was 
murder  in  the  first  or  second  degree. — Broton  v.  State, 
109  Ala.  70,  20  South.  103. 

Charge  1  requested  by  the  defendant  was  properly  re- 
fused. Under  that  instruction  the  jury  would  have 
been  required  to  acquit  the  defendant  if  they  found 
from  the  evidence  that  he  did  not  fire  the  shot  that  took 
the  life  of  the  deceased  and  was  not  instrumental  in  pro- 
curing some  one  else  to  do  so,  though  he  entered  into  a 
conspiracy  to  do  an  unlawful  act  and  aided  and  abetted 
another  conspirator,  who  solicited  and  procured  the  de- 
fendant's assistance  or  co-operation,  and  who  fired  the 
fatal  shot— Evans  v.  iHate,  109  Ala.  11,  19  South.  535. 
For  like  reasons  error  cannot  be  imputed  to  the  refusal 
to  give  charge  3  requested  by  the  defendant.  Under  that 
charge,  if  it  had  been  given,  the  jury  would  have  been  re- 
quired to  acquit  if  they  believed  from  the  evidence  that 
the  defendant  did  not  take  part  in  the  act  of  killing. 
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though  they  were  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  entered  into  a  con- 
spiracy to  do  an  unlawful  act,  the  execution  of  which 
made  it  possible,  in  the  nature  of  things,  that  murder 
might  be  committed,  whether  or  not  the  defendant  was 
personally  present  and  participated  in  the  act  of  kill- 
ing. 

Charge  2  requested  by  the  defendant  was  merely  argu- 
mentative, and  contained  no  statement  or  exposition  of 
any  principle  of  law  applicable  to  the  case  or  any  branch 
or  phase  of  it.  The  court  is  not  to  be  put  in  error  for 
i-efusing  a  charge  merely  admonishing  the  jury  as  to 
their  duty,  and  not  asserting  a  legal  proposition  appli- 
cable to  the  case. — Turner  v.  i^tatc,  160  Ala.  40,  49 
South.  828.  Resides,  it  cannot  with  propriety  be  said 
that  a  criminal  law  is  enforced  or  put  into  effect  when 
a  defendant  is  discharged  l)ecause  of  a  lack  of  the  re- 
quisite evidence  to  support  his  conviction.  The  result 
of  such  lack  of  evidence  is  to  make  the  case  one  not  call- 
ing for  the  enforcement  of  the  criminal  law  alleged  to 
have  been  violated.  This  considei^ation  discloses  a  fault 
inhering  in  the  statement  made  by  the  charge  in  ques- 
tion. 

The  propositions  embodied  in  charge  4  reij nested  by 
the  defendant  were  fully  covered  by  other  instructions 
given  by  the  court  at  the  request  of  the  defendant,  and 
the  court  is  not  to  be  put  in  fault  for  refusing  to  reiter- 
ate propositions  already  asserted  in  written  charges  giv- 
en at  the  instance  of  the  defendant. 

So  far  as  charge  5  requested  by  the  defendant  embod- 
ies any  proposition  of  law  bearing  upon  the  case,  and 
.not  mere  matters  of  argument  and  statements  of  fact 
as  well  known  to  the  jury  as  to  the  court,  the  instruction, 
requested  by  it  was  covered  by  other  charges  given  at 
the  instance  of  the  defendant;  and  there  was  no  error 
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in  its  refusal.  A  similar  criticism  applies  to  charges 
6,  7,  8,  and  9  requested  by  the  defendant,  and  there  was 
no  error  in  the  refusal  to  give  either  of  those  charges. 

A  result  of  the  conclusion,  already  expressed,  that 
there  was  evidence  tending  to  show  that  the  defendant 
was  a  party  to  a  conspiracy  U>  kill  the  deceased,  is  that 
the  defendant  was  not  entitled  to  such  an  instruction  as 
that  embodied  in  charge  11  requested  by  him. 

Perhaps  the  length  of  this  opinion  is  not  warranted 
by  the  character  of  the  questions  involved  and  consider- 
ed. A  careful  consideration  of  all  the  questions  pre- 
sented for  review  has  brought  the  court  to  the  conclu- 
sion that  there  is  no  error  in  the  record. 

Affirmed. 


Sanders  r.  The  State. 

Murder, 

(Decided  June  30,  1911.    56  So.  69.) 

1.  Homicide;  Indictment;  Sufficiency. — ^The  code  form  of  Indict- 
ment for  murder  In  either  degree,  and  for  manslaughter  in  either 
degree,  is  sufficient  and  sufficiently  advises  the  accused  of  the  na- 
ture and  cause  of  the  accusation  within  the  Constitution. 

2.  Same;  Requisites. — Except  in  killings  in  sudden  rencounters 
by  means  of  concealed  weapons  (section  7086,  Code  1907)  indict- 
ments for  murder  in  either  degree  must  allege  that  the  homicide 
was  committed  with  malice  aforethought. 

3.  Same;  Evidence;  Dying  Declarations. — The  admission  of  a 
decedent's  dying  declarations  is  justified  where  the  preliminary  evi- 
dence shows  that  the  wounds  were  inflicted  on  Saturday  evening 
before  the  Monday  noon  following  at  which  time  the  decedent  died, 
and  that  on  Sunday  after  the  shooting  the  decedent  said  to  his  half 
brother  that  he  did  not  see  how  he  could  recover,  and  that  he  be- 
lieved he  would  die. 

4.  Same. — ^To  Justify  the  admission  of  dying  declarations,  the 
court  should  be  satisfied,  after  considering  all  the  circumstances, 
that  at  the  time  of  the  making  of  the  declarations  the  decedent  pos- 
itively believed  that  he  had  no  hope  of  life ;  it  is  not  essential,  how- 
ever, that  he  should  in  so  many  words  express  his  conviction  that 
he  was  in  extremis. 
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5.  Indictment  and  Information;  Clerical  Error;  Effect. — An  in- 
dictment is  not  necessarily  vitiated  by  a  mere  clerical  error,  unless 
the  error  changes  the  word  into  one  of  different  import  or  bo 
changes  the  sense  that  one  of  ordinary  Intelligence  cannot  from  the 
context  determine  with  certainty  the  meaning. 

6.  Same. — An  indictment  alleging  that  the  accused  "with  malice 
aforethougt"  killed  a  named  person  by  shooting  him  is  a  sufficient 
charge  of  murder  in  either  degree,  the  word  "aforethougt"  being 
sufficiently  near  in  point  of  sound  to  the  proper  word. 

7.  Evidence;  Judicial  Knowledge ;  Common  Knowledge. — The  court 
judicially  knows,  as  a  matter  of  common  knowledge,  that  a  gun  full 
choked  or  modified  is  less  likely  to  scatter  shot  over  a  given  surface 
at  a' given  distance  than  a  gun  of  open  bore,  unless  the  distance  is 
extremely  short 

8.  Same;  Opinion  Evidence. — Where  tlie  witness  has  no  knowledge 
of  the  character  of  the  gun,  or  its  carrying  capacity,  he  cannot  give 
his  opinion  as  to  how  far  a  man  who  shot  the  gun  would  have  to 
stand  from  the  decedent  to  make  the  wounds  which  the  witness 
testified  were  upon  the  deceased. 

9.  Same — One  Is  not  competent  to  testify  as  an  expert  as  to  how 
far  a  man  would  have  to  stand  when  firing  a  gun  to  make  a  de* 
scribed  wound,  although  such  witness  had  lived  in  the  country  most 
of  his  life,  and  was  accustomed  to  the  use  of  guns,  etc.,  but  had 
made  no  study  of  the  manner  and  extent  guns  will  carry  or  scat- 
ter. 

10.  Criminal  Late;  New  Trial;  Ruling  on  Motion. — ^The  statute 
does  not  apply  to  criminal  cases,  and  hence,  rulings  on  motion  for 
new  trial  cannot  be  reviewed  in  such  cases. 

Appeal  from  Dallas  (Circuit  Court. 

Heard  before  Hon.  B,  M.  Milijcr. 

Arthur  Sandei*s  was  convicteil  of  murder  in  the  sec- 
ond degree,  and  he  appeals,    Aflfirmed. 

The  orifi^inal  indictment  is  in  words  and  figures  as 
follows :  "The  grand  jury  of  said  county  charged  that, 
before  the  finding  of  this  indictment,  Levi  Sanders,  alias 
Levi  Zanders,  and  Arthur  Sanders,  alias  Arthur  Zan- 
ders, unlawfully  and  with  malice  aforethought  killed 
Jeffy  I^wis  by  shooting  him  with  a  gun,  against,"  etc. 

Craig  &  Craig,  for  appellant.  The  motion  to  strike 
and  quash  the  indictment  must  be  granted.  The  word 
"aforethought"  is  essential  and  cannot  be  supplied  by 
intendement. — Wood  v.  The  State,  50  Ala,  144;  Sub- 
div.  76,  Sec.  7161,  Code  1907;  Griffin  v.  The  State,  90 
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Ala.  583;  Parker  v.  The  State,  114  Ala.  690.  On  these 
same  authorities,  the  demurrers  to  the  indictment 
should  have  been  sustained. — Findley  v.  The  State,  61 
Ala,  203.  A  sufficient  predicate  was  not  laid  for  the 
admission  of  dying  declarations. — Y<mng  v.  The  State, 
95  Ala.  6;  Titus  v.  The  State,  117  Ala,  20.  Under  the 
other  testimony  admitted  as  to  the  character  of  the 
wounds  and  the  distance  apart  of  the  combatants,  the 
witnesses  should  have  been  permitted  to  state  the  car- 
rying capacity  of  the  gun  and  the  distance  required  to 
have  made  the  wounds  described. — Adler  v.  Pruitt,  53 
So.  316.  Counsel  also  cite  authority  in  support  of  their 
contention  that  a  new  trial  should  have  been  granted. 

Robert  C.  Brickbll,  Attorney  General,  and  William 
L.  Martin,  Assistant  Attorney  General,  for  the  state. 
The  manner  of  writing  the  word  "aforethought"  in  the 
indictment  does  not  in  any  way  tend  to  vitiate  or  invali- 
date the  indictment.  It  clearly  appears  what  was  meant 
and  intended. — Wood  v.  The  State,  50  Ala,  144 ;  Grant 
t\  The  State,  55  Ala.  207;  Hampton  v.  The  State,  133 
Ala.  182 ;  Stalltoorth  v.  The  State,  115  Ala.  14.  The  fol- 
lowing cases  from  other  jurisdictions  are  cited  in  this 
connection:  4  Tex.  App.  70;  6  lb.  433;  7  lb.  44;  25 
lb.  325;  10  lb.  215;  147  Mo.  70;  70  S.  W.  751;  58  Vt. 
378;  11  Atl.  601;  8  D.  C.  237;  4  Wis.  417;  4  Ind.  453; 
69  Mo.  App.  444 ;  32  La,  Ann.  782 ;  3  Ind.  451.  The  pred- 
icate was  sufficient  for  the  admission  of  dying  declara- 
tions.— Hussey  v.  The  State,  87  Ala.  128;  PulUam  v. 
State,  88  Ala,  3;  McQueen  v.  The  State,  94  Ala.  50; 
Blackburn  v.  The  State,  98  Ala.  65;  Heminburg  t?.  The 
State.  153  Ala,  17.  The  court  properly  declined  to  allow 
the  witness  to  answer  as  an  expert  on  gunshot  wounds. 
— Page  v.  The  State,  61  Ala,  18;  Wilkinson  v.  Morgan, 
30  Ala.  573;  Gnnter  v.  The  State,  83  Ala.  107;  Porter 
f.  The  State,  135  Ala.  54. 
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DB  GRAFFENRIED,  J.— In  the  case  of  Nolesv.  State, 
24  Ala.  672,  the  Supreme  CTourt,  in  upholding  a  form  of 
indictment  prescribed  by  the  Code,  said  that  when  the 
Code  prescribes  a  form,  or  specially  directs  what  shall 
be  proscribed  in  an  indictment  for  a  particular  class  of 
offenses,  "the  proper  course  is  for  the  pleader  to  adopt 
the  form  or  pursue  the  special  directions  thus  given." — 
Elam  i\  State,  25  Ala,  53. 

This  necessity  is  due  to  the  terseness,  and,  in  many  in- 
stances, the  broad,  general  terms  employed  by  the  (5ode 
form  in  expressing  the  crime  charged  in  the  indictment. 
The  history  of  the  American  i)eople  and  of  their  ances- 
tors in  England,  Ireland,  and  Scotland  is  coextensive 
with  and  forms  a  part  of  the  history  of  that  section  of 
the  Bill  of  Rights,  found  in  the  Constitution  of  the  Ignit- 
ed States  and  of  every  state  in  the  American  Union, 
which  provides  that  "in  all  criminal  prosecutions  the 
accused  has  the  right  to  demand  the  nature  and  cause 
of  his  accusation."  So  deeply  imbedded  has  that  prin- 
cii)le  l)ecome  in  our  national  life  that  it  has,  in  tnith, 
become  a  part  of  the  life  of  each  individual  within  our 
protection  and  is  as  much  a  necessity  to  his  natural  ex- 
istence as  his  right  to  [)ersonal  lilw^rty  or  to  pursue, 
without  moh^tation,  in  a  lawful  way,  a  useful  vocation. 
Courts  should  therefore  rigidly  enforce  the  application 
of  this  constitutional  requirement  upon  legislative  en- 
actment to  which  in  its  letter  or  spirit  it  applies;  and 
as  our  (*ode  fonns  of  indictment  are  general  to  the  ex- 
treme in  their  language,  and  in  many  instances  open  a 
broad  field  to  prosecutors  actuated  by  feelings  of  re- 
venge or  hatred,  rendering  it  difficult,  in  many  instanc- 
es, for  a  defendant,  even  though  innocent,  to  success- 
fully defend  against  perjured  testimony,  our  courts 
should,  in  each  instance,  require  the  indictment  to  con- 
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form,  in  every  substantial  particnlar  to  the  Code  form 
when  drawn  under  the  form  prescribed  by  the  Code. 

The  Code  forms  of  indictment  for  murder  in  either  of 
its  degrees,  and  for  manslaughter  in  the  first  and  sec- 
ond degrees,  are  amply  sufScient  to  meet  the  letter  and 
intent  of  the  above  constitutional  requirement,  and  when 
such  indictments  comply,  in  all  of  their  averments,  sub- 
stantially with  the  Code  forms,  they  are  legally  suffi- 
cieut.  Every  defendant,  when  so  indicted,  knows,  from 
the  express  language  of  the  indictment  itself,  ex  necessi- 
tate the  degree  of  the  offense  with  which  he  is  charged, 
the  name  of  the  deceased  unless  the  name  is  unknown  to 
the  grand  jury,  and  the  means  alleged  to  have  l)een  em- 
ployed to  produce  death  unless  such  means  are  also  un- 
known to  the  grand  jury. 

One  of  the  essential  averments  of  an  indictment  for 
murder  in  either  degi*ee,  except  murder  by  killing  in 
sudden  rencounter  with  concealed  weapon,  in  this  state 
is  that  the  homicide  was  committed  "with  malice  afore- 
thought." An  indictment,  except  in  case  of  murder  in 
sudden  rencounter  with  concealed  weapon  under  section 
7086  of  the  Code,  which  omits  the  word  "aforethought" 
or  its  equivalent,  does  not  charge  murder  in  either  iie- 
gree.—Etheridge  v.  State,  141  Ala.  29,  37  South.  337. 

In  the  case  of  Griffin  v.  State,  90  Ala.  583,  8  South. 
812,  the  Supreme  Court  held  that  an  indictment  charg- 
ing that  murder  had  been  committed  "with  malice 
aforethou"  does  not  allege  malice  aforethought,  and  that 
the  indictment  was  l^fally  insufficient.  In  that  case  the 
court  was  plainly  right,  for  there  is  no  word  in  the  Eng- 
lish language  which  approaches  in  sound  that  produced 
by  giving  expression  to  the  sound  represented  by  the 
letters  "aforethou."  For  the  same  reason,  as  stated  bj- 
the  court,  "great  precision  should  be  observed  in  mat- 
ters which  vitally  affect  the  life  and  liberty  of  the  citi- 
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zen,"  the  court  held  insufficient  an  indictment  for  burg- 
lary in  Parker  v.  State,  114  Ala.  690,  22  South.  791, 
which  charged  that  defendant  broke  into  and  entered 
the  "dwell  house"  of  another ;  the  word  "dwelling  house" 
and  "dwell  house"  being  not  idem  sonans. 

In  each  of  the  above  cases,  however,  the  court  recog- 
nized the  soundness  of  the  doctrine  that  a  mere  clerical 
error^  or  misspelling  or  the  omission  of  letters,  did  not 
necessarily  vitiate  an  indictment  In  the  case  of  Orif- 
fith  V.  ataiey  supra,  the  court  said :  "The  general  rule  is 
that  a  clerical  error,  or  misspelling,  or  the  omission  of 
letters  from  a  word,  does  not  vitiate  an  indictment^  un- 
less the  word  is  thereby  changed  into  one  of  different 
import,  or  the  sense  so  obscured  that  a  person  of  ordi- 
nary intelligence  cannot  from  the  context  determine 
with  certainty  the  meaning." 

In  the  case  of  Grant  v.  State,  55  Ala.  201,  in  which  the 
indictment  charged  the  defendant  with  the  larceny  of 
ten  J20  "gol  pieces,"  and  which  indictment  was  held  suf- 
ficient as  a  charge  of  the  larceny  of  ten  |20  "gold 
pieces,"  the  Supreme  Court  said :  "Neither  clerical  nor 
grammatical  errors  vitiate  an  indictment,  unless  they 
change  the  words,  obscure  the  sense.  •  •  •  The  defend- 
ant, on  an  inspection  of  the  indictment,  or  on  hearing  it 
read,  would  know  that  it  was  intended  to  charge  him 
with  larceny  of  ten  $20  gold  pieces,  and  the  court  would, 
with  certainty,  understand  that  such  was  the  accusa- 
tion. The  case  of  Wood  v,  Sjtate,  50  Ala.  144,  is  of 
doubtful  propriety;  but,  conceding  its  correctness,  it  is 
distinguishable  from  this  case.  The  omission  of  the  let- 
ter *r  from  tlie  word  ^malice,'  in  that  case,  converted  it 
into  a  word  incapable  of  like  sound.  Before  an  objec- 
tion because  of  false  grammar,  incorrect  spelling,  or 
mere  clerical  errors,  is  entertained,  the  court  should  be 
satisfied  of  the  tendency  of  the  error  to  mislead,  or  to 
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leave  in  doubt  as  to  the  meaning  a  person  of  common 
understanding,  reading,  not  for  the  purpose  of  finding 
defects,  but  to  ascertain  what  is  intended  to  be  charged.'^ 

Speaking  on  the  same  subject,  the  Supreme  Court,  in 
the  Case  of  Hampton  v.  State,  133  Ala.  180,  32  South. 
230,  says :  "The  copy  of  the  transcript  does  not  show 
clearly  how  the  word  ^person'  was  spelled,  whether 
*peurson'  or  ^person.'  But  it  is  of  no  consequence 
whether  the  one  or  the  other,  since  it  is  simply  a  clerical 
or  grammatical  error.  It  is  impossible  to  read  the  com- 
plaint and  be  in  doubt  as  to  the  word  intended  or  its  im- 
port The  same  may  be  said  of  the  word  ^pistol'  if  we 
concede  that  it  was  written  'pestoL'  " 

The  original  indictment  in  this  case  is  before  us,  and 
a  careful  examination  of  it  convinces  us  that  it  is  not 
subject  to  the  objection  to  its  sufficiency  taken  to  it  by 
appellant,  and  there  is  nothing  in  the  word  "afore- 
thougt,"  as  it  appears  written  in  said  indictment,  cal- 
culated to  "mislead,  or  leave  in  doubt  as  to  its  meaning 
a  person  of  common  understanding,  reading,  not  for  the 
purpose  of  finding  defects,  but  to  ascertain  what  is  in- 
tended to  be  charged."  Counsel  for  appellant  insist  that 
the  final  "t"  is  left  from  the  word,  and  that  it  rejids 
"aforethough" ;  but  we  cannot  accept  the  reading  of  ap- 
pellant, for  it  more  clearly  resembles  "aforethougt" 
than  "aforethough,"  and  "aforethougt"  is  suflSciently 
near,  in  point  of  sound,  to  "aforethought,"  to  be  cover- 
ed by  the  doctrine  of  idem  sonans.  In  our  opinion,  an 
ordinary  man  reading  the  indictment  for  the  purpose  of 
ascertaining  its  meaning  would,  in  all  probability,  not 
detect  the  defect  complained  of,  and,  if  he  did  so,  he 
would,  from  the  context,  know,  as  a  matter  of  common 
sense,  the  exact  word  which  was  in  fact  used,  and  that 
the  error  complained  of  was  merely  clerical  or  an  error 
in  spelling.    The  trained  eye  of  an  astute  lawj'er  might 
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detect  the  slight  infirmity,  but  not  the  eye  of  the  ordi- 
nary man  looking  for  the  substance  of  the  charge  and 
not  mere  inaccuracies  of  spelling  contained  in  the  words 
of  the  indictment  Neither  the  court,  the  counsel,  the 
defendant,  nor  the  jury  could  have  been  mislead  or  suf- 
fered injury  by  reason  of  the  defect  complained  of,  and 
the  court  committed  no  error  in  holding  that  the  indict- 
ment properly  charged  the  defendant  with  murder. 

Bluford  Lewis,  a  witness  for  the  state,  testified  to  cer- 
tain dying  declarations  made  to  him  by  the  deceased. 
The  defendant  objected  to  the  introduction  of  evidence 
of  such  dying  declarations  upon  the  ground  that  a  suffi- 
cient legal  predicate  had  not  been  laid  to  authorize  such 
evidence  to  he  introduced.  The  court  overruled  the  ob- 
jection, and  the  defendant  excepted.  As  a  predicate  for 
the  admission  of  evidence  of  such  dying  declarations, 
the  witness  Bluford  Lewis,  who  was  a  half-brother  of 
the  deceased,  testified  as  follows:  "I  saw  Jeffie  Lewis 
after  he  was  shot.  It  was  about  12  o'clock  when  I  saw 
him.  I  did  not  talk  with  him  until  that  evening.  I  sent 
for  the  doctor  and  came  back  and  had  a  talk  with  him. 
He  said  he  was  shot  mighty  bad  and  did  not  see  how  he 
could  ever  get  over  it.  He  said  he  believed  he  was  going 
to  die.  He  told  me  that  after  he  got  shot.  He  did  not  die 
until  Monday  at  12  o'clock." 

The  evidence  which  had  then  been  introduced  by  the 
state  tended  to  show  that  the  deceased  was  shot  on  a 
Saturday  night  about  8  o'clock  in  the  head  and  face,  and 
that  he  died  on  the  following  Monday,  as  a  result  of  the 
wounds,  at  12  o'clock.  The  above  statement  was  made, 
according  to  the  testimony  of  the  witness  Bluford,  on 
Sunday  evening  after  the  shooting. 

The  judge  presiding  at  the  trial  of  the  defendant,  not 
the  jury,  was  the  forum  to  which  the  evidence  on  this 
subject  was  addressed,  as  it  was  the  court's  province, 
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and  not  that  of  the  jury,  to  say  whether  such  dying  dec- 
larations were  admissibla  "On  account  of  the  charac- 
ter of  this  kind  of  evidence,  the  rules  require  that  it  be 
received  with  very  great  caution,  and  that  the  primary 
facts  upon  which  its  admissibility  depends  should  be 
closely  scrutinized;  and  although  it  is  not  an  indispen- 
sible  prerequisite  that  deceased  should  in  so  many  words 
express  his  conviction  that  he  was  in  extremis,  that 
death  was  impending,  that  there  was  no  hope  of  life,  yet 
the  judicial  mind  should  be  clearly  satisfied,  after  care- 
ful consideration  of  all  the  circumstances,  that,  at  the 
time  the  declarations  were  made,  such  was  the  convic- 
tion of  the  mind  of  the  defendant". — Justice  v.  State, 
99  Ala.  180,  13  South.  658. 

We  can  conceive  of  no  more  important  duty  devolving 
upon  the  judge  of  a  trial  court  than  that,  which  is  cast 
upon  him  by  the  law,  of  passing  upon  the  sufficiency, 
vel  non,  of  the  preliminary  evidence  offered  as  the  pred- 
icate to  the  admission  of  a  dying  declaration  in  a  case 
in  which  the  defendant  is  charged  with  murder.  While 
the  law  admits  such  declarations  out  of  necessity  and 
upon  the  theory  that,  when  made  in  the  full  sense  of  im- 
pending death,  with  all  hope  of  life  abandoned,  they  are 
entitled  to  the  same  credit  as,  but  not  more  than,  if 
given  under  the  sanctity  of  an  oath,  nevertheless  the 
weight  to  be  given  such  declarations  is  with  the  jury. 
Our  juries  are  composed  of  laymen,  not  lawyers,  and, 
in  the  popular  mind,  the  hour  of  dissolution  clothes  the 
last  words  on  earth  with  a  solemnity  and  sanctity  which 
no  oath  can  impart,  and,  if  dying  declarations  are  im 
properly  admitted,  an  injury  irreparable  in  its  nature 
to  one  who  has  in  fact  been  guilty  of  the  violation  of  no 
law  may  be  by  a  court  committed  and  result  in  the  con- 
viction of  an  innocent  man  of  a  grave,  even  capital,  of- 
fense. 
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Taking  into  consideration  the  place  and  character  of 
the  wounds  inflicted  on  deceased,  that,  if  the  evidence  is 
to  be  believed,  he  told  this  witness  that  he  did  not  see 
how  he  could  get  over  it,  that  he  believed  that  he  was 
going  to  die,  and  that,  in  fact,  he  did  die  from,  his 
wounds  the  next  day  at  midday,  and  that,  after  such 
alleged  declaration,  we  find  no  evidence  that  he  did  not 
believe  his  death  to  be  immediately  impending,  we  are 
of  the  opinion  that  the  court  committed  no  error  in  ad- 
mitting evidence  of  the  dying  declarations  of  the  deceas- 
ed.— Oliver  v.  State,  17  Ala.  587;  Kilgore  v.  State,  74 
Ala.  1. 

There  was  a  sharp  conflict  in  the  evidence  as  to  the 
character  of  the  wounds  of  the  deceased.  The  evidence, 
without  conflict  shows  that  the  deceased  came  to  his 
death  by  wounds  inflicted  by  being  shot  with  a  shotgun. 
The  wounds,  according  to  the  evidence  of  the  state,  were 
in  the  head  and  neck  of  the  deceased.  On  the  other  hand, 
the  evidence  for  the  defendant  tended  to  show  that  the 
deceased  was  "shot  from  his  head  down  to  his  short 
ribs.  One  tooth  was  broken  out.  The  shot  that  went  in 
below  the  nipple  in  the  ribs  was  the  shot  that  killed 
him." 

The  witness  who  testified,  on  behalf  of  the  defendant, 
to  the  location  of  the  wounds  on  deceased,  and  whose 
testimony  on  that  subject  is  quoted  above  in  full,  was 
shown  to  be  43  years  of  age,  and  it  was  shown  that  he 
had  been  accustomed  to  the  use  of  guns  all  his  life. 
While  this  witness  was  being  examined,  he  was  asked 
by  the  defendant  the  following  questions,  to  both  of 
which  the  state  objected;  the  objections  being  sustain- 
ed and  the  defendant  excepting: 

"You  saw  those  wounds;  how  far  would  you  say  a 
man  who  shot  the  gun  would  have  to  stand  from  the 
man  who  was  shot,  to  make  those  wounds? 
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"In  shooting  a  gun  that  would  scatter  as  that  was 
on  a  man's  body,  how  far  would  the  man  shooting  the 
gun  have  to  stand  from  the  man  he  shot  " 

There  was  no  evidence  before  the  jury  as  to  whether 
the  gun  with  which  the  wounds  were  inflicted  was  of 
small  or  large  caliber,  or  bore,  or  whether  it  was  of  full 
or  modified  choke  or  open  bore. 

This  court  knows,  judicially,  that  a  full-choke  gun 
is  less  liable  to  scatter  its  shot  over  a  given  surface  at 
a  given  distance,  unless  the  distance  is  extremely  short, 
than  one  of  modified  choke,  and  that  an  open-bore  gun 
is  more  likely  to  scatter  its  shot,  at  a  given  distance  over 
a  given  surface,  unless  the  distance  is  extremely  short, 
than  either  one  of  full  or  modified  choke.  In  fact  many 
shotguns  are  made  with  one  barrel  choked  and  the  other 
open,  to  meet  the  exigencies  of  long  or  short  shots. 

It  is  therefore  evident  that  the  distance  required  for 
one  gun  to  have  produced  the  scattered  wounds  on  the 
person  of  the  deceased  would  not  have  fixed  the  distance 
required  for  another  gun  of  different  caliber  or  bore, 
and  without  any  knowledge  of  the  character  of  the  gun, 
as  above  defined,  it  was  impossible  for  the  witness  to 
have  answered  the  above  questions,  in  the  form  in  which 
they  were  put,  accurately  and  intelligently. 

In  addition  to  the  above,  the  witness  Saflfold  did  not 
show  himself  to  be  an  expert  on  the  subject  inquired 
about.  On  his  knowledge  of  shotguns,  he  says,  "Have 
lived  in  the  country  most  all  of  my  life,  and  have  been  ac- 
customed to  using  shotguns  all  my  life" ;  but  he  nowhere 
says  that  he  has,  at  any  period,  made  the  subject  inquir- 
ed about  one  even  of  casual  study.  It  is  a  matter  of 
common  knowledge  that  a  shotgun  at  close  quarters  will 
lump  its  shot  and  perforate  only  a  small  space,  and  the 
greater  range  the  greater  the  surface  over  which  it  will 
place  its  shot ;  but  we  seriously  doubt  whether  a  man  of 
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ordinary  obBervation  accustomed  to  the  use  of  firearms 
all  his  life,  with  any  satisfactory  degree  of  accuracy, 
can  say  what  space  a  shotgun  which  he  never  saw  and 
as  to  the  caliber,  bore,  and  length  of  barrels  of  which 
he  knew  nothing,  will  cover  in  a  given  distance  with 
its  shot  If  the  shot  were  placed  on  the  body  of  deceas- 
ed as  the  evidence  for  the  state  tended  to  show,  the 
gun  with  which  the  wounds  were  inflicted  was^  in  all 
probability,  fired  at  a  point  nearer  the  deceased  than 
if  they  were  scattered  over  his  body  as  claimed  by  the 
defendant;  but  how  much  nearer  could  not,  even  by  an 
expert^  be  told  with  that  degree  of  reasonable  accuracy 
required  by  law  in  the  absence  of  any  knowledge  on  the 
subjects  above  referred  to.  The  court  therefore  commit, 
ted  no  error  in  refusing  to  allow  the  witness  to  answer 
the  questions. 

The  granting  or  the  refusal  to  grant  a  motion  for  a 
new  trial  in  a  criminal  case,  by  the  trial  courts  is  not 
subject  to  review  in  an  appellate  court  The  statute  giv- 
ing the  right  of  appeal  from  the  judgment  of  a  trial 
court  in  granting  or  refusing  to  grant  a  new  trial  does 
not  apply  to  criminal  cases. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 
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Montgromery  v.  The  State. 

Murder, 
(Decided  June  30.  1911.    56  So.  92.) 

1.  Homicide;  Evidence;  Previous  Acts  of  Deceased, — As  tending 
to  show  who  was  the  aggressor,  it  was  competent  to  show  what 
decedent  was  doing  and  saying  wtien  the  defendant  went  into  the 
house  where  the  trouble  started. 

2.  Same;  Irrelevant  Facts. — In  a  homicide  case  it  was  Irrelevant 
whether  decedent  or  anyone  else  was  connected  with  the  making  of 
the  whisky  which  the  parties  drank. 

3.  Same, — ^Where  the  prosecution  was  for  homicide  evidence  as 
to  where  the  whisky  came  from"  that  the  parties  were  drinking,  or 
who  owned  or  operated  the  still  where  it  was  made,  and  whether 
witness  or  others  were  concerned  in  making  whifidcy  or  running  an 
illicit  still,  was  immaterial  and  properly  refused. 

4.  Same;  Declarations  of  Accused. — Where  the  only  issue  was 
whether  the  accused  acted  in  self  defense,  it  was  proper  to  exclude 
a  showing  made  for  a  witness  that  the  defendant  told  the  witness 
he  wanted  him  to  inform  the  neighbors  of  the  killing. 

5.  Same;  Decedent's  Character. — Specific  acts  done  by  the  dece- 
dent in  the  past  are  not  admissible  to  show  his  character  as  a  dan- 
gerous and  turbulent  man. 

6.  Same. — In  a  prosecution  for  homicide  evidence  of  decedent's 
general  character  is  not  admissible. 

7.  Same;  Self  Defense;  RequisiteSi — One  must  have  been  free 
from  fault  in  bringing  on  the  difficulty  before  he  can  invoke  the 
doctrine  of  self  defense  to  excuse  a  homicide. 

8.  Same;  Instrudions;  Self  Defense. — Instructions  which  ignore  a 
constituent  element  of  self  defense  are  properly  refused. 

9.  Same. — Instructions  on  self  defense  which  omit  to  require  a 
finding  that  the  accused  must  have  had  no  reasonable  means  of 
escape  or  retreat,  or  which  ignore  an  impending  peril,  or  which  fail 
to  hypothesize  freedom  from  fault  in  bringing  on  the  difficulty,  are 
properly  refused. 

10.  Same. — ^An  instruction  predicating  defendants  right  to  an  ac- 
quittal on  his  being  "free  from  bringing  on  the  difficulty"  is  prop- 
erly refused;  the  same  not  being  the  equivalent  of  freedom  from 
fault  in  bringing  on  the  difficulty. 

11.  Same, — An  instruction  authorizing  an  acquittal  if  the  de- 
fendant did  not  provoke  the  difficulty  was  properly  refused,  as  the 
required  finding  must  be  that  he  was  free  from  fault  In  bringing  it 
on. 


Digitized  by 


Google 


26  COURT  OP  APPEALS  tVol. 

[Montgomery  v.  The  State.] 

12.  Same;  Defense  of  Habitation. — Where  both  parties  were  guests 
at  the  home  of  the  son  of  the  defendant,  and  the  defendant  left  a 
place  of  safety  to  go  into  the  yard  where  the  deceased  was,  such 
defendant  cannot  rely  on  the  protection  of  the  home. 

13.  Evidence;  Flight. — Where  defendant  was  arrested  several  days 
after  the  offense,  and  after  an  unsuccessful  search  for  him,  it  was 
competent  for  the  state  to  show  that  the  address  of  one  living  in 
Texas  was  found  on  his  person,  as 'tending  to  show  flight. 

14.  Same;  Weight. — ^The  admissibility  of  the  evidence  is  for  the 
court  to  determine,  but  its  weight  is  a  matter  addressed  to  the 
Jury. 

15.  Sam^e;  Conversation. — Where  one  party  brings  out  part  of  the 
conversation,  the  other  party  is  entitled  to  show  the  whole  of  the 
conversation. 

16.  Sayne;  State  of  Mifid. — Questions  to  a  witness  as  to  whether 
he  considered  another  person  truthful,  and  what  he  meant  by  cer- 
tain statements  as  to  telling  the  truth*  and  as  to  why  he  wanted  to 
do  a  certain  thing  called  for  the  witness's  motive  and  state  of  mind, 
and  hence,  were  properly  excluded. 

17.  Same;  Self  Serving  Declarations. — While  all  the  declarations 
constituting  a  part  of  the  res  gestae  of  the  transactions  are  prop- 
erly admitted,  it  is  proper  to  exclude  self  serving  declarations  made 
by  the  defendant. 

18.  Same;  Explanation  of  Flight. — ^The  uncommunicated  plans  of 
the  defendant  concerning  coming  to  court  are  not  admissible  in  ex- 
planation of  flight  or  for  any  other  purpose. 

19.  Witnesses:  Credibility:  Impeaching  One*s  Own  Witness. — Where 
«  defendant  introduces  a  witness  he  is  properly  denied  the  right  to 
show  that  the  witness  was  introduced  and  examined  as  a  state's 
witness  at  a  former  trial. 

20.  Same;  Examination;  Prompting. — A  witness  cannot  be  prompt- 
ed on  his  direct  exam;ination  by  having  a  portion  of  his  testimony 
taken  on  a  former  examination  read  to  him. 

21.  Same;  Cross  Examination. — For  the  purpose  of  contradicting 
them  or  to  test  their  recollection  the  state  may  be  permitted  to 
ask  the  witnesses  who  were  introduced  by  the  defendant  concerning 
their  testimony  on  a  former  trial. 

22.  Same:  Cross  Examination  of  Accused. — Where  the  defendant 
had  testified  to  his  action  at  such  time,  it  was  competent  for  the 
state  on  cross  examination  to  ask  him  about  his  pistol,  what  he  did 
with  it  and  his  motive  for  doing  so  on  the  night  of  the  shooting, 
and  when  the  sheriff  was  looking  for  him. 

28.  Charge  of  Court;  Argumentative  Instructions. — It  Is  not  error 
to  give  Instructions  merely  argumentative,  nor  is  it  error  to  refuse 
same. 

24.  Same;  Covered  by  Those  given. — It  Is  not  error  to  refuse  in- 
structions  substantially   covered   by   requested  Instructions  given. 

25.  Same;  Weight  of  Evidence. — A  charge  singling  out  and  basing 
an  acquittal  upon  belief  of  defendant's  testimony  alone  is  properly 
refused. 
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26.  Appeal  and  Error;  Review;  Sufficiency  of  Evidence, — Where 
the  bill  of  exceptions  does  not  affirmatively  purport  to  set  out  all 
the  evidence,  the  refusal  to  give  the  general  affirmative  charge  can- 
not be  reviewed. 

Appeal  from  Lawrence  Circuit  Court. 
Heard  before  Hon.  D.  W.  Speake. 
Wess  Montgomery  was  convicted  of  manslaughter  in 
the  first  degree  and  he  appeals.    AflBrmed. 

Wbrt  &  Lynne^  and  Jackson  &  Dblonby,  for  appel- 
lant. The  court  erred  in  refusing  charge  13. — Garden  v. 
The  State,  84,  Ala.  420;  Sylvester  v.  The  State,  71  Ala. 
18.  The  court  erred  in  refusing  charge  14. — Bishop  on 
Crim.  Law,  Sec.  871.  Charge  15  should  have  been  giv- 
en.—Perrf/  V.  The  State,  94  Ala.  25;  Roberts  v.  The 
State,  68  Ala,  156.  Charge  21  should  have  been  been 
giyeu.—Stori/  v.  The  State,  71  Ala.  S29;Kirkland  v.  The 
Sitate,  141  Ala.  45.  Charge  22  should  have  been  given. 
—Pugh  V.  The  State,  132  Ala.  1;  DeArtmn  v.  The  State, 
71  Ala.  351.  The  court  eiTed  in  refusing  30. — Stovall  v. 
The  State,  116  Ala.  i54;Jaoksoii  v.  The  State,  78  Ala. 
471;  Story  v.  The  State,  71  Ala.  329;  Compton  v.  The 
State,  110  Ala.  24;  Howard  v.  The  State,  110  Ala.  92. 
Charge  31  should  have  been  given. — Rogers  v.  The 
State,  62  Ala.  170.  Charges  35  and  36  should  have  been 
given.— J?roi^  v.  The  State ^  118  Ala.  114;  Bell  v.  The 
State,  115  Ala.  25;  Carroll  v.  The  State,  130  Ala.  99. 
Charge  37  should  have  been  given. — 94  Ala.  90 ;  77  Ala. 
18;  60  Ala.  441.  Charge  39  should  have  been  given. — 
Pickens  v.  The  State,  115  Ala.  42;  Burton  v.  The  State, 
107  Ala.  114 ;  Wharton  v.  The  State,  73  Ala.  366.  Charge 
41  should  have  been  given. — 1  Bish.  on  Crim.  Law,  7 
Ed.  Sec.  871.  Charge  42  shoutld  have  been  given. — 94 
Ala.  90 ;  77  Ala.  18 ;  60  Ala,  441.  Charge  43  should  have 
been  given.— 94  Ala.  90;  77  Ala.  18;  60  Ala.  441.  Charge 
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46  should  have  been  given. — 1  Bish.  on  Grim.  Law,  Sec. 
871.  CJharge  47  should  have  be^i  given. — StovoU  v.  The 
State,  116  Ala.  454;  Oliver  v.  The  State,  17  Ala.  587; 
78  Ala.  471.  Charge  48  should  have  been  given. — El- 
man  V.  The  State,  supra.  On  this  authority,  charge  53 
should  have  been  given. — Martin  v.  The  State,  90  Ala. 
602.  On  the  same  authority  charge  50  should  have  been 
given.  The  court  erred  in  refusing  charge  52. — DeAr- 
num  V.  The  State,  supra.  On  this  authority,  charge  53 
should  have  been  given.  Charge  54  shotuld  have  been 
given  on  the  authorities  supra. 

R.  C.  Brickell,  Attorney  General,  and  T.  H.  Sea.y, 
Assistant  Attorney  General,  for  the  State.  Counsel  dis- 
cuss all  the  exceptions  reserved  to  evidence,  but  cite  no 
authority  except  as  to  the  proposition  that  proof  of  de- 
ceased's general  character  was  not  admissible,  and 
that  particular  incidents  or  difficulties  could  not  be 
looked  to  in  determining  the  question,  and  cite  Franklin 
V,  The  State,  29  Ala..  14.  The  charges  on  self  defense 
omit  some  of  the  essential  elements,  and  hence,  were 
properly  refused — Parker  v.  The  State,  150  Ala,  67; 
Harrison  v.  The  State,  144  Ala.  20;  Kirby  v.  The  State, 
151  Ala.  66.  This  is  especially  true  of  charges  15, 16,  21^ 
23,  25,  31,  40,  44,  and  48.  Charges  17  and  28  are  mere 
arguments.  Charges  19,  46  and  49  Ixase  an  acquittal  on 
part  of  the  evidence. — Goldsmith  v.  The  State  105  Ala. 
8.  T'^nder  the  facts  in  this  case  the  defendant  was  not 
entitled  to  the  defense  of  protection  in  the  home. — Mont- 
gomery  t?.  The  State ^  160  Ala^  7.  Charge  24  requires  a 
too  high  degree  of  proof. — Wh<itley  v.  The  State,  91  Ala^ 
108.  Charges  26  to  39  had  been  often  condemned. — 
Allen  i\  The  State,  111  Ala.  80.  The  other  charges  re- 
fused were  sul)stantially  covered  by  tliose  given. 
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PELHAM,  J. — ^The  defendant  was  indicted  for  mur- 
der, but,  having  been  previously  tried  on  the  charge  and 
convicted  of  murder  in  the  second  degree,  the  defend- 
ant's plea  of  former  acquittal  of  murder  in  the  first  de- 
gree was  confessed  on  the  present  trial.  There  was  a 
conviction  for  manslaughter  in  the  first  degree,  and  the 
defendant  appeals. 

While  the  record  contains  more  than  50  separate  ex- 
ceptions to  the  testimony  reserved  on  the  trial,  a  care- 
ful examination  of  each  of  them  fails  to  disclose  a  re- 
versible error  available  to  the  defendant  in  the  court's 
rulings  on  the  evidence.  Many  of  these  exceptions  are 
reserved  to  questions  similar  to  those  that  have  been 
passed  upon  time  and  again,  and  require  no  special  dis- 
cussion, as  they  clearly  fall  within  general  principles  of 
law  upholding  the  correctness  of  the  trial  court's  rul- 
ings that  have  been  announced  by  the  Supreme  Court 
so  often  as  to  require  no  repetition.  Some  of  them  are 
the  same  questions  passed  upon  adversely  to  appellant 
when  the  case  was  before  the  Supreme  Court  on  a  for- 
mer appeal. — Montff ornery  v.  litate,  160  Ala.  7,  49  South. 
902. 

The  questions  asked  the  witness  Prewitt  by  the  state, 
with  reference  to  what  the  deceased  was  doing  and  say- 
ins:  when  the  defendant  came  into  the  house  where  the 
trouble  started  that  terminated  in  the  killing:,  were  rele- 
vant and  proper,  as  tendinir  to  prove  who  was  the  ag- 
gressor in  the  difficulty.  There  was  evidence  that  the 
defendant  had  told  deceased  to  stop  cursing  in  the  pres- 
ence of  a  woman  (a  daughter-in-law)  who  was  present 
in  the  house,  and  that  he  accompanied  the  admonition 
with  a  threat  as  to  the  consequences  if  it  did  not  cease. 
This  was  the  commencement  of  the  difficulty  as  shown 
by  the  evidence,  and  what  the  deceased  was  saying  and 
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doing  at  the  time  was  elearly  admissible  to  show  who 
was  at  fault  in  bringing  on  the  difficulty. 

Whether  or  not  deceased,  or  any  other  person,  was 
connected  with  the  manufacture  or  making  of  whisky 
that  was  drunk  by  the  parties  was  entirely  irrelevant, 
and  the  court  very  properly  sustained  objections  to  all 
questions  asked  the  witness  Prewitt  on  cross-examina- 
tion seeking  to  elicit  such  facts. 

There  was  no  error  committed  in  allowing  the  arrest- 
ing officer  to  testify  as  to  what  he  found  on  the  defend- 
ant's person  when  he  searched  him.  The  arrest  was 
made  several  days  after  the  commission  of  the  offense, 
on  a  train,  after  defendant  had  been  looked  for  at  his 
home  and  in  the  neighborhood  and  not  found.  The  evi- 
dence was  for  the  purpose  of  showing  the  defendant  had 
the  address  of  a  party  in  Texas  on  his  person,  as  a 
criminating  circumstance  tending  to  prove  flight,  or 
that  defendant  contemplated  leaving  the  state.  This 
paper  containing  the  adddress  was  afterwards  admitted 
in  evidence  without  objection,  upon  admission  of  the 
defendant.  Nor  was  it  error  to  allow  the  witness  to 
testify  that  the  defendant  had  a  considerable  sum  of 
money  on  his  person,  as  a  circumstance  connected  with 
his  arrest  on  the  train,  to  show  flight.  Any  conduct  of 
defendant  tending  to  show  flight  as  a  consciousness  of 
guilt,  though  weak  and  inconclusive,  is  admissible.  The 
weiglit  of  the  evidence  is  a  question  for  the  jury. — ■ 
Clarke  t\  iitatc,  78  Ala.  447,  56  Am.  Rtep.  45 ;  Boides  v. 
Htate,  58  Ala.  335. 

The  defendant  having  asked  about,  or  brought  out 
part  of,  a  conversation  between  the  witness  Prewitt  and 
one  Wilkerson  and  one  Young,  the  state  had  a  perfect 
right  to  bring  out  all  that  was  said  in  those  conversa- 
tions.—/?<7.y  r.  i^fate.  147  Ala.  5,  41  South.  479;  Wii- 
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liams  V.  State,  103  Ala.  33, 15  South.  662 ;  Wall  v.  State, 
infra,  56  South.  57,  and  authorities  there  cited. 

The  questions  asked  the  witness  Prewitt  as  to  wheth- 
er he  considered  another  person  truthful,  and  what  he 
meant  by  certain  statements  as  to  telling  the  truth,  and 
why  he  wanted  to  do  a  certain  thing,  called  for  evi- 
dence that  was  not  admissible,  in  that  it  called  for  the 
witness'  motives,  un communicated  intention,  or  state 
of  mind.— Dent  v.  State,  105  Ala.  14,  17  South,  94; 
Stetoart  v.  State,  78  Ala.  436;  Smith  v.  State.  145  Ala. 
17,  40  South.  957 ;  Barnewell  v,  Stephens,  142  Ala.  609, 
38  South.  662.  The  character  of  Madison  was  not  rele- 
vant in  any  particular  to  the  issues  in  the  case,  and  the 
questions  seeking  to  prove  it  were  correctly  ercluded. 

The  general  character  of  the  deceased  was  not  admis- 
sible, and  the  court  allowed  all  questions  going  to  prove 
that  the  character  of  the  deceased  for  peace  and  quietude 
was  bad,  and  that  he  was  a  quarrelsome,  turbulent,  dan- 
gerous, or  bloodthirsty  man,  and  these  elements  of  the 
deceased's  character  were  alone  permissible  to  be  prov- 
ed. 

The  threats  testified  to  by  the  witness  Wilkerson  were 
competent;  they  were  neither  too  remote  nor  too  gen- 
eral. What  weighty  if  any,  they  were  given  was  for  the 
jury  to  determine  in  weighing  them  in  connection  with 
all  the  other  evidence. 

As  to  whether  or  not  the  defendant's  witness  Van 
Cioflfee  was  introduced  and  examined  as  a  state's  wit- 
ness on  the  former  trial  was  immaterial,  and  proof  of 
the  fact  before  the  jury  in  no  way  was  calculated  to 
prove  or  disprove  any  issue  before  them.  The  witness 
stated  that  he  was  examined  as  a  witness  on  the  for- 
mer trial,  and  it  was  not  material  by  whom  he  was  of- 
fered; nor  was  it  competent  to  make  proof  of  the  fact, 
as  it  would  only  be  for  the  purpose  of  prejudicing  the 


Digitized  by 


Google 


32  COURT  OP  APPEALS  [v<>l 

[Montgromery  v.  The  Stata] 

jury.— Neilson's  Ca^e,  146  Ala.  83,  40  South.  221 ;  Olass 
V,  State,  147  Ala.  50,  41  South.  727. 

There  was  no  error  in  the  court's  sustaining:  the  so- 
licitor's objection  to  having:  the  witness  Van  Coflfee 
prompted  and  suggested  to  on  direct  examination  by 
reading  to  him  at  length  the  extended  statement  of  his 
testimony  on  the  former  trial. 

The  solicitor's  objections  to  the  questions  asked  this 
witness,  calling  for  a  narration  of  self-serving  declara- 
tions ujwn  the  part  of  the  defendant,  were  properly  sus- 
tained ;  all  the  declarations  properly  constituting  a  part 
of  the  res  gestae  were  permitted  to  answered.  There 
wa«  no  error  in  the  court's  refusing  to  allow  this  wit- 
ness, or  the  defendant,  to  testify  that  he  told  the  wit- 
ness he  wanted  him  to  inform  the  neighbors  of  the  fact 
of  the  killing.  It  could  shed  no  light  on  the  issues,  and 
had  no  tendency  to  prove  the  guilt  or  innocence  of  the 
defendant ;  the  killing  of  the  deceased  by  the  defendant 
being  uncontroverted.  That  the  defendant  would  want 
the  neighbors  to  know  would  have  no  l)earing  on  wheth- 
er or  not  the  killing  was  in  self-defense  or  maliciously 
done,  and  the  only  issue  in  the  case  was  whether  or  not 
the  defendant  a(*t(Hl  in  self-defense  in  shooting  the  de- 
ceased. Nor  could  the  statement  be  (1(h»ii](h1  a  part  of 
the  res  gestae. — Lnus^ord  p.  State,  infra,  56  South.  89; 
Gassenheimer  r.  State,  52  Ala.  313;  Bernei/  v.  State. 
69  Ala.  233;  MrCiynitaek  r.  State.  102  AJa.  161,  15 
South.  438. 

It  was  proper  to  allow  the  solicitor  to  ask  the  defend- 
ant's witnesses  with  reference  to  what  they  testified  on 
the  former  trial,  either  for  the  purpose  of  showing  con- 
tradiction or  to  test  their  recollwtion. 

The  solicitor's  objections  to  the  questions  of  the  de- 
fendant to  his  witness  Herbert  Montgomery  as  to  where 
the  whisky  came  from  the  parties  were  drinking,  who 
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operated  or  owned  the  still  where  the  whisky  was  made, 
or  whether  witness  or  the  Prewitts  were  concerned  in 
making  whisky,  or  running  an  illicit  still,  were  all  prop- 
erly sustained,  as  the  questions  were  all  clearly  improp- 
er in  calling  for  immaterial  testimony. 

Specific  acts  of  the  deceased  in  the  past  to  prove  his 
character  for  being  a  dangerous  or  turbulent  man  were 
inadmissible. — Franklin  v.  State,  29  Ala.  14. 

The  uncommunicated  plans  the  defendant  may  have 
made  with  his  brother  in  reference  to  coming  to  court 
were  not  permissible  as  explanatory  of  flight,  or  for 
any  other  reason. — Ste/icart  v.  State^  78  Ala.  436. 

The  court  did  not  allow  the  state  to  exceed  its  right 
of  legitimate  cross-examination  in  asking  the  defendant 
about  his  pistol,  and  what  he  did  with  it  and  his  motive 
for  doing  so,  etc.,  the  night  of  the  shooting  and  when  the 
sheriff  was  looking  for  him.  The  defendant  had  testi- 
fied as  to  his  actions  at  these  times,  and  it  was  permissi- 
ble to  allow  the  state,  under  the  latitude  allowed  on 
c^ross-examination,  to  go  into  these  matters  for  the  pur- 
pose of  showing  contradictory  statements  or  actions,  or 
showing  the  defendant's  actions  were  inconsistent  with 
the  statements  made  on  direct  examination. — JAnehan 
V.  State,  120  Ala.  293,  25  South.  6;  Birmingham  Utj.  Co, 
r.  Manon,  144  Ala.  387,  39  South.  590. 

There  was  no  error  committed  in  permitting  the 
state's  questions  to  the  defendant's  witness  Tucker  as 
contradicting  the  witness  Van  Coflfee,  or  for  the  pur- 
pose of  laying  a  predicate  to  impeach  the  witness.  The 
bill  of  exceptions  does  not  affirmatively,  show^,  or  pur- 
port to  set  out,  all  of  the  evidence,  and  it  is  unnecessary 
to  consider  exceptions  not  available  as  error  in  conse- 
quence. 

The  exceptions  reserved  to  certain  portions  of  the 
oral  charge  of  the  court  are  without  merit    The  charge 
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of  the  court  construed  as  a  whole  is  a  correct  statement 
of  the  principles  of  law  applicable  to  the  evidence,  and, 
while  not  altogether  free  from  the  fault  of  being  some- 
what involved,  is  not  calculated,  when  construed  to- 
gether as  a  whole,  to  mislead  the  jury  or  prejudice  the 
case  of  the  defendant  in  any  particular. 

The  court's  statement  in  delivering  the  charge  that  it 
is  the  purpose  of  the  law  to  lay  a  heavy  hand  upon  the 
defendant,  if  guilty,  was  made  in  connection  with  a 
statement  of  the  theory  of  the  law  being  not  a  desire  or 
attempt  to  convict  the  innocent,  but  only  upon  the 
guilty  should  the  penalty  fall,  and  the  heavy  hand  of 
the  law  be  laid.  The  charge  of  the  court  on  what  con- 
stituted murder  in  the  first  degree  was  free  from  error, 
as  the  court  had  thoroughly  explained  in  the  charge 
that  the  conviction  on  the  former  trial  of  murder  in  the 
second  degree  was  an  acquittal  of  the  defendant  of  mur- 
der in  the  first  degree,  and  that  the  jury  could  convict 
him  of  no  higher  grade  of  crime  than  murder  in  the  sec- 
ond degree.  There  was  no  error  committed  in  defininjg 
murder  in  the  second  degree  and  distinguishing  it  prop- 
erly from  murder  in  the  first  degree,  instructing  the 
jury  in  so  doing  as  to  what  constituted  the  different  de- 
grees. 

The  charges  given  at  the  instance  of  the  state  assert 
correct  propositions  of  law.  The  first  two  are  to  the 
eflfect  that  the  defendant  must  have  been  free  from  fault 
in  bringing  on  the  difficulty  to  invoke  the  doctrine  of 
self-defense,  and  the  third  stat(*s  a  correct  rule  as  to 
the  degree  of  proof  essential  to  authorize  a  conviction. 
Forty  of  the  written  charges  requested  by  the  defend- 
ant were  refused  by  the  court,  many  of  them  occupying 
a  full  page  or  more  of  the  record,  and,  as  no  brief  has 
been  filed  by  appellant,  we  are  uninformed  what  reli- 
ance may  be  placed  in  them  by  the  defendant;  but  an 
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examination  of  these  voluminous  charges  convinces  us 
that  the  refusal  to  give  a  great  many  of  them  would  not 
be  insisted  upon  here  as  error,  had  appellant  pointed 
out  by  brief  his  contentions. 

A  number  of  these  charges  relate  to  self-defense,  and 
most  of  them  are  either  covered  by  the  given  charges, 
omit  one  or  more  of  the  constituent  elements  of  self- 
defense,  or  single  out  and  base  an  acquittal  upon  belief 
of  the  defendant's  testimony  alone.  That  such  charges 
are  properly  refused  has  been  often  decided  by  the  Su- 
preme Court. — Parker  v.  State,  150  Ala,  673,  42  South. 
1045;  Kirby  v.  State,  151  Ala.  66,  44  South.  38;  Harri- 
8071  V,  State,  144  Ala,  20,  49  South.  568;  Goldsmith  v. 
State,  105  Ala.  8,  16  South.  933;  Fleming  v.  State,  150 
Ala.  19,  43  South,  219;  Oregon/  v.  State,  148  Ala.  566, 
42  South.  829,  and  authorities  cited  in  these  cases. 

Thoses  charges  framed  under  the  proposition  that  one 
is  not  required  to  retreat  when  protecting  his  home 
are  inapplicable  under  the  undisputed  evidence  that  the 
defendant  and  deceased  were  both  guests  at  the  home 
of  the  defendant's  son,  and  that  the  defendant  had  left 
a  place  of  safety  in  the  house  and  gone  out  into  the 
yard,  where  the  deceased  was,  when  the  fatal  diflBculty 
occurred.  Even  if  the  defendant  was  leaving  to  go  to 
his  own  home  and  get  out  of  the  difficulty,  as  contended 
by  him,  he  was  not  at  the  time  of  the  killing  engaged 
in  the  protection  of  the  son's  home,  and  not  within  the 
operation  of  the  law  which  makes  it  unnecessary  to  re- 
treat when  defending  the  home. 

Many  of  the  instructions  requested  are  the  same  as 
those  requested  upon  the  former  trial  and  condemned 
when  the  case  was  before  the  Supreme  Court  on  appeal 
at  that  time  {Montgomery  v.  State,  160  Ala.  7,  49  South. 
902),  and  need  no  comment. 
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Charges  numbered  16,  21,  23,  24,  44  and  48  all  seek 
instructions  lookinj::  to  an  acquittal  upon  the  docctrine 
of  self-defenes  and  fail  to  hypothesize  freedom  from 
fault  in  bringing  on  the  difficulty,  or  are  erroneously, 
as  applicable  to  the  evidence,  predicated  upon  protec- 
tion to  the  son's  home. 

Charges  22,  31,  38,  41,  42.  46,  50,  51,  and  52  omit  to 
predicate  that  defendant  must  have  had  no  reasonable 
means  or  mode  of  escape  or  retreat  open  to  him  to  en- 
able him  to  invoke  the  right  to  act  in  self-defense. 

Charge  13  is  substantially  a  duplicate  of  the  given 
charge  No.  11.  Refused  charge  No.  30  is  covered  by 
charge  No.  2  given.  Charges  35  and  36  are  covered  by 
given  charge  No.  4.  The  legal  propositions  contained 
in  charge  37  are  embraced  in  given  charges  1  and  2. 
Charges  43  and  45  are  covered  by  charges  given,  num- 
bered 1,  2,  and  5. 

Charge  19  omits  to  predicate  impending  peril  as  one 
of  the  ingredients  to  constitute  self-defense. 

Charges  17  and  18  and  several  others  of  like  charac- 
ter are  patently  bad,  aufl  need  no  comment  to  point  out 
their  deficiencies. 

Charge  20  fails  to  predicate  acquittal  on  the  defend- 
ant's iK^lief  of  impending  peril,  in  that  it  omits  such  an 
element  in  defining  the  defendant's  right  to  defend  him- 
self. 

Charge  22  does  not  clearly  predirate  the  defendant's 
belief  in  impeiHlini^  peril,  and  does  not  state  facts  suf- 
ficient to  authorize  the  defendant,  as  applicable  to  the 
facts  in  this  case,  to  justifiably  defend  himself,  without 
avoiding  the  difficulty,  by  using  all  reasonable  means  of 
escape.  This  charge  is  faulty  also,  in  that  it  uses  the 
language  "free  from  bringing  on  the  difficulty,"  instead 
of  "free  from  fa  nit." 
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Charges  numbered  15,  16,  17,  39,  40,  and  44  were  con- 
demned on  the  funiier  appeal  in  this  case  {Montgomery 

V.  State,  supra"^.  * «»  of  them  in  the  identical  language 

in  which  they  appear  in  the  bill  of  exceptions  in  this 
subsequent  appeal,  and  those  not  in  the  identical  lan- 
guage are  substantially  the  same. 

Charge  47  is  faulty  in  failing  to  include  as  a  predi- 
cate using  reasonable  means  of  escape.  The  correct 
legal  principles  of  self-defense  were  given  in  charge  to 
the  jury  in  writing  at  the  request  of  the  defendant  in 
other  charges. 

Charges  53  and  54  are  argumentative  and  involved, 
and  not  the  clear  statements  of  legal  propositions  ex- 
pressed in  unambiguous  language,  free  from  a  tendency 
to  mislead,  as  is  required,  and  as  is  essential. 

Charge  53  instructs  upon  the  effect  of  the  evidence, 
and  clearly  invades  the  province  of  the  jury,  and  does 
not  include  all  the  constituent  elements  of  self-defense 
in  seeking  a  charge  on  defendant's  "plea  of  self-de- 
fense," and  is  involved. 

Charge  54  does  not  predicate  an  entire  freedom  from 
fault  in  bringing  on  the  difficulty,  but  only  that  "de- 
fendant did  not  provoke  the  difficulty."  It  charges  as  a 
matter  of  law  on  the  sufficiency  and  effect  of  the  evi- 
dence, i.  e.,  what  a  reasonable  person  would  have 
thought,  and  singles  out  and  gives  undue  prominence  to 
part  of  the  evidence,  and  is  misleading. 

A  careful  examination  of  the  refused  charges  fails  to 
disclose  any  reversible  error,  and  we  do  not  deem  a  fur- 
ther discussion  of  them  necessary. 

The  general  charge  was  properly  refused;  there  was 
sufficient  evidence  to  establish  defendant's  guilt  of  the 
offense  charged,  and,  as  we  have  pointed  out,  the  bill  of 
exceptions  does  not  affirmatively  purport  to  set  out  all 
of  the  evidence. 
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There  is  no  reversible  error  in  the  record,  and  the 
case  is  affirmed. 
Affirmed. 


Lundsford  i\  The  State. 

Mvrder. 

(Decided  June  30,  1911.     56  So.  89.) 

1.  Evidetice;  Res  Gestae. — Declarations  made  by  accused  a  few 
minutes  after  the  shooting,  and  after  he  had  gone  into  the  house,  as 
to  how  the  shooting  occurred  were  too  remote  from  the  occurrence 
to  constitute  a  part  of  the  res  gestae. 

2.  Charge  of  Court;  Covered  hy  Those  Oiven. — It  is  not  error  to 
refuse  instructions  covered  by  requested  instructions  already  given. 

3.  Homicide:  Instructions;  Self  Defense. — Where  there  Is  no  evi- 
dence tending  to  show  that  the  killing  was  done  in  self  defense 
charges  as  to  the  law  of  self  defense  are  abstract,  and  properly  re- 
fused. 

4.  Same;  ResponHhility ;  Accident. — If  a  homdcide  was  preceded 
by,  resulted  from,  or  was  an  Incident  of  an  unlawful  act  of  the  accus- 
ed in  following  decedent  with  a  loaded  gun  with  whicn  he  was 
killed,  the  accused  may  be  convicted  of  an  offense  embraced  within 
an  indictment  charging  murder  although  the  homicide  was  acci- 
dental and  partly  due  to  decedent's  own  fault. 

Appeal  from  Hale  Circuit  Court. 
Heard  before  Hon.  B.  M.  Miller. 
Will  Lunsford  was  convicted  of  manslaughter  and  he 
appeals.     Affirmed. 

R.  B.  EviNS,  for  appellant.  Counsel  discuss  the  ques- 
tion of  self-defense  and  in  support  of  his  contentions 
cites,  on  the  question  of  freedom  from  fault,  Waller  v. 
The  S!tate,  89  Ala.  79;  Robinson  v.  The  State,  45  So. 
916;  25  A.  &  E.  Enc.  of  Law,  268;  Fmsell  v.  The  State, 
94  Ga.  78;  Masaey  t>.  Commontvealth,  29  g.  W.  871; 
Newjnan  v.  The  State,  69  S.  W.  519.  Under  these  au- 
thorities it  is  insisted  that  the  defendant  was  entitled 
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to  go  to  the  jury  on  the  issues  of  self-defense. — Netvsom 
t\  The  State.  75  S.  W.  269.  The  court  should  have  per- 
mitted the  evidence  offered  as  to  the  exclamation  of  the 
Mitness  Knollton,  and  as  to  the  explanation  of  defend- 
ant immediately  after  the  shooting. — Hartnett  v.  Mc- 
Mahon,  168  Mass.  3;  M.  &  M,  7?.  /?.  Co.  v.  Ash^aft, 
48  Ala,  31 ;  3  Wig.  Sec.  1755;  State  v.  Lockett.  68  S.  W. 
565;  State  v,  Gabriel  88  Mo.  631 ;  21  A.  &  E.  Enc.  of 
Law,  99-102 ;  Nelson  i\  The  State,  130  Ala. ;  Jones  v. 
The  State,  103  Ala.  1;  Drake  v.  The  f^tate,  110  Ala.  9; 
Simnvon.^  v.  The  State,  145  Ala.61 ;  William/t  r.  The 
State,  103  Ala.  SB;  Wall e  t\  The  State,  infra.  Man- 
slaughter in  the  second  degree  may  be  the  result  of  an 
intentional  blow,  and  is  not  essentially  a  negligent  kill- 
ing.— State  V,  Benjamin^  121  Ala,  26.  Counsel  discuss 
other  charges  refused,  with  citations  of  authority. 

R  O.  Brickell,  Attorney  General,  and  T.  H.  Reay, 
Assistant  Attorney  General,  for  the  State.  The  decla- 
rations are  not  admissible  because  not  of  the  res  gestae. 
—Oliver  i\  The  State,  17  Ala.  587;  Roberts  v.  The  State, 
68  Ala.  515;  Goley  v.  The  ^iate,  87  Ala.  57;  Hill  v.  The 
State,  156  Ala.  3.  Sufficient  time  had  passed  in  which 
the  defendant  might  form  a  decision  to  make  these  dec- 
larations as  evidence  for  himself. — Hawkins  v.  The 
State,  129  Ala.  71;  Pitts  v.  The  State,  140  Ala,  70;  12 
Cyc.  428.  The  exclamation  of  the  witness  Knollton  was 
not  admissible. — Fonrdlle  v.  The  State,  91  Ala.  39;  32 
Ark.  289 ;  30  S.  W.  450.  The  charges  relative  to  the  law 
of  self-defense  are  abstract,  and  the  defendant  offered 
no  proof  that  he  was  in  imminent  danger  or  that  there 
was  no  reasonable  mode  of  escape. — Goodwin  v.  The 
State.  102  Ala.  87;  Naugher  v.  The  State,  105  Ala.  29. 
The  defendant  was  properly  convicted  of  manslaughter 
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in  the  second  degree. — Johnson  v.  The  Htate,  94  Ala.  35 ; 
Sanders  v.  The  ^tate^  105  Ala.  4. 

WALKEiR,  P.  J. — ^The  deceased,  Frank  Lewis,  was  a 
negro  youth,  about  19  years  of  age,  who  was  employed 
by  the  defendant  as  a  laborer  or  servant.  He  was  en- 
gaged in  service  about  the  defendant's  residence.  That 
he  came  to  his  death  as  the  result  of  a  shot  fired  from  a 
gun  in  the  hands  of  the  defendant  is  a  fact  about  which 
there  was  no  dispute  in  the  trial.  The  conflict  in  the 
evidence  was  as  to  the  circumstances  of  the  shooting. 
The  evidence  offered  by  the  prosecution  was  to  the  ef- 
fect that  the  deceased  ran  out  of  the  defendant's  resi- 
dence; that  he  was  followed  by  the  defendant,  who*  had 
the  gun  in  his  hand;  that  the  defendant  called  to  the  de- 
ceas^ed  to  come  back,  and  shot  him  when  he  was  about 
10  feet  away. 

The  version  of  the  affair  given  by  Mrs.  Ellen  Know- 
len,  the  principal  witness  for  the  defendant,  w^as  as  fol- 
lows :  "The  first  I  knew  of  any  diflBculty,  Mr.  Lunsford 
was  sitting  in  his  dining  room,  which  opens  on  the  back 
porch.  Frank  came  up  on  the  porch,  and  said,  'Have 
you  got  any  money?'  Mr.  Lunsford  said,  'Yes;  I  gener- 
ally have  a  little;  why?'  Frank  said,  "I  want  some.' 
Mr.  Lunsford  said,  'Where  did  you  get  those  eggs  from?' 
Frank  replied  in  an  insolent  manner:  'It's  none  of  your 
business.  Other  people  have  eggs  besides  you.'  Mr. 
Lunsford  said :  'AH  right ;  we  will  go  and  look  at  them, 
and  see  whose  they  are.'  Frank  said,  'It's  none  of  your 
business  whose  eggs  they  are,  and  I  won't  show  you.' 
Mr.  Lunsford  reached  over  towards  a  gun  in  a  corner, 
and  Frank  ran  out  into  the  yard.  Mr.  Lunsford  came 
out  on  the  porch  with  the  gun  in  his  hand,  hanging 
down  bv  his  side,  and  walked  down  on  the  ground,  and 
said,  Tome  back,  and  go  with  me  to  see  those  eggs.' 
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Frank  came  back  towards  him,  and  Mr.  Lunsford  slight- 
ly turned  to  go  in  the  direction  of  Frank's  house,  where 
the  eggs  were.  Frank  was  approaching  him,  and  as  he 
neared  him  he  in  an  angry  manner  leaped  towards  Mr. 
Lunsford  and  grabbed  at  the  gun.  As  he  did  so,  Mr. 
Lunsford  jumped  back,  and  said:  'Don't  touch  this 
gun ;  keep  your  hands  off  this  gun.'  Frank  grabbed  for 
the  gun  again,  and  caught  it  by  the  barrel;  Mr.  Luns- 
ford holding  it  by  the  stock.  As  he  grabbed  the  gun, 
Mr.  Lunsford  said:  Turn  this  gun  loose;  don't  try  to 
take  this  gun.'  As  Frank  grabbed  the  gun,  I  ran  back 
into  the  house,  and  heard  the  gun.  Seeing  Frank  grab 
the  gun,  hearing  Mr.  Lunsford  tell  him  to  turn  it  loose, 
and  hearing  the  report  of  the  gun  were  almost  simulta 
neous.  A  second  or  two  later,  from  the  front  door,  to 
which  I  had  run,  I  saw  Frank  walking  through  the  front 
yard,  with  blood  running  down  his  leg.  ♦  ♦  ♦  I  went  with 
Mr.  Lunsford  a.fter  the  shooting  to  where  Frank  Lewis 
was  sitting,  on  the  side  of  the  road,  just  outside  Mr. 
Lunsford's  front  gate.  The  said  Frank  said,  'Mr.  Will, 
I  didn't  think  you  were  going  to  shoot  me,'  to  which  the 
defendant  replied:  'I  did  not  intend  to  shoot  you. 
Prank;  you  made  me  by  jerking  the  gun.'  The  defend- 
ant appeared  very  much  distressed."  No  witness  for  the 
defendant  testified  to  seeing  the  parties  at  the  time  the 
shot  was  fired. 

On  cross-examination  of  one  of  the  witnesses  for  the 
state,  and  on  the  direct  examination  of  a  witness  for  the 
defendant,  his  counsel  asked  questions  whereby  he 
sought  to  elicit  proof  that  defendant,  "within  two  min- 
utes after  the  shooting,  ran  into  the  house  and  stated 
to  members  of  his  family  that  he  had  unintentionally 
shot  Frank  Lewis,  and  asked  them  for  God's  sake  to 
help  him  save  his  life" ;  also  of  defendant's  efforts,  af- 
ter he  had  been  in  the  house,  to  stop  the  flow  of  blood 
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from  the  wound  inflicted  on  the  deceased;  also  that  de- 
fendant, after  the  shooting,  "within  a  minute  or  two 
thereafter,''  ran  into  the  house,  and  said,  "I  have  shot 
Frank  I^wis;  he  did  it  grabbing  the  gun'';  also  that  the 
defendant,  immediately  after  the  shooting,  gave  orders 
to  send  for  a  doctor  to  attend  the  deceased;  and  also 
that  Mrs.  Knowlen,  when  she  saw  the  deceased  walk- 
ing through  the  front  yard  immediately  after  the  shoot- 
ing, exclaimed,  "Thank  God,  it  was  the  negro,  and  not 
Will."  Exceptions  were  duly  reserved  by  the  defend- 
ant to  the  action  of  the  court  in  sustaining  objei^tions 
interposed  to  the  questions  just  referred  to. 

It  is  insisted  in  the  argument  of  the  counsel  for  the 
appellant  that  the  court  was  in  error  in  excluding  proof 
of  the  above-mentioned  acts  and  declarations  subsequent 
to  the  shooting.  It  is  urged  that  those  acts  and  decla- 
rations constituted  part  of  the  res  gestae,  and  as  such 
could  properly  be  proved.  In  this  view  we  cannot  con- 
cur. Tender  the  rulings  in  this  state,  such  declarations 
or  acts,  so  separate  in  point  of  time  and  place  from  the 
main  transaction  which  is  the  subject  of  investigation, 
are  not  to  be  regarded  as  parts  of  that  transaction. — 
Pitts  V.  mate.  140  Ala.  70,  37  South.  101 ;  Nelson  v. 
State,  130  Ala.  83,  30  South.  728;  Harkncss  v.  State, 
129  Ala.  71,  30  South.  73;  Hill  v.  State  156  Ala.  3,  46 
South.  864.  Frequently  it  is  a  matter  of  difficulty  to 
determine  whether  acts  or  declarations  of  one  of  the 
parties  to  a  transaction,  not  strictly  coincident  with 
the  central  fact  of  the  occurrence,  are  so  related  to  it  as 
to  illustrate  or  explain  it  and  to  be  in  reality  parts  of 
the  one  transaction,  or  stand  apart  from  it  as  subse- 
quent events.  In  considering  whether  certain  declara- 
tions which  had  been  offered  in  evidence  were  to  be  re- 
garded in  the  one  light  or  the  other,  it  was  said,  in  the 
opinion  in  the  case  of  Nelson  v.  State,  supra:     "And 
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this  depends  upon  whether  the  circumstances  are  such 
as  that  it  may  with  reasonable  certainty  be  affirmed 
that  the  declarations  were  produced  by  and  instinctive 
upon  the  occurrence  to  which  they  relate,  rather  than  a 
retrospective  narration  of  them."  In  that  case  the  proof, 
which  was  held  to  be  admissible,  was  of  a  declaration  in 
regard  to  a  fatal  difficulty  made  by  one  of  the  parties  to 
it,  and  the  ground  upon  which  it  was  held  to  be  ad- 
missible was  that,  though  it  was  made  after  the  fatal 
shot  was  fired,  yet,  as  the  difficulty  was  to  be  regarded 
as  still  in  progress  at  the  time,  what  was  said  in  the 
course  of  it  should  be  considered  as  really  a  part  of  the 
transaction.     Not  so  in  the  case  at  bar. 

At  the  time  of  the  declarations  and  acts  here  sought 
to  be  proved,  the  shooting  in  question  was  a  thing  of 
the  past.  One  of  the  parties  had  gone  one  way;  the  oth- 
er another.  They  were  no  longer  in  the  presence  of 
each  other.  The  incident  was  closed.  The  court  could 
not  say  with  reasonable  certainty  that  the  declarations 
and  acts  sought  to  be  proved  were  the  unpremeditated 
results  of  what  had  happened  between  the  deceased  and 
the  defendant,  rather  than  the  results  of  a  subsequent 
design  on  the  part  of  the  defendant,  quickly  formed 
when  the  deceased  was  no  longer  in  his  presence,  to  give 
the  occurrence  an  aspect  favorable  to  himself  and  to 
minimize  as  far  as  possible  its  disasterous  consequences. 
The  question  of  the  admissibility  of  the  proposed  proof 
was  one  for  the  court.  It  could  not  be  put  in  error  be- 
cause of  its  action  in  excluding  it,  unless  this  court 
would  be  justified  in  affirming  that  it  appears  with  rea- 
sonable certainty  that  the  declarations  and  acts  sought 
to  be  proved  were  spontaneous  and  unpremeditated  ac- 
companiments of  the  main  facts  of  the  occurrence,  ex- 
planatory of  the  conduct  and  purposes  of  the  partici- 
pants, and  that,  for  lack  of  sufficient  time  to  afford  an 
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opportunity  for  thought  or  deliberation,  they  could  not 
be  attributed  to  subsequently  formed  motives  or  pur- 
poses. It  would  involve  a  failure  to  recognize  as  a  fact 
the  wonderful  alertness  of  the  human  mind,  under  the 
quickening  influence  of  exciting  incidents,  to  plan  and 
put  into  execution  means  of  self-defense,  whether 
against  physical  violence  or  an  actual  expected  incrim- 
inating charge  or  imputation,  to  say  that  one  who  had 
shot  another  could  not  within  a  much  shorter  period 
than  two  minutes  conceive,  on  withdrawing  from  the 
scene,  the  purpose  of  putting  the  affair  in  a  light  most 
favorable  to  himself,  and  also  be  prompted  by  a  hasty 
repentance  to  adopt  prompt  means  of  averting  a  possi- 
bly fatal  consequence  of  his  act. 

The  acts  and  declarations  of  the  defendant  subsequent 
to  the  shooting,  which  were  proposed  to  be  proved,  were 
properly  excluded,  because  it  could  not  with  reasonable 
certainty  be  affirmed  that  they  were  spontaneous,  un- 
premeditated, proximate  results  of  the  occurrence  of 
which  the  shooting  was  the  culminating  incident,  and 
that  they  could  not  have  been  attributable  to  motives 
or  impulses  on  the  part  of  the  defendant  afterwards 
coming  into  play.  Subsequent  acts  or  declarations  of 
a  participant  in  an  occurrence  are  not  lightly  to  be  de- 
clared integral  parts  of  it,  pertinent  on  an  inquiry  as 
to  its  real  nature  or  character,  as  shedding  light  upon 
the  influences  w^hicli  were  controlling  in  bringing  to 
pass  what  was  done,  where  they  may  as  well  be  traced 
to  an  origin,  in  whole  or  in  part,  in  thoughts  or  feel- 
ings arising  on  and  after  contemplation  of  or  reflection 
about  what  already  had  happened,  as  to  the  incentives 
to  which  the  conduct  of  such  participant  which  is  under 
consideration  may  be  attributable.  Declarations  the 
proof  of  which  should  be  excluded  under  the  rule  against 
hearsay  testimony  are  not  to  be  permitted  to  slip  in 
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under  a  false  guise  of  forming  a  constituent  part  of 
something  that  had  gone  before.  The  exclamation  of 
Mrs.  Knowlen,  sought  to  be  proved,  amounted  to  a  mere 
comment  by  an  outsider  on  the  occurrence  after  it  had 
happened,  and  could  not  possibly  shed  any  light  on  the 
past  acts  or  purposes  of  the  participants.  That  pro- 
posed proof  also  was  properly  excluded. 

We  are  unable  to  discover  any  evidence  in  this  record 
having  a  tendency  to  prove  that  the  shooting  was  a  vol- 
untary act  on  the  part  of  the  defendant  done  in  self- 
defense.    The  evidence  offered  by  the  state  was  to  the 
effect  that  the  shooting  was  under  circumstances  which 
wholly  precluded  any  claim  on  behalf  of  the  defendant 
that  it  was  done  in  self-defense.  The  tendency  of  the 
evidence  introduced  in  behalf  of  the  defendant  was  to 
prove  that  the  shooting  was  the  result  of  the  deceased 
grabbing  or  jerking  the  gun,  and  not  at  all  attribu- 
table to  a  purpose  or  intention  on  the  part  of  the  de- 
fendant to  shoot  the  deceased.  In  the  most  pointed  and 
unequivocal  manner,  the  defendant,  by  the  evidence  he 
introduced  and  also  by  his  offers  of  proof  which  the 
court  excluded,  made  plain  his  purpose  to  disclose  the 
occurrence  in  question  to  the  court  and  jury  under  such 
an  a«p<^t  as  to  exclurh*  an  inference  that  the  shooting 
was  in  any  sense  a  voluntarv  and  intentional  act  on  his 
part.  There  was  no  hint  in  the  evidence  of  a  claim  on 
the  part  of  the. defendant  that  the  fact  was  that  he  in- 
tentionally shot  the  deceased,  but  that  his  act  in  so  do- 
ing was  excusable,  because  it  was  really  or  apparently 
necessary  for  the  defense  of  himself.     Charges  dealing 
with  the  law  of  self-defense  may  properly  be  refused  as 
abstract  in  a  homicide  case  from  which  there  is  absent 
any  evidence  tending  to  prove  the  existence  of  a  state 
of  facts  upon  which  the  defendant  could  legally  base  a 
claim  that  the  killing  was  in  self-defense. — Thomas  v. 
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State,  150  Ala.  31,  43  South.  371 ;  Handy  v.  State,  121 
Ala.  13,  25  South.  1023;  Leims  v.  State,  96  Ala.  6;  11 
S>outh.  259,  38  Am.  St  Rep.  75;  Anderson  v.  State,  160 
Ala.  79,  49  South.  460.  The  law  of  self-defense  is  not 
applicable  in  a  case  of  a  killing  resulting  from  an  act 
which  was  accidental  and  unintentional  The  defendant 
made  the  issue  in  this  case  one  between  an  intentional 
killing,  under  circumstances  precluding  any  claim  of 
self  defense,  and  a  killing  resulting  from  a  shot  unin- 
tentionally fired  from  a  gun  in  his  hands.  Charges  1, 
2,  6,  13,  and  14,  refused  to  the  defendant,  were  instruc- 
tions as  to  the  law  of  self-defense.  They  were  not  ap- 
plicable to  any  phase  of  the  evidence,  and  the  court  is 
not  to  be  put  in  error  because  of  its  refusal  to  give 
them. 

The  propositions  asserted  in  charge  19,  refused  to  the 
defendant,  were  fully  covered  by  other  written  charges 
given  at  his  instance,  and  he  could  not  have  been  prej- 
udicKl  by  the  refusal  of  the  court  to  reiterate  in  slight- 
ly varying  phraseology  propositions  already  stated  to 
the  jury  in  writing. 

The  defendant's  written  charge  20  was  properly  refus- 
ed, IxK^ause  it  predicated  a  right  of  acquittal  upon  the 
facts  there  hypothesized.  The  charge  was  calculated 
improperly  to  confine  the  attention  of  the  jury  to  the 
exact  time  when  the  shooting  took  place.  If  the  jury 
found  from  the  evidence  that  it  was  preceded  by,  re- 
sulted from,  or  was  an  incident  of,  an  unlawful  act  of 
the  defendant  in  following  the  deceased  with  a  loaded 
gun,  they  would  have  been  justified  in  convicting  him 
of  an  oflfense  embraced  in  the  indictment,  though  they 
found  from  the  evidence  that  the  death  of  the  deceased 
was  unintentional,  or  accidental,  and  that  it  was  in  a 
measure  due  to  his  own  fault — Barnes  v.  State^  134  Ala, 
36,  32  South.  670;  Thompson  v.  State,  131  Ala,  18,  31 
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South.  725;  White  v,  State,  107  Ala.  132, 18  South.  226; 
Chajyinan  v.  State,  78  Ala.  463,  56  Am.  Rep.  42. 
Affirmed. 

DB  Graff£N£I£D^  J.,  Dot  sitting. 

Fuqua  v.  The  State. 

Murder. 

(Decided  June    30,    1911.      Rehearing    Denied    Nov.    23,    1911. 
56  So.  751.) 

1.  Evidence;  Former  Trial;  Preliminary  Evidence, — Where  It  was 
admitted  that  a  witness  who  testified  on  the  former  trial  was  out 
of  the  state,  it  was  not  error  to  admit  secondary  evidence  of  the 
testimony  of  the  witness  given  on  the  former  trial. 

2.  filomc.— Where  the  defendant  objected  to  the  proof  of  the  wit- 
ness's testimony  given  on  a  former  trial  by  reading  the  steno- 
graphic notes  of  her  testimony  which  had  never  been  transcribed, 
evidence  of  a  person  who  heard  the  witness  testify  on  the  former 
trial  as  to  the  substance  of  her  testimony  then  given  was  not  ob- 
jectionable as  not  being  the  best  evidence. 

3.  Same. — One  who  heard  a  witness  testify  on  a  former  trial  is 
competent  to  testify  as  to  his  recollection  of  the  testimony  so 
given. 

4.  Appeal  and  Error;  Right  to  Allege  Error. — Where  the  defend- 
ant objected  to  the  reading  of  the  untranscribed  stenographer's  noties 
of  the  testimony  of  the  witness,  given  on  a  former  trial,  he  cannot 
be  heard  thereafter  to  assert  that  the  substance  of  such  testimony 
given  by  a  witness  who  heard  the  witness  testify,  was  inadmissible 
because  the  stenographer's  notes  was  the  best  evidence. 

5.  Same;  Prejudice. — Where,  aside  from  the  defendant's  testi- 
mony, the  most  favorable  testimony  in  the  record  to  the  defendant 
was  that  given  by  F.  on  a  former  trial,  the  defendant  was  not  preju- 
diced by  the  court's  permitting  the  witness,  who  heard  the  witness 
testify  on  the  former  trial,  to  give  the  substance  of  such  testimony, 
upon  the  state's  being  unable  to  produce  such  witness. 

6.  Witness;  Examination. — Where  a  question  has  been  asked  and 
answered  it  is  not  error  to  decline  to  permit  a  repetition  of  the 
question. 

7.  Homicide;  Evidence;  Hostility. — In  a  prosecution  for  homi- 
cide it  is  competent  for  the  state  to  show  that  the  defendant  en- 
tertained hostile  feelings  towards  deceased,  and  for  this  purpose 
the  fact  of  a  recent  former  difficulty   between  them   and  recent 
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threats  made  by  the  defendant  against  the  deceased  may  be  shown* 
but  not  the  details  of  such  difficulty. 

8.  Same;  Prior  Difficulty. — Whether  defendant  meant  deceased  by 
his  statement  that  he  intended  to  kill  a  man,  being  under  the  evi- 
dence In  this  case,  a  question  for  the  Jury,  it  was  erroneous  to  per- 
mit a  witness  to  state  whether  after  a  prior  difficulty  he  had  heard 
defendant  say  anything  about  what  he  was  going  to  do  In  regard  to 
killing  a  man. 

9.  Same;  SufH<iiency  of  Evidence. — The  evidence  in  this  case  stat- 
ed and  held  sufficient  to  sustain  a  conviction  for  murder  in  the  sec- 
ond degree.  . 

Appeal  from  Lauderdale  Circuit  Court. 
Heard  before  Hon.  C.  P.  Almon. 
Hateras  Fuqiia  appeals  from  a  conviction  of  murder 
in  the  second  deofree.    AflBrmed. 

S.  W.  Frierson  and  Pattl  Hodges,  for  appellant.  No 
brief  came  to  the  Reporter. 

R.  O.  Brickeix.,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  court 
cannot  be  put  in  error  for  sustaining  objection  to  a  ques- 
tion which  had  already  been  asked  and  answered. — 
Evmis  V.  The  Htate,  109  Ala.  11;  ir.  U.  T.  Co,  r.  Merrill^ 
144  Ala.  (»18.  The  witness  was  shown  to  be  out  of  the 
state,  and  hence,  the  sulxstauce  of  her  testimony  could 
be  detaile<l  by  one  who  heard  it. — Burton  v.  The  Htaie. 
115  Ala.  1.  Having  objected  to  the  stenographer's  notes 
the  defendant  cannot  now  be  heard  to  complain  that 
they  were  the  liest  evidence  and  that,  therefore,  second- 
ary evidence  was  not  admissible.  This  was  a  matter  to 
be  shown  by  bill  of  exceptions  only. — Boiling  r.  The 
State,  78  Ala,  469;  Bigffs  v.  The  State,  77  Ala.  68.  Mo- 
tion for  new  trial  in  a  criminal  case  cannot  be  reviewed. 
— Sanders  /;.  The  State.  131  Ala.  1,  and  cases  cited. 

DB  GRAFFENRIEI),  J.— The  defendant  was  indict- 
(h1  for  murder  in  the  first  degree,  and  was  convicted  of 
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murder  in  the  second  degree  and  sentenced  to  the  peni- 
tentiary. 

It  appears  from  the  bill  of  exceptions  that  one  Rhoda 
Shoulders,  at  a  previous  trial  of  the  case,  had  testified 
as  a  witness  for  the  state.  This  witness  was  not  pres- 
ent during  the  trial  at  which  the  defendant  was  convict- 
ed, and  during  the  progress  of  the  trial  the  solicitor  ask- 
ed one  Owens,  while  on  the  stand,  if  he  knew  where  said 
BIhoda  was.  The  witness  replied  "that  he  did  not  know 
where  BIhoda  Shoulders  was ;  that  he  heard  she  was  out 
of  the  state;  that  he  did  not  know  for  certain;  that  he 
could  not  find  her."  The  solicitor  then  remarked  that 
"it  does  not  make  any  difference;  the  defendant  admits 
that  she  is  out  of  the  state" ;  to  which  one  of  the  defend- 
ant's attorneys  replied :  "We  admit  that  she  is  out  of 
the  state."  All  this  occurred  in  open  court  during  the 
progress  of  the  trial,  in  the  presence  of  the  court  and 
jury,  and  while  a  witness  in  the  case  was  being  exam- 
ined by  the  solicitor  in  behalf  of  the  state.  The  court 
therefore  committed  no  error  in  admitting  secondary 
evidence  of  the  testimony  of  the  witness  Rhoda  given  on 
the  former  trial. 

The  solicitor  thereupon  placed  uon  the  stand,  as  a 
witness  to  prove  the  said  testimony  of  said  Rhoda,  the 
official  court  stenographer,  who  testified  that  he  was 
present  at  the  trial  at  which  said  Rhoda  testified ;  that 
he  took  down  her  testimony  in  shorthand,  and  had  his 
stenographic  notes,  from  which  he  could  read  her  testi- 
mony, but  that  he  had  never  transcribed  her  testimony 
from  the  stenographic  notes,  and  had  no  transcript  of 
her  testimony.  Thereupon  the  defendant  objected  to 
the  reading  by  said  witness  of  the  testimony  of  said 
Bhoda  from  said  notes  as  evidence  in  the  case.  The 
court  overruled  the  objection,  and  stated  that  if  the 
€Ourfr  came  to  the  conclusion  that  such  witness  was 
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incompetent  it  would  exclude  his  evidence  from  the 
jury.  The  witness  then  proceeded  in  narrative  form 
to  read,  from  his  stenographic  notes,  the  evidence  of  said 
Rhoda.  Before  the  witness  had  concluded  said  reading, 
the  court  interrupted  the  witness,  and  had  said  witness 
to  stand  aside,  and  excluded  from  the  jury  all  of  the  evi- 
dence of  said  witness.  Thereupon  the  solicitor  intro- 
duced as  a  witness  one  Owens,  who  testified  that  he  was 
present  at  the  trial  in  which  said  Rhoda  testified,  and 
heard  her  testify.  The  solicitor  then  asked  the  witness 
to  state  his  recollection  of  Rhoda's  testimony.  The  de- 
fendant objected  to  this  question,  on  the  ground  that 
there  had  not  been  a  proper  predicate  laid  for  the  intro- 
duction of  the  testimony  of  said  Rhoda,  and  on  the  fur- 
ther ground  that  the  stenographic  notes  of  her  testimony 
is  the  highest  and  best  evidence  of  her  testimony.  The 
court  oveiTuled  the  objection  and  the  defendant  excep- 
ted. 

The  court  committed  no  error,  of  which  the  defend- 
ant had  the  right  to  complain,  in  excluding  from  the 
jury  the  evidence  of  the  stenographic  reporter.  That  evi- 
dence was  admitted  against  the  defendants  objection, 
and,  as  it  was  evidence  to  the  admission  of  which  the 
defendant  objected,  he  cannot  be  heard  afterwards  to 
complain  of  its  exclusion  from  the  jury.  It  is  also  man- 
ifest that  the  court  committed  no  error  in  admitting  ev- 
idence of  the  testimony  of  the  witness  Rhoda  on  the 
former  trial  by  a  witness  who  heard  her  testify.  By  an 
adniission  made  by  counsel  representing  the  defendant, 
made  in  open  court  during  the  trial,  the  witness  was 
shown  to  be  absent  from  the  state.  The  court,  on  ob- 
jection of  the  defendant,  had  excludded  the  evidence  of 
the  stenographer,  by  whom  the  state  proposed  to  have 
her  testimony  read  from  his  stenographic  notes.  The 
witness  Owens  was  certainly  competent  to  testify  to  his 
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recollection  of  her  testimony  on  the  previous  trial. — 
Burton  v.  State,  115  Ala,  1,  22  South.  585. 

Neither  did  the  court  commit  error  in  sustaining  the 
objection  of  the  state  to  the  question  propounded  by  the 
defendant  to  the  witness  Nance.  The  defendant  had  re- 
peatedly asked  this  witness  this  same  question,  and  the 
witness  had  repeatedly  answered  the  question.  As  the 
question  was  merely  a  repetition  of  a  question  which 
had  previously  been  asked  and  answered,  the  court  prop- 
erly sustained  the  solicitor's  objection  to  the  question 
when  last  asked. — Evans  v.  State,  109  Ala.  11, 19  South. 
535;  Western  Union  Tel.  Co.  v.  Merrill  144  Ala.  618, 
39  South.  121,  113  Am.  St.  Kep.  66. 

In  prosecutions  for  murder,  it  is  always  permissible 
for  the  state  to  prove  that  the  defendant  entertained 
feelings  of  hostility  toward  the  deceased,  and  for  this 
purx>ose  the  fact,  but  not  details,  of  recent  former  dif- 
ficulties between  defendant  and  deceased,  and  recent 
threats  made  by  defendant  against  deceased,  may  be 
shown.    In  the  present  case  the  state  proved  a  former 
difficulty  between  defendant  and  deceased,  and  asked 
the  witness  by  whom  the  difficulty  was  shown,  referring 
to  the  time  of  such  difficulty,  or  immediately  thereafter, 
the  following  question:     "After  the  difficulty,  did  you 
hear  Hateras  say  anything  about  what  he  was  going  to 
do  in  regard  to  killing  a  man?"    The  defendant  object- 
ed to  the  question  and  answer,  upon  the  ground  that 
the  question  was  not  limited  to  killing  Leonard  Fuqua. 
The  court  overruled  the  objection,  and  the  defendant 
excepted,  and  the  witness  replied  "that  the  defendant 
just  said  there  was  a  man  out  that  he  had  to  kill  if  he 
did  not  quit  bothering  him;  that  that  was  after  the 
*fuss'  with  the  dead  man,  and  there  was  no  one  present 
but  himself,  the  defendant,  and  the  deceased."    As  we 
understand  the  defendant,  he  objected  to  the  question 
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because  the  question  should  have  been  asked  specifically 
about  killing  the  deceased,  by  name,  and  not  in  regard 
to  killing  a  man  generally,  and  that  the  answer  was  not 
relevant  because  the  defendant  did  not  say  that  he  in- 
tended to  kill  deceased  (though  he  may  have  meant  de- 
ceased), but  said  that  he  intended  to  kill  a  man.  We 
do  not  agree  with  the  defendant  in  this  contention.  It 
was  for  the  jury  to  say,  taking  into  consideration  the 
time  when  and  the  place  where  the  defendant  made  the 
alleged  statement,  whetlier  or  not  the  deceased  was 
meant  when  the  defendant  said  he  intended  to  "kill  a 
man."  The  defendant  did  not  object  to  the  question, 
because  the  court  did  not  instruct  the  jury  that  they 
should  not  consider  it  as  testimony,  unless  the  word 
"man,"  as  used  in  the  alleged  threat,  meant  "the  de- 
ceased," but  because  the  question,  although  referable  to 
the  time  of  a  difficulty  between  deceased  and  defendant, 
and  referable  to  the  deceased,  did  not,  by  its  own  express 
terms,  limit  the  inquiry  to  deceased  by  naming  him  in 
the  question.  It  is  therefore  evident  that  the  court  com- 
mitted no  error  in  permitting  the  witness  to  answer  the 
question. 

The  evidence  in  this  case  tends  to  show  that  the  de- 
fendant and  deceased  were  first  cousins,  and  that  they 
slept  together  in  the  same  bed.  It  further  tends  to  show 
that  they  were  daily  companions,  and  that  they  were 
constantly  engaged  with  each  other  in  the  same  labor. 
On  the  day  of  the  homicide,  and  immediately  preceding 
it,  they  came  together  out  of  the  field  to  Rhoda  Should- 
ers, evidently  an  elderly  woman,  with  whom  they  evi- 
dently lived.  One  asked  her  for  a  chew  of  tobacco,  and 
the  other  for  some  snufl^  Shortly  afterwards  she  heard 
a  pistol  fire  in  -the  room  in  which  said  parties  slept, 
and  she  then  saw  defendant  sitting  in  a  window,  and 
the  deceased  near  him,  falling  to  the  floors  and  she  ran 
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and  knew  nothing  more.  The  defendant,  claims  that 
the  killing  was  accidental ;  the  state  claims  that  it  was 
intentionally  done.  There  was  evidence  tending  to  up- 
hold both  theories.  The  jury  has  determined  the  issues 
of  fact  in  favor  of  the  state.  The  court  committed  no 
error  of  law  on  the  defendant's  trial,  and  we  have  no 
authority  to  review  or  disturb  the  findings  of  a  jury 
on  controverted  issues  of  fact. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

On  Application  for  Rehearing. 

In  view  of  the  fact  that  there  seems  to  be  a  misappre- 
hension among  counsel  as  to  the  manner  in  which  the 
motion  to  establish  the  bill  of  exceptions  came  before 
this  court,  we  deem  it  proper  to  state  the  following: 
The  contention  of  appellant  is  that  he  should  be  allow- 
ed to  show  that  the  bill  of  exceptions,  without  his  con- 
sent, was  changed  by  the  presiding  judge  after  he  had 
delivered  it  to  him  for  his  signature,  so  as  to  make  the 
bill  of  exceptions  show  that  there  was  evidence,  intro- 
duced on  the  trial  of  the  case,  tending  to  show  that  one 
Rhoda  Shoulders  was  absent  from  the  state  at  the  time 
of  the  trial,  when  in  fact  there  was  no  evidence  offered 
at  the  trial  tending  to  show  her  absence  from  the  state 
at  that  time.  Rhoda  Shoulders  had  been  examined  on 
a  previous  trial  of  the  case,  and,  on  the  trial  which  re- 
sulted in  the  conviction  of  the  defendant  the  court  per- 
mitted secondary  evidence  to  go  before  the  jury  as  to 
her  testimony  on  the  previous  trial,  and  appellant  in- 
sists that  this  was  error,  because  of  the  absence  of  proof 
that  she  was  absent  from  the  state,  and  that  the  bill  of 
exceptions  was  altered  by  the  presiding  judge  before  .he 
signed  it  to  meet  this  fatal  objection. 


Digitized  by 


Google 


64  COURT  OF  APPEALS  l^^*- 

[Fuqua  y.  The  State.] 

In  our  opinioD,  the  most  favorable  testimony  in  the 
record  for  the  defendant,  except  his  own,  was  that  of 
Bhoda  Shoulders.  Her  testimony  tended  to  show^  that 
there  was  no  quarrel  between  the  parties  at  the  time  of 
the  homicide,  that  they  were  first  eous^ins,  roomed  to- 
gether, worked  the  same  field  together,  and  slept  to- 
gether In  the  same  bed.  In  other  words,  her  testimony 
tended  strongly  to  establish  the  theory  that  the  defend- 
ant accidentally  killed  the  deceased,  and  that  he  was 
not  guilty  of  murder.  It  was  out  of  respect  to  her  tes- 
timony that  the  court  concluded  its  opinion  in  this  case 
as  follows : 

"The  evidence  in  this  case  tends  to  show  that  the  de- 
fendant and  deceased  were  first  cousins,  and  that  they 
slept  together  in  the  same  bed.  It  further  tends  to 
show  that  they  were  daily  companions,  and  that  they 
were  constantly  engaged  with  each  other  in  the  same  la- 
bor. On  the  day  of  the  homicide,  and  immediately  pre- 
ceding it,  they  came  together  out  of  the  field  to  Rhoda 
Shoulders,  evidently  an  elderly  woman,  with  whom  they 
evidently  lived.  One  asked  for  a  chew  of  tobacco,  and 
the  other  for  some  snuff.  Shortly  afterwards  she  heard 
a  pistol  fire  in  the  room  in  which  said  parties  slept,  and 
she  then  saw  defendant  sitting  in  a  window,  and  the 
deceased  near  him,  falling  to  the  floor,  and  she  ran  and 
knew  nothing  more.  The  defendant  claims  that  the 
killing  was  accidental;  the  state  claims  that  it  was  in- 
tentionally done.  There  was  evidence  tending  to  up 
hold  both  theories.  The  jury  determined  the  issues  ot 
fact  in  favor  of  the  state.  The  court  committed  no  er- 
ror of  law  on  the  defendant's  trial,  and  we  have  no  au- 
thority to  review  or  disturb  the  finding  of  a  jury  on  con- 
troverted issues  of  fact." 

We  feel  that,  under  all  the  circumstances,  we  would 
be  performing  a  useless  ceremony  to  recall  the  certifi- 
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cate  in  this  case,  allow  the  establishment  of  the  bill  of 
exceptions,  freed  from  the  alleged  changes,  and  then  af- 
firm the  ease  upon  the  proposition  that  the  testimony  of 
Rhoda  Shoulders,  intelligently  considered,  tended  to 
show  an  accidental,  and  not  an  intentional,  killing,  and 
that,  under  all  the  circumstances,  the  introduction  of 
her  testimony  was  not  injurious  to  the  defendant  on  his 
trial,  and  therefore  that  the  case  could  not  be  reversed 
on  that  account. 

The  application  for  a  rehearing  is  overruled. 

Application  overruled. 


Jackson  v.  The  State. 

Murder. 
(Decided  June  13,  1911.    56  So.  96.) 

1.  Charge  of  Court;  Construction. — In  construing  the  oral  charge 
the  portions  excepted  to  must  be  taken  in  connection  with  the 
whole  charge  and  with  the  evidence,  and  if  it  correctly  states  the 
law  as  a  whole,  the  fact  that  some  isolated  portions  thereof  may 
be  incorrect,  is  not  grounds  for  a  reversal. 

2.  Homicide;  Self  Defense;  Abandonment  of  Conflict. — If  one  who 
incites  a  difficulty,  or  is  at  fault  in  bringing  it  on,  in  good  faith 
abandons  the  difficulty  and  clearly  announces  and  shows  his  desire 
for  peace,  and  is  afterwards  pursued  or  attacked,  he  may  defend 
himself,  and  invoke  the  doctrine  of  self  defense;  but,  in  order  to 
do  this,  he  must  clearly  manifest  a  desire  for  peace  and  retirement 
from  the  conflict,  and  that  his  purpose  has  ceased  to  be  hostile,  for 
If  the  acts  are  not  In  good  faith  but  merely  colorable,  the  right  of 
«elf  defense  is  not  restored. 

3.  Same;  Evidence. — The  evidence  in  this  case  stated  and  exam- 
ined and  held  insufficient  to  show  that  the  defendant  retired  from 
the  difficulty  with  the  declaration  for  peace,  but  rather  that  he  re- 
tired with  a  hostile  purpose  of  arming  himself  for  further  con- 
flict 

AppBAii  from  Montgomery  City  Court. 
Heard  before  Hon.  Armstead  Brown. 
From  a  conviction  of  murder  in  the  second  degree 
Dave  Jackson  appeals.    Affirmed. 
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W.  E.  Andrews,  fop  appellant.  Under  the  circum- 
stances in  this  case  the  right  of  self-defense  revived. — 
Parker  v.  The  State,  88  Ala.  4;  Story's  Case,  71  Ala. 
330.  Under  these  authorities,  it  is  apparent  that  the 
court  erred  in  its  oral  charge  to  the  jury,  and  that  the 
question  of  the  good  faith  of  the  defendant  should  have 
been  submitted  to  the  jury. 

R.  C.  Brickbll^  Attorney  General,  for  the  State. 

PELHAM,  J. — The  defendant  was  tried  on  an  indict- 
ment charging  murder,  and  was  convicted  of  murder  in 
the  second  degree.  On  the  trial  defendant  reserved  sev- 
eral exceptions  to  the  oral  charge  of  the  court,  which 
are  set  out  in  the  record.  The  first  exception  is  in  the 
following  language:  "We  desire  to  reserve  an  excep- 
tion to  that  portion  of  your  honor's  charge  where  you 
stated,  if  the  defendant  went  oflf  and  got  that  pistol  for 
the  purpose  of  coming  back  and  renewing,  then  he  can- 
not invoke  the  doctrine  of  self-defense.  The  stenogra- 
pher has  it  exactly  as  you  said — if  he  got  the  pistol  and 
came  back  for  the  purpose  of  renewing  the  difficulty. 
And  did  renew  it — your  honor  left  that  part  out."  The 
court  then  chai'ged  the  jury  as  follows:  "And  did  re- 
new it,  then  he  cannot  invoke  the  doctrine  of  self-de- 
fense. Or  if  he  came  back  for  the  purpose  of  renewing 
it,  with  the  intention  in  his  mind  to  kill  the  deceased, 
then,  although  the  deceased  may  have  made  the  assault 
upon  him  and  become  the  aggressor  when  he  came  back 
there,  yet  if  the  defendant  did  form  the  design  to  take 
the  life  of  the  deceased  he  cannot  invoke  the  doctrine  of 
self-defense."  The  defendant  thereupon  excepted  to 
that  portion,  and  the  court  further  charged  the  jury: 
"I  believe  I  took  that  last  point  wrong;  I  left  out  one 
word.    This  is  the  idea  I  want  to  impress  upon  you :  The 
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question  in  this  case,  one  of  the  questions  for  you  to  de- 
termine, is  whether  or  not  this  defendant  provoked  this 
difficulty  for  the  purpose,  when  he  came  back  there,  for 
the  purpose  of  shooting  this  man.  Now  if  he  came  back 
with  that  purpose,  got  that  pistol  for  that  purpose,  then 
came  back  and  provoked  the  trouble,  altogether  this  man 
may  have  assaulted  him  with  a  paling  as  he  testified, 
still  he  should  not  invoke  self-defense,  after  coming 
back  with  the  pistol."  The  defendant  then  excepted  to 
*the  latter  part  of  your  honor's  charge,"  and  further 
said,  upon  being  asked  what  he  had  to  say :  "We  desire 
to  reserve  an  exception  to  that  portion  of  your  honor's 
charge  where  you  stated,  if  that  defendant  went  off  and 
got  that  pistol  for  the  purpose  of  coming  back  and  re- 
newing, then  he  cannot  invoke  the  doctrine  of  self-de- 
fense. The  stenc^rapher  has  it  exactly  as  you  said  it — 
if  he  got  the  pistol  and  came  back  for  the  purpose  of 
renewing  the  difficulty.  And  did  renew  it — your  honor 
left  that  part  out."  The  court  thereupon,  as  shown  by 
the  record,  further  charged  the  jury,  "And  did  renew 
it,  then  he  cannot  invoke  the  doctrine  of  self-defensu 
Or  if  he  came  back  for  the  purpose  of  renewing  it,  with 
the  intention  in  his  mind  to  kill  this  deceased,  then,  al- 
though the  deceased  may  have  made  the  assault  upon 
him  and  became  the  agressor  when  he  came  back  there, 
yet  if  the  defendant  did  form  the  design  to  take  the  life 
of  the  deceased  he  cannot  invoke  the  doctrine  of  self- 
defense."  The  record  then  contains  the  statement:  "To 
which  action  of  the  court  the  defendant  then  and  there 
duly  and  l^ally  excepted,"  whereupon  the  jury  was  re- 
called and  the  court  still  further  charged  them  as  fol- 
lows :  "I  believe  I  took  that  last  point  wrong;  I  left  out 
one  word.  This  is  the  idea  I  want  to  impress  upon  you : 
The  question  in  this  case,  one  of  the  questions  for  you 
to  determine,  is  whether  or  not  this  defendant  provok- 
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ed  this  difficulty  for  the  purpose,  when  he  came  back 
there,  for  the  purpose  of  shooting  this  man.  Now  if  he 
came  back  with  that  purpose,  got  that  pistol  with  that 
purpose,  then  came  back  and  provoked  the  trouble,  al- 
though this  man  may  have  assaulted  him  with  a  paling 
as  he  testified,  still  he  could  not  invoke  self-defense, 
after  coming  back  with  that  pistol."  Some  of  the  charges 
and  exceptions  seem  to  be  repetitions;  we  have  set  them 
out  just  as  they  appear  in  the  transcript  before  us.  Af- 
ter the  last  charge  of  the  court,  the  record  contains  the 
following  statement:  "To  which  part  of  the  court's 
charge  the  defendant  then  and  there  duly  and  legally 
excepted." 

The  entire  oral  charge  of  the  court  is  set  out  and 
must  be  looked  to  and  construed,  together  with  the  -poT- 
tions  excepted  to,  and  in  connection  with  the  evidence, 
and,  if  the  charge  considered  as  a  whole  correctly  states 
the  rules  of  law  applicable  to  the  evidence  in  the  case, 
it  will  not  be  deemed  reversible  error  if  some  of  the  por- 
tions considered  as  standing  alone  are  incorrect. — Mc- 
Neill V.  State,  102  Ala,  121,  15  South.  352,  48  Am.  St 
Rep.  17;  Williams  v.  State,  83  Ala.  68,  3  South.  743; 
Gibson  v.  State,  89  Ala.  121,  8  South.  98,  18  Am.  St. 
Rep.  96;  C.  of  G.  /??/.  v.  Thvyeatt,  151  Ala.  388,  44  South. 
380;  So.  Ry.  Co.  v^Weatherlouo,  164  Ala.  151,  51  South. 
381 ;  Birmingham  So.  Ry.  Co.  v.  Joe  Craig,  1  O.  of  App. 
329,  55  South.  950. 

Defendant's  objection  goes  to  that  part  of  the  court's 
oral  charge  giving  the  rules  of  the  law  of  self-defense 
as  applicable  to  one  who,  although  not  without  fault  in 
bringing  on  the  difficulty,  abandons  it  in  good  faith, 
and  after  withdrawing  from  the  combat  is  attacked; 
his  right  to  defend  himself  under  such  circumstances 
being  revived.  There  is  a  well-recognized  exception  to 
the  general  rule  that  an  aggressor,  one  who  provokes  or 
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incites  a  difficulty,  or  is  at  fault  in  bringing  it  on,  can- 
not excuse  or  justify  himself  in  taking  life;  but  when 
such  a  one  in  good  faith  abandons  the  difficulty  and 
clearly  announces  or  shows  his  desire  for  peace,  and  is 
afterwards  pursued  or  attacked,  his  right  to  defend  him- 
self is  reyived.  To  come  within  this  exception,  the  acts 
and  conduct  of  the  party  must  clearly  manifest  his  de- 
sire for  peace  and  his  retirement  from  the  conflict,  and 
that  his  purpose  has  ceased  to  be  hostile,  to  restore  him 
to  the  right  of  justifiable  or  excusable  homicide  under 
the  doctrine  of  self-defense.  Unless  the  withdrawal  is 
bona  fide  and  real,  it  avails  him  nothing,  and  where  it 
is  for  the  purpose  of  gaining  some  new  advantage,  or  is 
merely  colorable,  the  right  of  self-defense  is  not  re- 
stored. 

In  this  case  the  oral  charge  of  the  court  taken  as  a 
whole  was  more  favorable  to  the  defendant  than  the  law 
justifies.  It  left  to  the  jury,  when  so  construed,  to  de- 
termine the  good  faith  of  the  defendant  in  withdrawing 
from  the  difficulty,  and  also  to  determine  whether  or  not 
he  was  at  fault  in  renewing  it,  when  the  evidence  taken 
as  a  whole  leads  to  the  legal  conclusion  that  he  did 
not  in  good  faith  abandon  the  difficulty,  and  certainly 
the  evidence,  which  is  without  conflict,  of  his  returning 
to  the  place  of  difficulty,  with  ill-feeling  existing  and 
the  difficulty  in  progress,  and  openly  armed  with  a  pis- 
tol, could  not  well  be  taken  as  a  clear  manifestation  of 
a  desire  for  peace  on  the  part  of  one  whose  purpose  has 
ceased  to  be  hostile.  The  declaration  made  by  the  de- 
fendant when  he  left  the  place  of  the  difficulty  to  get 
the  pistol,  according  to  the  state's  testimony,  "Wait  a 

minute  until  I  come  back,  and  I  will  fix  all  you ^^ 

(using  a  very  strong  and  vile  epithet),  evinced,  not  a 
purpose  to  withdraw  and  have  peace,  but  to  withdraw 
for  the  purpose  of  arming  himself  to  renew  the  diffl- 
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culty  with  the  better  advantage  of  being  armed  with 
a  deadly  weapon.  The  defendant,  who  testified  as  a 
witness  in  his  own  behalf,  did  not  deny  making  this 
threat  upon  temporarily  leaving  the  place  of  difficulty, 
nor  did  any  of  the  defendant's  witnesses.  The  evidence 
without  conflict  shows  the  defendant  did  return  with 
a  pistol  to  the  scene  of  the  encounter  in  a  very  short 
space  of  time,  and  the  difficulty  was  renewed  and  the 
fatal  rencounter  occurred.  Under  such  circumstances  it 
makes  no  difference  that  the  first  demonstration  or  overt 
act  may  or  may  not  have  come  from  the  deceased  upon 
the  return  of  the  defendant  to  the  scene  of  the  diffi- 
culty. There  had  been  nothing  to  indicate  the  defend- 
ant's bona  fide  purpose  to  withdraw  and  retire  from  the 
difficulty  that  would  restore  to  him  the  right  to  take 
the  life  of  another  in  self-defense.  Nor  could  defend- 
ant in  this  case  invoke  the  doctrine  of  self-defense  un- 
der the  rule  laid  down  in  Stallicorth^s  Case,  146  Ala.  8, 
41  South.  184,  where  it  was  held :  "A  slayer  of  a  hu- 
man being  must  not  be  unmindful  of  his  words  or  acts 
on  the  occasion  of  the  homicide,  which  are  likely  to  pro- 
duce the  deadly  combat.  And  if  by  his  acts,  words,  or 
conduct  he  shows  a  willingness  to  enter  the  conflict,  or 
if  by  his  words  or  acts  he  invites  it,  he  must  be  held  to 
have  produced  the  necessity  for  slaying  his  adversary, 
and  cannot  invoke  the  doctrine  of  self-defense." 

The  evidence  in  the  record  before  us  not  only  fails 
to  show  a  bona  fide  purpose  on  the  part  of  the  defend- 
ant of  retiring  from  the  difficulty  with  a  clear  announce- 
ment for  peace,  but  the  contrary  is  clearly  shown  and 
there  was  no  error  in  the  court's  oral  charge  of  which 
the  defendant  can  complain.  See  Crawford  v.  State, 
112  Ala.  1,  21  South.  214;  Parker  v.  State,  88  Ala.  4,  7 
South.  98;  Bostic  v.  State,  117  Ala.  25,  23  South.  677. 

Affirmed. 
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Eubanks  t\  The  State. 

Murder, 
{Decided  June  15,  1911.     56  So.  88.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence. — Evidence  that 
a  note  was  brought  to  the  witness  on  the  day  before  the  killing 
which  was  in  the  handwriting  of  a  woman  to  whom  defendant  and 
deceased  had  been  paying  attention,  was  not  prejudicial  to  the  ac- 
cused, where  It  appeared  that  the  note  was  written  for  another 
woman  to  the  witness,  and  that  it  did  not  concern  or  mention  the 
accused  or  the  deceased. 

2.  Charge  of  Court;  Comment  on  Facts. — ^Where  It  Is  admitted 
that  accused  killed  decedent  with  a  pistol,  it  was  not  improper  to 
charge  that  it  appeared  from  the  evidence  that  accused  must  set  up 
something  by  way  of  Justification,  if  he  would  show  himself  guilt- 
less. 

3.  Same;  Stating  Issues. — Where  the  tendencies  of  the  evidence 
are  not  misstated  and  those  favorable  as  well  as  those  unfavorable 
are  properly  stated,  a  court  will  not  be  put  m  error  for  pointing 
out  facts  which  are  at  issue. 

4.  Homicide;  Instructions;  Self  Defense. — A  charge  asserting  that 
where  the  defense  was  self  defense  the  state  must  prove  beyond  a 
reasonable  doubt  that  accused  was  the  aggressor,  and  provoked  the 
difficulty  in  order  to  deprive  him  of  his  plea  of  self  defense,  was 
properly  refused  since  it  ignored  accased  freedom  from  fault  in 
provoking  the  difficulty,  for  If  the  defendant  provoked  the  difficulty 
he  could  not  claim  self  defense,  although  the  decedent  was  the 
aggressor  in  the  resulting  fight  and  was  also  In  fault  in  provok- 
ing it 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hod.  W.  W.  Pearson. 

Theophilus  Eubanks  was  convicted  of  first  degree 
manslaughter,  and  he  appeals.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
court.  The  following  charge  was  refused  the  defend- 
ant: 'The  court  charges  the  jury  that,  in  eases  of  this 
kind  when  the  defense  is  self-defense,  the  burden  is  on 
the  state  to  prove  to  you  beyond  a  reasonable  doub ,  that 
the  defendant  was  the  aggressor  and  provoked  tk<  dif- 
ficulty, before  he  can  be  deprived  of  his  plea  of  s^if-de- 
fense/' 


Digitized  by 


Google 


62  COURT  OP  APPEALS  IVoi. 

[EtttMtnkB  y.  The  State.] 

L.  A.  Sander^n^  and  J.  Monroe  Holley,  for  appel- 
lant. Charge  1  should  have  been  given  as  well  as  charge 
6. — Hinson^s  Case,  112  Ala.  41.  In  its  oral  charge  the 
court  committed  error  in  asserting  that  the  defendant 
must  set  up  something  by  way  of  justification  if  he  was 
to  show  that  he  was  not  guilty. — Oibson  v.  The  State,  89 
Ala.  127;  Compton  v.  The  State,  20  So.  119;  Nauffher 
V.  The  State,  17  So.  24.  The  court  also  erred  in  direct- 
ing the  jury's  attention  to  certain  issues  of  fact — Tit- 
toell  V.  The  State,  70  AJa,  33;  Havres  v.  The  State,  88 
Ala.  40.  The  court  erred  in  admitting  the  fact  that  a 
certain  note  was  handed  the  witness. — Carr  v.  The  State, 
100  Ala.  4. 

R.  C.  Brickbll,  Attorney  General,  and  T.  H.  Sbay, 
Assistant  Attorney  General,  for  the  State.  Counsel  in- 
sist that  there  was  no  error  committed  in  the  admissions 
of  evidence,  but  cite  no  authority.  They  insist  that 
there  is  no  error  in  the  court's  oral  charge,  and  cite 
Gibson  v.  The  State^  89  Ala.  127.  They  insist  that  the 
court  properly  refused  the  requested  written  charges, 
and  cite  Robinson  v.  The  State,  155  Ala,  67;  Morris  v. 
The  State,  146  Ala.  66. 

WALKER,  P.  J. — It  was  not  controverted,  in  the 
trial  of  this  case,  that  the  appellant  killed  Jesse  Ryan 
by  shooting  him  with  a  pistol  on  the  premises  of  Pete 
Montgomery,  also  known  as  Pete  Dorsey,  where  the  de- 
ceased was  living  at  the  time.  There  was  evidence  tend- 
ing to  show  that  the  deceased  was  interested  in  Cozy 
Dorsey,  a  daughter  of  Pete  Dorsey,  who  lived  at  the 
same  house,  and  who  testified  that  she  and  the  deceased 
were  "mighty  good  friends,"  and  that  she  was  cooking 
for  him ;  that  the  defendant  had  recently  begun  to  pay 
attentions  to  the  same  woman,  and  that  one  result  of 
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this  situation  was  the  existence  of  a  feeling  of  jealousy 
or  ill  will  between  the  two  men.  The  killing  occurred 
in  the  course  of  a  fight  between  them  on  the  occasion  of 
a  visit  of  the  defendant  at  the  house  mentioned.  The 
defendant  came  there  armed  with  a  pistol  from  which 
he  fired  the  fatal  shot.  While  the  defendant  was  at  that 
place  in  the  company  of  the  woman  mentioned,  the  de- 
ceased left  the  house,  but  a  short  time  afterwards  came 
back,  carrying  a  large  stick  and  also  having  a  pistol 
on  his  person.  Soon  after  his  return  to  the  house  the 
fight  between  the  two  men  started,  the  evidence  tending 
to  show  that  the  deceased  struck  the  first  blow. 

In  the  course  of  the  examination  of  Plush  Martin,  a 
witness  for  the  state,  who  seems  to  have  been  a  friend 
of  the  defendant,  the  two  having  visited  Pete  Dorsey's 
house  together  the  night  before  the  killing,  he  testified, 
without  objection  on  the  part  of  the  defendant,  that  a 
note  was  brought  to  him  on  the  day  before  the  killing 
which,  there  was  evidence  tending  to  show,  was  writ- 
ten by  Cofcy  Dorsey.  The  bill  of  exceptions  does  not 
show  that  the  defendant  excepted  to  any  action  of  the 
court  in  admitting  testimony  in  reference  to  that  note, 
which  the  court  allowed  to  remain  before  the  jury  for 
their  consideration.  Besides,  it  was  subsequently  prov- 
ed without  contradiction  that  the  note  inquired  about, 
though  written  by  Oozy  Dorsey,  was  the  note  of  anoth- 
er woman  to  the  witness  Plush  Martin,  and  that  there 
was  nothing  in  it  about  the  defendant  or  the  deceased 
— their  names  not  being  mentioned.  If  afflrmatively  ap- 
pears that  the  reference  in  the  testimony  to  that  circum- 
stance could  not  have  prejudiced  the  defendant,  and 
would  not  have  constituted  a  ground  of  reversal  if  the 
overruling  of  the  objections  made  had  been  followed  by 
appropriate  exceptions. — Fooler  v.  Slate ^  155  Ala.  21, 
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45  South.  913;  Hill  v.  State,  146  Ala.  51,  41  South.  621; 
Code  1907,  §  6264. 

It  being  an  admitted  fact  In  the  case,  as  stated  in  sub- 
stance by  the  court  in  the  course  of  its  oral  charge,  that 
the  defendant  killed  the  deceased  by  shooting  him  with 
a  pistol,  there  was  no  impropriety  in  the  statement  sub- 
sequently made  in  such  charge  that  "it  appears  from 
the  evidence  in  the  case  that  the  defendant  here  must 
set  up  something  by  way  of  justification  if  he  would 
show  that  he  is  guiltless." — Oibson  v.  State.  89  Ala.  121, 
S  South.  98,  18  Am,  St.  Rep.  96.  It  is  not  true,  as  con- 
tended by  the  counsel  for  the  defendant,  that  it  was  a 
necessary  inference  from  the  evidence  offered  against  the 
defendant  to  prove  the  homicide  that  he  was  under  a 
pressing  necessity  to  fire  in  self-defense.  On  the  con- 
trary, the  evidence  afforded  grounds  for  the  inference 
that  the  defendant  was  not  free  from  fault  in  provoking 
or  bringing  on  the  difficully;  that  he  made  no  attempt 
to  retreat  or  to  avoid  the  difficulty;  and  that  there  was 
an  absence  of  necessity  for  him  to  kill  the  deceased  in 
order  to  defend  himself. 

The  objection  to  the  part  of  the  oral  charge  in  which 
the  court  undertook  to  state  the  theory  of  the  prosecu- 
tion as  to  the  tendencies  of  the  evidence  is  untenable. 
The  court  did  not  there  misstate  the  tendencies  of  the 
evidence.  The  tendencies  of  the  evidence  favorable  to 
the  defense  were  in  like  manner  stated  in  the  charge. 

There  was  no  impropriety  in  thus  pointing  out  to  the 
jury  the  facts  in  issue. — Haloes  v.  State,  88  Ala.  37,  7 
South.  302. 

It  follows  from  what  already  has  been  said  as  to  the 
tendencies  of  the  evidence  in  the  case  that  there  was  no 
error  in  the  refusal  to  give  the  general  affirmative  charge 
requested  by  the  defendant 
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Charge  6  requested  by  the  defendant  was  properly  re- 
fused. It  ignored  the  inquiry  as  to  the  defendant's  free- 
dom from  fault  in  provoking  or  bringing  on  the  diffi- 
culty. If  he  was  so  at  fault,  he  was  not  entitled  to  claim 
self-defense,  though  the  deceased  was  the  aggressor  in 
the  fight  which  resulted  fatally  to  him,  and  also  in  fault 
in  provoking  that  difficulty.  The  charge  may  be  subject 
to  other  criticism. 

Affirmed. 


Flowers  v.  The  State. 

Murd€7\ 
(Decided  June  30,  1911.     56  So.  98.) 

1.  Homicide;  Indictment. — The  use  of  the  words,  "malice  of  fore- 
thought*' instead  of  the  words,  '*malice  aforethought"  does  not  im- 
pair the  validity  of  the  indictment  as  charging  murder  in  the  first 
degree,  since  the  words  used  convey  the  plain  meaning  of  those  in 
the  statute.     (Section  7136,  Code  1907.) 

2.  Same;  Instructions;  Homicide  in  Making  Arrest. — The  rights 
of  a  private  citizen  are  not  the  same  as  those  of  an  officer,  the 
rights  of  the  citizen  being  defined  by  section  6273,  and  that  of  the 
officer  by  section  6269.  C^ode  1907.  Hence,  an  instruction  that  the 
rights  were  the  same  was  properly  refused  where  a  defendant  sought 
to  justify  a  homicide  on  the  grounds  that  it  was  committed  while 
he  was  making  an  arrest  for  a  felony. 

3.  Same. — A  charge  asserting  that  life  might  be  taken,  if  neces- 
sary to  arrest  a  felon  after  he  had  committed  a  felony,  was  prop- 
erly refused  for  a  failure  to  hypothesize  the  fact  constituting  the 
necessity,  the  good  faith  of  the  defendant  being  In  dispute. 

4.  Same. — A  charge  asserting  that  if  the  defendant,  a  private 
citizen,  had  probable  cause  for  believing  and  did  believe  that  a 
felony  had  been  committed,  he  had  the  right  to  make  an  arrest,  was 
properly  refused  since  the  statute  authorizing  an  arrest  by  a  pri- 
vate citizen  only  gives  such  person  that  authority  where  the  felony 
has  been  actually  committed.     (Section  6273,  Code  1907.) 

5.  Same. — A  charge  asserting  that  if  defendant's  wife  told  him 
on  the  morning  of  the  killing  that  the  decedent  had  committed  a 
felony  on  that  morning,  and  that  defendant  had  reason  to  believe  It. 
then  defendant  had  a  right  to  follow  decedent,  arrest  him  without 
a  warrant,  and  take  him  before  a  magistrate,  and  if  decedent  re- 
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sisted  him,  after  being  informed  of  the  trespass,  and  assaulted  de- 
fendant, he  had  a  right  to  kill,  if  necessary  to  protect  his  person, 
was  properly  refused,  as  the  mere  fact  of  resistance  and  assault 
would  not  alone  give  the  defendant  the  right  to  kill. 

6.  Jury;  Special  Venire;  Service  of  Copy:  Waiver. — Where  the 
defendant  In  writing  waives  the  right  to  a  special  venire  under  the- 
provisions  of  section .  7204,  Code  MK)7,  he  thereby  dispensed  with 
all  the  requirements  as  to  service  of  copy  on  the  defendant  and  of 
having  the  case  set  for  trial  under  section  7262,  Code  1907. 

7.  Appeal  and  Error;  Review;  Scope  of  Record. — Where  the  rec- 
ord contains  the  statement  that  the  portions  of  the  oral  charge  ex- 
cepted to  are  but  parts  of  the  general  charge  on  the  different  prop- 
ositions of  law  therein  mentioned,  the  court  having  Instructed  the- 
jur>'  miore  fully  on  such  proposition,  exceptions  to  such  parts  of  the 
oral  charge  will  not  be  reviewed,  as  It  will  be  presumed  that  the  ad- 
ditional instructions  corrected  any  Inaccuracy  contained  in  the  ex- 
cerpts. 

8.  Charge  of  Court;  FUglii. — A  charge  asserting  that  it  is  not 
every  flight  of  the  defendant  who  has  committed  a  homicide  that 
is  evidence  of  his  guilt,  but  flight  is  only  evidence  of  his  guilt  when 
such  flight  is  the  result  of  consciousness  of  guilt,  and  if  the  flight 
was  occasioned  by  fear  produced  by  the  killing  of  decedent,  without 
regard  to  \yhether  the  killing  was  justifiable,  it  cannot  be  said  that 
flight  under  these  circumstances  is  evidence  of  guilt,  was  properly 
refused. 

9.  Same;  ,Applicahility  to  Evidence. — A  charge  asserting  that  the 
flight  of  a  defendant  may  or  may  not  be  a  circumstance  tending^ 
to  prove  guilt,  depending  upon  the  motive  which  prompted  iC 
whether  a  consciousness  of  guilt  and  a  pending  apprehension  of  be- 
ing brought  to  justice  caused  the  flight,  or  whether  It  was  caused 
from  some  other  motive,  then  the  jury  may  look  to  the  fact  that 
he  voluntarily  caused  the  arrest  to  be  effected,  and  voluntarily  re- 
turned for  trial,  was  properly  refused  where  the  motive  of  the  de- 
fendant and  whether  or  not  he  caused  his  own  arrest,  were  in  dis- 
pute. 

10.  Same:  Presumption  of  Innocence. — A  charge  asserting  that  the 
presumption  of  innocence  attends  defendant  throughout  the  trial  of 
this  case,  and  mjust  be  considered  by  the  jury  In  his  own  behalf 
as  a  matter  of  evidence,  was  properly  refused,  since  such  presump- 
tion continues  only  until  the  evidence  leads  to  a  conclusion  of  guilt 
l)eyond  a   reasonable  doubt. 

Appeal  from  Pike  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pr.vrce. 

Alex  Flowers  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.    Aflfirmed. 

The  following  charges  were  refused  to  the  defendant: 
"The  rights  and  powers  of  a  private  citizen  in  making 
an  arrest  for  an  offense,  and  the  times  and  occasions 
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provided  for  by  the  statute,  are  the  same  as  those  of  an 
officer;  and  consequently,  in  making  arrests  in  the  cases 
and  on  the  times  and  occasions  so  provided  by  statute, 
he  is  entitled  to  the  same  justification  and  defense  as 
an  officer."    (6)  "It  is  the  settled  law  of  this  state  that 
life  may  be  taken,  if  necessary,  to  arrest  a  felon  after 
he  has  committed  a  felony."     (7)  Affirmative  charge  as 
to  murder  in  the  first  degree.     (8)  Affirmative  charge 
as  to  manslaughter  in  the  first  degree.     (9)  Affirmative 
charge  as  to  murder  in  the  second  degree.     (10)  "It  is 
not  every  flight  of  a  defendant  who  has  committed  a 
homicide  that  is  evidence  of  his  guilt;  but  flight  is  only 
evidence  of  guilt  of  the  defendant  when  such  flight  is  the 
result  of  a  consciousness  of  guilt.   And  if  the  jury  be- 
lieve that  the  flight  of  the  defendant  was  occasioned  by 
his  fear  produced  by  the  killing  of  Mark  Flowers,  with- 
out regard  to  whether  or  not  that  killing  was  justifiable, 
it  cannot  be  said  that  the  flight  of  the  defendant  under 
those  circumstances  is  evidence  of  his  guilt  of  an  un- 
lawful act."     (12)   "The  defendant  in  this  case  comes 
before  the  jury  attended  by  a  legal  presumption  that  he 
is  innocent,  which  presumption  attends  him  throughout 
the  trial  of  his  case,  and  must  be  considered  by  the  jury 
in  his  behalf,  as  a  matter  of  evidence."     (13)  "The  flight 
of  the  accused  may  or  may  not  be  a  circumstance  tend- 
ing to  prove  guilt,  depending  upon  the  motive  which 
prompted  it,  whether  a  consciousness  of  guilt  and  a 
pending  apprehension  of  being  brought  to  justice  caused 
the  flight,  or  whether  it  was  caused  from  some  other  mo- 
tive ;  then  the  jury  may  look  to  the  fact  that  he  volun- 
tarily caused  his  arrest  to  be  effected  and  voluntarily 
returned  for  trial."     (14)  "If  the  jury  believe  from  the 
evidence  that  there  was  probable  cause  for  believing  and 
defendant  did  believe  that  a  felony  had  been  committed 
in  Pike  county,  and  that  the  deceased  was  guilty  there- 


Digitized  by 


Google 


68  COURT  OF  APPEALS  tvoi. 

[Flowers  v.  The  State.] 

of,  then  the  defendant  had  the  right  to  arrest  the  deceas- 
ed without  warrant  and  take  him  before  a  justice  of  the 
peace."  (15)  "If  the  jury  believe  from  the  evidence  that 
Alex  Flowers'  wife  told  him  on  the  morning  of  the  kill- 
ing that  Mark  Flowers  had  committed  a  felony  on  her 
that  morning,  and  Alex  Flowers  had  reason  to  believe 
it,  then  Alex  Flowers  had  a  right  to  follow  Mark  Flow- 
ers, arrest  him  without  a  warrant,  and  take  him  before 
a  justice  of  the  peace,  and  if  Mark  Flowers  resisted  him, 
after  being  informed  of  the  trespass,  and  assaulted  Alex 
Flowers  with  a  knife,  then  Alex  had  a  right  to  kill, 
if  it  was  necessary  to  protect  his  person  from  grea:t  bod- 
ily harm." 

Foster,  Sam  ford  &  Carroll,  and  Ball  &  Samford, 
for  appellant.  The  indictment  was  defective  and  shouiu 
have  been  quashed.  The  court  erred  in  a  portion  of  its 
oral  charge  and  also  in  refusing  to  give  charges  5,  14 
and  15.— 147  Ala,  79;  156  Ala.  29;  140  Ala.  170;  104 
Ala.  160;  100  Ala.  88;  Id.  101;  82  Ala.  16;  Sections  6269 
and  6273,  Code  1907.  Life  may  be  taken  if  necessary 
to  arrest  a  felon  after  he  has  committed  a  felony. —  Wil- 
Imm^  ?;.  The  Utatc,  44  Ala.  41;  Clements  v.  The  State, 
50  Ala.  117.  The  court  erred  in  refusing  to  give  charge 
13. — Sylvester  v.  The  State,  71  Ala,  17.  The  court  erred 
in  refusing  to  give  charge  10. — White  t\  The  State,  111 
Ala.  92.  The  court  erred  in  refusing  charge  12. — 
Bryant  v.  The  State,  116  Ala.  445.  The  waiver  of  the 
special  venire  does  not  waive  service  of  copy.  This  is 
mandatory. — Bailey  i\  The  State,  in  MSS. ;  Jackson  v. 
The  State,  in  MSS. 

R.  C.  Brickell,  Attorney  General,  for  the  State. 

PELHAir,  J. — The  original  indictment  upon  which 
the  defendant  was  arraigned,  tried,  and  convicted  in 
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the  court  below  is  sent  up  with  the  record,  and  an  in- 
spection of  it  satisfies  us  of  its  suflBciency  as  an  indict- 
ment under  the  code  form  charging  murder  in  the  first 
degree.  The  use  of  the  words,  as  we  read  them  in  the 
indictment  before  us,  "malice  of  forethought"  in  place 
of  the  words  "malice  aforethought,"  as  provided  by  the 
form  set  out  in  the  Code,  does  not  render  it  void  or  im- 
pair its  validity  as  an  indictment  charging  murder  in 
the  first  degree.  It  suflSciently  charges  malice  as  con- 
stituting an  ingredient  of  the  offense  of  murder.  The 
use  of  the  words  "of  forethought"  in  place  of  "afore- 
thought" has  no  tendency  to  mislead  or  leave  in  obscur- 
ity the  meaning  sought  to  be  conveyed,  nor  does  it 
change  the  meaning  and  import  of  the  words  even  to  a 
person  of  ordinary  understanding  and  intelligence. — 
Gi'iffith  V.  State,  90  Ala.  583,  8  South.  812.  Of  fore- 
thought and  aforethough  are  practically  the  same  things 
and  have  the  same  meaning,  and  it  is  not  a  requisite,  in 
drawing  indictments,  that  the  exact  words  of  the  statute 
or  prescribed  form  must  be  used,  but  words  conveying 
the  same  meaning  are  sufficient. — Code  1907,  §  7136. 

There  was  no  error  committed  by  the  trial  court  in 
allowing  the  state's  witness  Davis,  a  deputy  sheriff,  to 
testify  that  the  defendant's  father  directed  him  to  the 
house  of  the  defendant,  and  that  at  that  time  he  was 
looking  for  the  defendant. 

Several  exceptions  were  reserved  to  parts  of  the  oral 
charge  of  the  court  set  out  in  the  record,  and  the  record 
then  contains  the  following  statement :  "The  above  ex- 
cerpts or  parts  of  the  general  charge  which  were  except- 
ed to  are  but  parts  of  the  general  charge  upon  the  differ- 
ent propositions  of  law  therein  mentioned;  the  court 
having  more  fully  instructed  the  jury  upon  said  prop- 
ositions." The  oral  charge  must  be  construed  as  a 
whole,  and  the  court  cannot  be  put  in  error  for  state- 
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ments  contained  in  excerpts  from  the  oral  charge,  when 
the  charge  as  a  whole  correctly  states  the  law  as  appli- 
cable to  the  evidence  in  the  case. — Dave  Jackson  v. 
State,  infra,  56  South.  96,  and  authorities  there  cited. 
As  it  appears  from  the  record  that  the  court  more  fully 
instructed  the  jury  on  the  propositions  excepted  to,  it 
will  be  presumed  that  the  additional  instructions  given 
corrected  any  inaccuracies  that  may  be  contained  in  the 
excerpts  to  which  exceptions  are  reserved. 

Charge  No.  5  requested  in  writing  by  the  defendant 
is  incorrect,  in  that  it  is  argumentative;  and  the  rights 
and  powers  of  a  private  citizen  in  making  an  arrest,  as 
provided  by  section  6273  of  the  Code  of  1907,  are  not 
the  same  as  those  pertaining  to  an  officer  making  an 
arrest,  as  provided  by  section  6269  of  the  Code. 

Charge  6  requested  by  the  defendant  fails  to  hypoth- 
ecize  the  facts  constituting  the  necessity.  The  good 
faith  of  the  defendant  in  this  case  in  making  the  arrest 
is  in  serious  conflict,  and  this  charge  would  have  been 
highly  improper  as  having  a  direct  tendency  to  mis- 
lead. Olily  proper  means  must  be  resorted  to  in  maK 
ing  arrests,  and  the  killing,  if  it  results  must  be  una- 
voidable to  be  justifiable.  Even  a  felon  must  not  be 
killed,  unless  he  cannot  be  captured  without  taking  his 
life. 

Charges  7,  8,  and  9,  being  general  charges  requesting 
an  acquittal  of  the  defendant  separately  of  the  diflferent 
degrees  of  homicide  included  in  the  indictment,  were,  as 
will  be  seen  from  what  we  have  said  with  reference  to 
the  sufficiency  of  the  indictment  as  charging  murder 
in  the  first  degree,  properly  refused. 

CSiarge  10  was  equivalent  to  the  court's  charging  the 
jury  that,  even  though  the  defendant's  flight  was  occa- 
sioned by  fear  produced  through  a  knowledge  of  the 
unjustifiable  killing  of  Mark  Flowers,  it  would  still  be 


Digitized  by 


Google 


2.1  OP  ALABAMA.  71 

[Flowers  v.  The  State.] 

no  evidence  or  circumstance  of  guilt  of  an  unlawful  act. 
The  charge  was  misleading,  and  was  properly  refused. 

Charge  12  requires  the  cfourt  to  instruct  the  jury  to 
regard  the  presumption  of  innocence  throughout  the 
trial,  even  though  the  defendant's  guilt  may  have  been 
proven  beyond  a  reasonable  doubt.  The  presumption 
of  innocence  only  obtains  until  the  evidence,  beyond  a 
reasonable  doubt,  leads  to  a  conclusion  of  guilt,  and  the 
charge  asked  was  to  the  effect  that  it  extended  beyond 
such' a  conclusion. — Newsome  v.  State,  107  Ala.  133,  18 
South.  206;  Bryant  v,  State,  116  Ala.  445,  23  South. 
40. 

Charge  13,  while  substantially  in  many  respects  like 
the  charge  approved  in  White  v.  State,  111  Ala.  92,  21 
South.  330,  was  properly  refused  under  the  facts  in  this 
case,  for  the  bona  fides  of  the  defendant  attempting  to 
make  an  arrest  at  all  is  seriously  in  conflict,  as  is  the 
question  of  the  defendant's  having  voluntarily  caused 
his  own  arrest.  In  the  case  before  us,  the  circumstances 
and  motive  of  flight  were  all  questions  for  the  jury.  In 
the  White  Case,  supra,  the  defendant  went  directly  to 
police  headquarters  after  the  commission  of  the  offense 
and  gave  himself  up  to  the  authorities,  reporting  to  them 
what  he  had  done,  and  it  was  said  in  that  case :  "There 
is  in  the  evidence  no  other  fact  or  oircanvstance  touch- 
ing the  subject  of  flight.  It  is  evident,  therefore,  that 
what  the  defendant  did,  in  respect  of  flight,  carried  with 
it  no  other  evidence  of  a  consciousness  of  guilt.  It  was 
no  more  than  a  commission  of  the  homicide,  flight  from 
the  place,  and  an  immediate,  voluntary  surrender  by  the 
perpetrator  to  the  constituted  authorities,  confessing 
that  he  had  committed  it.  Eeferred  to  this  state  of 
proof,  the  charge  was  correct,  had  no  misleading  ten- 
dency because  of  the  singling  out  of  a  fact  from  other 
facts,  and  ought  to  have  been  given.    It  was  not  objec- 
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tionable  for  referring  specially  to  the  duty  of  the  jury 
to  look  to  surrender,  for  that,  with  the  accompanying 
declarations  of  the  defendant  which  constituted  a  part 
of  the  surrender,  was  the  only  circumstance  which  the 
jury  could  consider."  In  this  case,  the  motive  that 
caused  the  flight,  whether  or  not  under  circumstances 
of  guilt,  and  whether  the  arrest  was  entirely  of  defend^ 
ant's  voluntary  procurement,  when  it  was  shown  that 
he  was  arrested  in  his  bed  by  an  officer  of  the  law,  were 
questions  for  the  jury,  to  be  taken  in  connection  with 
the  other  facts  and  circumstances,  and  to  have  singled 
out  this  single  state  of  facts  from  all  the  other  facts  and 
circumstances  before  the  jury  in  this  case  would  un- 
doubtedly have  had  a  misleading  tendency.  The  effect 
of  the  testimony  showing  flight,  as  a  criminating  fact 
may  have  been  weakened  by  the  prisoner's  apparent  vol- 
untary return  more  than  a  year  after  the  commission 
of  the  ofl:'ense,  but  under  all  of  the  evidence  this  ques- 
tion, as  well  as  that  of  voluntary  surrender,  was  for  the 

jury- 
Charge  14  was  properly  refused,  in  that  it  charged 
the  jury  that,  if  the  defendant,  a  private  citizen,  had 
probable  cause  for  believing,  and  did  believe,  that  a  fel- 
ony had  been  committed,  he  had  the  right  to  make  an 
arrest,  when  the  statute  authorizing  an  arrest  by  a  pri- 
vate citizen  only  gives  the  authority  where  the  felony 
has  actually  been  committed. — Code  1907,  §  6273. 

Charge  15  is  bod  for  the  same  reasons  given  as  to 
charge  14,  and  for  the  reason  that  the  mere  fact  of  re- 
sistance and  assault  of  the  deceased  would  not  neces- 
sarily and  alone  give  to  the  defendant  the  right  to  kill 
deceased  to  protect  his  person  from  bodily  harm. 

Counsel  for  defendant,  in  an  addendum  to  his  brief, 
contends  that  the  record  fails  to  show  a  compliance  with 
section  7262  of  the  Code,  requiring  the  case  to  be  set 
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by  the  court  for  trial,  and  that  a  waiver  of  a  special 
venire  does  not  waive  a  service  of  the  copy  upon  the  de- 
fendant, as  provided  by  section  32  of  the  jury  law  adopt- 
ed August  31,  1909.— Acts  1909,  p.  305.  The  defend- 
ant, having  w^aived  in  writing  the  right  to  have  a  spe- 
cial venire,  as  provided  by  section  7264  of  the  Code  of 
1907,  dispensed  with  all  the  requirements  respecting  a 
special  venire,  and  having  waived  the  special  venire  the 
rules  applicable  to  service  and  setting  the  case,  so  that 
service  might  be  perfected,  have  no  scope  or  room  for 
operation,  and  the  mandatory  statutes  with  respect  to 
setting  the  case  and  service  of  a  special  venire  are  inap- 
plicable, and  have  no  force  and  effect. 

No  reversible  error  is  shown  in  the  record,  and  the 
judgment  of  the  lower  court  will  therefore  be  affirmed. 

Affirmed. 


Sills  V.  The  State. 

Murder. 

(Decided  Nov.  30,  1911.     67  South.  89.) 

1.  Appeal  and  Error;  Curing  Error;  Evidence. — ^Where  subsa- 
qnent  to  a  ruling  sustaining  objection  to  a  question,  the  court  ad- 
mits uncontradicted  evidence  of  the  fact  sought  to  be  elicited  by 
the  former  question,  any  error  committed  is  cured. 

2.  Homicide;  Evidence. — ^The  color  or  race  of  a  witness  or  an- 
other witness's  relation  to  such  witness  are  Irrelevant  to  any 
issue  presented  in  a  prosecution  for  homicide,  and  there  is  no 
error  in  sustaining  objections  to  questions  calling  for  such  testi- 
mony. 

3.  Witnesses;  Corrohoration;  Statements  or  Declarations  Out  of 
Court. — A  witness's  testimony  cannot  be  corroborated  by  proof  of 
declarations  either  verbal  or  written,  made  by  the  witness  out  of 
court 

4.  Same;  Impeachment;  Predicate. — Where  no  predicate  has 
been  laid  for  the  purpose  of  Impeaching  a  witness,  statements  made 
by  the  witness  inconsistent  with  her  testimony,  are  not  admissible. 
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5.  Homicide;  Instructions;  Self  Defense. — A  charge  asserting 
that  if  the  jury  believe  beyond  a  reasonable  doubt  from  the  evi- 
dence that  the  difficulty  was  caused  and  commenced  by  reason  of 
opprobrious  epithets  of  the  defendant,  then  he  could  not  set  up 
self  defense,  was  a  correct  proposition  and  was  properly  given. 

6.  Charge  of  Court;  Covered  by  Those  Given. — A  trial  court  will 
not  be  put  in  error  for  refusing  charges  substantially  covered  by 
written  charges  already  given. 

Appeal  from  Mobile  City  Court. 

Heard  before  Hon.  O.  J.  Semmes. 

Lee  Sills  was  convicted  of  murder  in  the  second  de- 
gree, and  he  appeals.    Affirmed. 

The  bill  of  exceptions  shows  that  Weinacker  was  call- 
ed by  the  defendant,  and  the  defendant  offered  to  show 
by  him  that  John  Jackson  made  a  statement  conforming 
to  his  testimony  in  court  before  he  saw  either  Dudley 
or  Orozier.  The  testimony  offered  by  Baker  was  in  the 
shape  of  a  written  showing,  that  he  would  sw^ear  that 
Mary  Vigo  told  him  she  was  drunk  at  the  time  of  the 
difficulty  between  Ray  and  Sills,  and  didn't  know  any- 
thing about  it  CBiarge  8  given  for  the  state  is  as  fol- 
lows: If  the  jury  believe  beyond  all  doubt  from  the  evi- 
dence that  the  difficulty  w^as  caused  and  commenced  by 
reason  of  an  approbrious  epithet  by  the  defendant,  then 
he  would  not  be  entitled  to  set  up  self  defense. 

Webb  &  McAlpinb,  for  appellant.  Counsel  discuss 
exceptions  to  evidence,  but  cites  no  authority  in  support 
of  their  contention  except  as  to  the  proposition  that  Ba- 
ker should  have  been  allowed  to  state  what  a  state's  wit- 
ness said  to  him  out  of  court  inconsistent  with  what  she 
had  just  sworn  to,  and  they  cite  Thomason  v,  Driscoe, 
13  Ga.  253. 

R.  C.  Brickell^  Attorney  General,  and  T.  H.  Sbay, 
Assistant  Attorney  General,  for  the  State.  The  first 
three  assignments  of  error  was  cured  by  the  subsequent 
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admissions  of  testimony  fully  curing  any  previous  error. 
Furthermore,  the  question  sought  to  be  asked  was  irrel- 
relevant  to  any  issue. — Crawford  v.  The  State,  112  Ala. 
1;  FonvUle  v.  The  State,  91  Ala,  39;  Honker  v.  The 
State,  87  Ala.  94.  A  witness's  testimony  may  not  be  cor- 
roborated by  showing  statements  or  declarations  made 
out  of  court. — Jones  v.  The  State,  107  Ala.  93 ;  s.  c.  115 
Ala.  67.  Where  no  predicate  is  laid  inconsistent  state- 
ments may  not  be  shown. — Waters  v.  The  State,  117 
Ala.  108.  It  is  a  familiar  principle  that  one  who  pro- 
vokes a  difficulty  cannot  invoke  the  doctrine  of  self  de- 
fense.—Sf^tort/  V.  The  State,  71  Ala.  329.  The  court  will 
not  be  put  in  error  for  refusing  charges  covered  by  those 
already  given. — Pearce  v.  The  State,  115  Ala.  115. 

WALKER,  P.  J. — If  there  was  any  prejudicial  error 
in  the  rulings  of  the  court  on  the  questions  asked  John 
H.  Stogsdale,  a  witness  for  the  state,  on  his  cross-exam- 
ination, as  to  whether  he  and  another  witness  for  the 
state  were  drunk  on  the  night  before  the  occurrence  of 
the  difficulty  in  reference  to  which  they  testified,  that 
error  was  cured  by  the  subsequent  action  of  the  court  in 
admitting  uncontradicted  evidence  of  the  fact  sought 
to  be  elicited  by  those  questions. 

The  questions  asked  the  same  witness  on  his  cross- 
examination  as  to  the  color  or  race  of  Mary  Vigo,  an- 
other witness  for  the  state,  and  as  to  his  illicit  sexual  re- 
lations with  her,  called  for  matters  which  were  irrele- 
vant to  any  issue  in  the  case,  and  there  was  no  error  in 
sustaining  objections  to  those  questions. — Fonville  v. 
The  State,  91  Ala.  39;  Crawford  v.  The  State.  112  Ala  1. 

Under  the  rule  prevailing  in  this  state  that  proof  of 
declarations,  verbal  or  written,  made  by  a  witness  out 
of  court,  is  inadmissible  in  corroboration  of  his  testi- 
mony {Jones  V.  The  State,  107  Ala.  93 ;  Nicholls  v.  Stew- 
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arty  20  Ala-  358),  the  court  properly  sustained  the  ob- 
jection to  the  testimony  sought  to  be  elicited  by  the  de- 
fendant from  the  witness  Weinacker  as  to  statements 
made  by  John  Jackson,  another  witness  for  the  defend- 
ant, in  conformity  with  the  testimony  given  by  him. 

The  testimony  of  Walter  Baker  as  to  a  statement 
made  by  the  witness  Mary  Vigo  w^hich  was  inconsistent 
with  her  testimony  was  properly  excluded  because  of  the 
failure  to  lay  the  proper  predicate  for  the  introduction 
of  evidence  of  such  contradictory  statement 

The  court  was  not  in  error  in  giving  charge  8  request- 
ed by  the  counsel  for  the  state.  It  asserted  the  familiar 
proposition  that  a  defendant  who  provoked  or  brought 
on  the  difficulty  which  resulted  in  the  homicide  with 
which  he  is  charged  cannot  set  up  self-defense. — Storey 
V.  The  State ^  71  Ala.  329;  Hendricks  v.  The  State,  122 
Ala.  42. 

The  proposition  embodied  in  the  written  charge  re- 
fused to  the  defendant  as  to  the  presumption  of  inno- 
cence to  be  indulged  in  his  favor  was  substantially  cov- 
ered by  another  written  charge  given  at  his  instance, 
and  the  court  is  not  chargeable  with  reversible  error  be- 
cause of  its  refusal  to  repeat  the  proposition  when  stat- 
ed in  slightly  varying  terms. 

The  counsel  for  the  appellant  do  not  undertake  to 
point  out  a  fault  in  any  other  ruling  of  the  court  in  giv- 
ing or  refusing  instructions,  and  w^e  discover  no  preju- 
dicial error  in  any  of  those  rulings. 

Affirmed. 
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Olive  V.  The  State, 

Murder. 

(Decided  Dec.  19,  1911.    57  South.  66.) 

Homicide;  Evidence;  Threats. — In  a  case  where  it  was  com- 
petent for  the  defendant  to  Introduce  evidence  of  threats  made 
against  him  by  the  deceased,  it  was  error  for  the  court  to  decline 
to  allow  him  to  show  by  a  witness  that  on  the  night  of  the  homi- 
cide and  shortly  before  the  fatal  difficulty,  and  near  the  place  where 
it  occurred,  the  deceased  said:  "I  am  a  g — d  d — ^n  black  snake.  I 
killed  one  man  over  in  Mississippi,  and  I  am  going  to  kill  another 
tonight."  And  this  is  true  notwithstanding  defendant  had  the  ad- 
vantage of  evidence  of  other  threats,  since  the  threats  here  set  forth 
was  entirely  independent  of  such  other  threat,  and  made  under  cir- 
cumstances rendering  it  competent  and  relevant. 

Appeal  from  Fayette  Circuit  Court. 
Heard  before  Hon.  Bernard  Harwood. 
Klmer  Olive  was  convicted  of  murder  in  the  second 
degrree,  and  he  appeals.     Reversed  and  remanded. 

Daniel  Collier  and  R.  H.  Scrivener,  for  appellant, 
Where  a  part  of  the  conversation  is  brou«:ht  out  by  the 
state,  the  defendant  is  entitled  to  the  whole  of  the  con- 
versation.— Webb  t\  The  State,  100  Ala.  52;  Maddox  v. 
The  State.  48  So.  689;  56  So.  62;  lb.  67.  These  state- 
ments were  close  to  the  time  and  place  of  the  fatal  ren- 
counter and  formed  a  part  of  the  res  gestae. — Sinith 
V.  The  State,  53  Ala.  486.  The  threat  excluded  by  the 
court  should  have  been  admitted. — Fort  v.  The  State , 
71  Ala.  396;  Ross  v.  The  State,  62  Ala.  25;  Burton  v. 
The  State,  115  Ala.  10.  Counsel  discuss,  other  assign- 
ments of  error,  with  citation  of  authority,  but  in  view 
of  the  opinion  it  is  not  deemed  necessary  to  here  set 
them  out. 
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R.  C.  Bbickbll^  Attorney  General,  and  W.  L.  Mab- 
TiN,  Assistant  Attorney  General,  for  the  State.  The 
statements  made  by  the  defendant  after  the  killing 
were  self  serving  declarations  not  a  part  of  the  res 
gestae. — Ferguson  v.  The  State,  134  Ala,  63;  Williams 
V,  The  State,  105  Ala.  96.  The  threats  objected  to  were 
not  admissible. — Harrison  v.  The  State,  79  Ala.  29; 
Knight  v.  The  State,  160  Ala.  58. 

DB  GRAFFENRIED,  J.— In  this  case  the  evidence 
was  such  that  the  defendant  had  the  right  to  introduce 
evidence  of  threats  made  by  the  deceased  against  his 
life.  The  court  permitted  the  defendant  to  prove  by 
two  or  three  witnesses  that  they  heard,  on  the  day  of 
the  homicide,  the  deceased  make  threats  against  the  life 
of  the  defendant.  One  of  these  witnesses  testified  that 
he  saw  the  deceased  a  few  hours  before  the  homicide  and 
heard  him  say  '*I  want  to  find  that  damned  son  of  a  bitch 
Elmer  Olive.  I  am  going  to  kill  the  damned  son  of  a 
bitch  tonight."  Another  of  these  witnesses  testified 
that  he  saw  the  deceased  on  the  night  of  the  homicide 
(the  homicide  seems  to  have  occurred  about  eight 
o'clock  that  night)  and  the  deceased  "asked  me  if  I 
had  seen  anything  of  Elmer  Olive.  I  told  him  that  I 
had  not.  He  said  that  he  was  looking  for  him  and  that 
he  was  going  to  kill  him  that  night  or  get  killed."  There- 
upon the  defendant  offered  to  prove  by  a  witness  that 
on  the  night  of  the  homicide  and  shortly  before  the  fa- 
tal difficulty  and  near  the  place  where  it  occurred,  the 
deceased  said,  "I  am  a  Go<l-danined  black  snake.  I 
killed  one  man  over  in  Mississippi  and  I  am  going  to 
kill  another  tonight  or  get  killed";  that  deceased  did 
not  say  what  man  he  intended  to  kill,  but  that  in  this 
same  conversation  the  deceased  asked  the  witness  where 
the  defendant  was,  saying  that  he  was  looking  for  him. 
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The  court  refused  to  allow  this  evidence  to  go  before 
the  jury,  the  defendant  excepted,  and  this  action  of  the 
court  is  before  us  for  review. 

The  above  testimony,  which  the  court  refused  to  al- 
low to  go  before  the  jury,  was  not  merely  corrobora- 
tive of  other  evidence  which  the  court,  permitted  to  go 
to  the  jury,  but  was  independent  evidence  of  a  distinct 
threat  about  which  no  witness  had  testified  or  was  per- 
mitted by  the  court  to  testify.  The  court,  as  we  under- 
stand the  record,  refused  to  allow  the  defendant  to 
make  the  above  proof  because  the  deceased,  if  he  made 
the  threat  as  claimed,  did  not  name  the  defendant  as 
the  party  whom  he  intended  to  kill. 

In  cases  like  the  present,  threats  of  the  deceased,  to 
be  admissible,  must  have  direct  reference  to  the  defend- 
ant or  must  be  made  under  such  circumstances  as  to 
be  reasonably  capable  of  being  construed  as  referring 
to  the  defendant.  If  they  are  mere  general  threats 
made  under  such  circumstances  or  at  such  a  time  that 
they  cannot  be  reasonably  construed  as  being  made 
against  the  defendant,  they  are  not  admissible. — Knight 
t\  State,  160  Ala.  58. 

^Threats  to  kill  or  injure  some  one  not  definitely  des- 
ignated, especially  when  made  shortlj'  before  the  com- 
mission of  the  offense  to  which  they  may  be  construed 
to  refer,  are  unquestionably  admissible  in  connection 
with  other  explanatory  circumstances  and  on  proof  of 
the  corpus  delicti/' — Ford  r.  Htate,  71  Ala.  383. 

In  the  present  case  the  evidence  of  the  defendant 
tended  to  show  that  on  the  afternoon  and  night  of  the 
homicide  the  deceased  wa«  drinking  and  that  he  was 
a  dangerous  and  turbulent  man  when  drinking;  that  he 
was,  on  that  afternoon  and  night,  shortly  l)efore  the 
homicide,  cursing  the  defendant  and  stating  that  he  in- 
tended to  kill  him  that  night  or  get  killed;  and  that,. 
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on  that  night,  he  made  an  assault  with  a  knife  on  the 
defendant  and  was  killed  while  making  such  assault. 
In  fact  the  evidence  of  the  defendant  tended  strongly 
to  show  that,  if  the  deceased  made  the  threats  which 
the  court  excluded  from  the  jury  because  they  were  not 
specifically  directed  against  the  defendant,  he  meant 
the  defendant  and  no  other  person.  The  excluded 
threats,  if  made,  were  accompanied  by  an  inquiry 
made  by  the  deceased  as  to  the  whereabouts  of  the  de- 
fendant, with  the  statement  that  he  was  looking  for 
him.  Certainly,  under  such  circumstances,  it  was  a 
matter  of  inference  for  the  jury  to  say  whether  the  de- 
fendant came  within  the  scope  of  the  alleged  threats. 
Their  weight  and  probative  force  was  a  question  for 
the  jurVj  but  they  were  admissible  as  evidence  to  go  be- 
fore the  jury  for  their  consideration,  along  with  the 
other  evidence  in  the  case. 

In  the  case  of  Knight  v.  State,  supra,  the  Supreme 
Court  held  that  a  remark  of  the  defendant  made  a  few 
days  prior  to  the  difficulty,  "that  he  would  get  a  damn- 
ed man  before  he  was  21  years  old,"  was  inadmissible 
because  it  was  made  under  such  circumstances  that  no 
reasonable  inference  could  be  drawn  from  it  that  the 
defendant  meant  the  deceased  at  the  time  he  made  it. 
In  the  present  case  the  alleged  threats  of  the  deceased 
against  the  defendant  were  made  under  entirely  differ- 
ent circumstances,  and  under  suc^h  circumstances  as, 
in  our  opinion,  rendered  them  relevant,  and  the  court 
committed  error  in  refusing  to  allow  them  to  go  be- 
fore the  jury. 

There  are  certain  other  questions  presented  in  this 
record  for  our  consideration.  Some  of  them  cannot 
arise  on  the  next  trial  of  this  case,  and  the  others  may 
not  do  so,  and  for  this  reason  we  do  not  consider  them. 
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For  the  error  pointed  out,  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 
Keversed  and  remanded. 


Sanford  r.  The  State. 

J/wrrfer. 

(Decided  Dec.  21,  1911.    57  South.  134.) 

1.  Homicide;  Evidence;  Explanatory  of  Deceased' a  Acts. — Where 
the  charge  was  murder  and  the  defendant  sought  to  Justify  on 
the  doctrine  of  self-defense,  and  the  killing  occurred  at  the  home 
of  the  defendant,  it  was  comiietent  to  Introduce  testimony  showing 
an  engagement  between  defendant  and  the  deceased  to  go  to  town 
together  on  that  day,  as  explanatory  of  the  conduct  and  object  of 
the  deceased  In  going  to  the  defendant's  house. 

2.  Same. — It  was  not  competent  to  show  what  was  said  and 
done  by  the  defendant  or  how  he  acted  towards  the  wife  of  the 
deceased  after  the  shooting,  as  his  good  or  111  will  towards  the 
wife  of  the  deceased  was  not  relevant  to  any  Issue. 

3.  Same;  Clothing. — When  properly  Identified,  clothing  worn  by 
deceased  at  the  time  he  received  the  fatal  wound  are  admissible. 

4.  Evidence;  Self  Serving  Declarations. — What  the  defendant  did 
or  said  to  anyone,  not  a  part  of  the  res  gestae,  and  not  a  part  of  a 
conversation  brought  out  by  the  state,  was  Inadmissible  as  a  self 
serving  declaration. 

5.  Evidence;  Character;  General  Reputation  of  Deceased. — 
Neither  the  reputation  of  the  deceased  (there  being  no  evidence 
of  his  drinking  on  the  occasion  referred  to)  as  a  drinking  man, 
nor  his  general  reputation,  was  admissible;  but  only  his  character 
as  a  violent,  turburlent  or  blood-thirsty  man. 

6.  Same;  Threats;  Particulars  of  Difficulty. — ^Whlle  threats  may 
be  proven  without  objection  under  proper  circumstances,  the  par- 
ticulars of  the  difficulty  leading  up  to  the  threats,  are  not  admis- 
sible. 

7.  Witnesses;  Cross  Examination;  Discretion. — The  legitimate 
limits  of  cross  examination  rests  largely  In  the  discretion  of  the 
trial  court,  and  are  not  revlsable  unless  abuse  Is  shown. 

8.  Same;  Impeachment;  General  Reputation. — Where  defendant 
testifies  as  a  witness  In  his  own  behalf,  his  general  reputation  be- 
comes admissible  for  purpose  of  Impeachment. 

9.  Homicide;  Instructions;  Self  Defence. — A  charge  on  self 
defense  which  omits  In  hypothesis  freedom  from  fault  In  bring- 
ing    on     the     difficulty,     Is     properly     refused,    although    predl- 
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cated  on  the  right  to  stand  and  defend  his  home  even  to  the  tak- 
ing of  human  life,  without  being  under  the  necessity  of  retreating; 
since  the  home  Is  for  the  purpose  of  defense,  and  not  for  ofFenslve 
or  aggressive  operation,  and  in  order  to  claim  its  protection  the 
defendant  must  be  free  from  fault  in  bringing  on  the  difficulty,  and 
must  act  under  the  Impending  necessity  to  protect  himself  or  home. 

10.  Same. — Charges  on  self-defense  which  Ignore  the  question  of 
Imminent  danger  to  life  or  limb,  or  the  impending  necessity  to  kill 
to  save  life  or  prevent  great  bodily  harm,  are  properly  refused. 

11.  Charge  of  Court;  Argumentative  Instructions. — A  charge  as- 
serting that  the  law  does  not  require  that  a  man  who  is  without 
fault  shall  lose  his  life  in  order  to  spare  that  of  his  neighbor,  and 
that  we  are  not  commanded  to  love  our  neighbor  better  than  our- 
selves, is  a  mere  argument  and  properly  refused. 

12.  Same;  Singling  Out  Evidence. — Charges  which  single  out  and 
give  undue  prominence  to  the  particular  parts  of  the  testimony  are 
properly  refused. 

Appeal  from  Fayette  Circuit  Court. 

Heard  before  Hon.  Bernard  Harwood. 

Boss  Sanford  was  convicted  of  murder  in  the  second 
degree  and  he  appeals.    Affirmed. 

The  following  charges  were  refused  to  defeuuo/i: 
5.  I  charge  you,  gentlemen  of  the  the  jury,  if  you  believe 
the  defendant  shot  the  deceased  in  his  home,  or  if  you 
also  believe  deceased  was  assailing  defendant  in  his 
own  home,  the  defendant  did  not  have  to  retreat,  but 
had  the  protection  of  his  home  to  excuse  him  from  re- 
treating, and  the  law  does  not  require  one  to  fly  from 
his  home  and  give  up  the  protection  of  his  house  to  his 
adversary.  9.  I  charge  you  that  the  law  does  not  re- 
quire that  a  man  who  is  without  fault  shall  lose  his 
own  life  in  order  to  spare  that  of  his  assailant.  We  are 
not  commanded  to  love  our  neighbor  better  than  our- 
selves. 10.  I  charge  you,  that  if  you  believe  the  de- 
fendant was  not  at  fault  in  bringing  on  the  difficulty; 
that  he  was  assailed  by  the  deceased  in  his  own  home, 
that  he  could  then  stand  his  own  ground  and  defend 
himself  even  to  the  extent  of  taking  human  life.  12.  I 
charge  you  that  in  the  eyes  of  the  law  every  man's  home 
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is  regarded  as  his  castle,  from  which  he  is  not  required 
to  retreat,  and  if  assailed,  he  is  justifiable  in  taking  life 
in  order  to  save  his  own  life  or  his  body  from  great 
harm.  45.  If  the  jury  believe  from  the  evidence  that 
the  deceased  had  threatened  to  kill  the  defendant,  and 
if,  at  the  time  of  the  killing,  the  deceased  was  manifest- 
ing an  intention  of  carrying  out  such  threats  into  exe- 
cution, or  that  from  the  acts  of  the  deceased  at  the  time 
of  the  killing,  it  would  have  appeared  to  a  reasonable 
mind  that  the  deceased  was  attempting  to  execute  the 
threats  against  the  defendant,  then  the  defendant  was 
justified  in  taking  the  life  of  said  deceased.  48.  I  charge 
j'ou  that  the  law  is  that  every  person  has  the  right  to 
defend  himself,  and  may  take  the  life  of  his  assailant 
in  defending  himself  from  death  or  great  bodily  harm; 
and  the  necessity  need  not  be  actual,  but  the  circum- 
stances must  be  such  as  to  impress  him  with  the  rea- 
sonable belief  that  such  necessity  is  impending.  50. 
The  court  charges  the  jury  that  the  defendant  is  au- 
thorized under  the  statute  to  testify  in  his  own  behalf, 
and  the  jury  have  a  right  to  give  all  the  credit  to  his 
own  statement.  57.  I  charge  you  that  if  you  believe 
that  deceased  has  made  threats  against  defendant's  life, 
which  had  been  communicated  to  him  you  may  consider 
the  same  as  tending  to  show  a  reasonableness  for  de- 
fendant's apprehension  of  danger  of  death  or  serious 
bodily  harm  from  the  attack  made  upon  him  by  the  de- 
ceased, and  if  the  jurj'  would  believe  the  deceased  was 
the  aggressor,  then  they  must  acquit  the  defendant.  59. 
I  charge  you  that  we  are  not  commanded  to  lose  our 
own  life  in  order  to  save  that  of  one  who  assails  it,  and 
when  assailed  in  the  home  of  defendant  or  yard  or  place 
of  business,  he  need  not  retreat,  but  may  use  measures 
to  save  his  own  life  even  to  the  extent  of  killing  his 
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assailant,  if  he  was  without  fault  in  bringing  on  the 
difficulty. 

Beaslby  &  Wright,  for  the  appellant.  The  court  err- 
ed in  permitting  it  to  be  shown  that  the  deceased  and 
the  defendant  had  an  engagement  to  go  to  town  to- 
gether on  the  day  of  the  killing. — Crawford  v.  The 
State,  112  Ala.  1;  Whittakcr  v.  The  State,  106  Ala.  30. 
The  court  erred  in  refusing  to  permit  the  defendant  to 
show  all  that  was  said  and  done  by  him  immediately 
after  the  difficulty  as  the  state  had  been  permitted  to 
bring  out  part  of  it. — Burns  v.  The  State,  49  Ala,  370; 
Webb  r.  The  State,  100  Ala.  47;  Drake  v.  The  State, 
110  Ala.  9.  There  was  evidence  tending  to  show  self- 
defense  and  the  defendant  should  have  been  permitted 
to  show  the  general  reputation  of  deceased. — Williaiii' 
son  v.  The  State,  74  Ala.  18;  Rutledge  v.  The  State, 
8  Ala.  85;  Rhea  v.  The  State,  100  Ala.  119;  Webb  v. 
The  State,  supra.  The  entire  conversation  in  which 
threats  were  made  by  deceased  against  the  defendant 
should  have  been  admitted. — Drake  v.  The  State,  supra. 
The  character  of  the  defendant  was  not  admissible. — 
Holmes  v.  The  State,  88  Ala.  26.  Charge  5  should  have 
been  given, — Harris  t:.  The  State,  96  Ala.  24;  Naugher 
r.  The  State,  105  Ala.  26;  Brindley  v.  The  State,  89  Ala. 
34.  Charge  9  should  have  been  given. — Perry  v.  The 
State,  94  Ala.  25.  Charge  10  should  have  been  given. 
— Xaufjhcr  v.  The  State,  supra;  Webb  v.  The  State,  su- 
pra; Christian  v.  The  State,  96  Ala.  89.  On  these  au- 
thorities, charge  12  should  have  been  given.  Charge 
45  should  have  been  given. — Karr  v.  The  State,  100  Ala, 
4;  Webb  v.  The  State,  supra;  Christian  v.  The  State, 
supra.  On  these  same  authorities  charges  50  and  59 
should  have  been  given. 
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RtoBBRT  C.  Brickeli.,  Attorney  General,  and  W.  L. 
Martin,  Assistant  Attorney  General  for  the  State.  The 
fact  that  the  defendant  and  deceased  having  an  engage- 
ment to  go  to  town  that  day  together  was  explanatory 
of  the  decased's  presence  at  the  home  of  the  defendant, 
and  was  admissible.  The  clothing  worn  by  the  deceas- 
ed when  he  was  shot,  were  properly  identified,  and  were 
admissible. — Andrews  v.  The  State,  159  Ala.  14.  Self 
serving  declarations  are  not  admissible,  especially  when 
made  subsequent  to  the  commission  of  the  oflFense. — 
Ferguson  v.  The  State,  134  Ala.  63;  Hendetson  v.  The 
State,  70  Ala.  23.  The  reputation  of  the  deceased  may 
not  be  shown  further  than  that  he  was  a  violent,  turbu- 
lent or  blood-thirsty  man. — DeArman  v.  The  State,  71 
Ala,  252;  Rhea  v.  The  State,  100  Ala.  119.  In  the  ab- 
sence of  evidence  that  the  deceased  was  drinking  at  the 
time,  his  reputation  as  a  drinking  man  is  not  admissi- 
ble.—JJ«««ei/  17.  The  State,  87  Ala.  121;  Cauleij  v.  The 
State,  92  Ala.  71.  Details  of  a  former  difficulty  are 
never  admissible. — Mc Anally  v.  The  State,  74  Ala.  9; 
Gordon  v.  The  State,  140  Ala,  29.  The  defendant  testi- 
fied as  a  witness  and  hence,  it  was  competent  to  show 
his  general  reputation. — Siceatt  v.  The  State  156  Ala. 
85;  Jones  v.  The  State,  96  Ala.  102.  The  charges  re- 
quested by  the  defendant  and  refused  either  omitted 
some  essential  element  of  self-defense  or  were  argu- 
ments, and  hence,  were  properly  refused.  Charge  4  con- 
tains a  disputed  hypothesis  of  fact. — Payne  v.  The 
State,  148  Ala,  609;  A.  G.  8.  v.  Hill,  93  Ala.  514. 

PELHAM,  J. — Under  an  indictment  charging  mur- 
der in  the  second  degree,  the  defendant  was  convicted 
of  the  offense  charged.  The  defendant  admitted  the 
killing,  but  claimed  that  he  acted  in  self-defense;  the 
only  eye-witness  to  the  homicide  being  the  defendant. 
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Boss  Sanford,  the  defendant,  was  the  son-in-law  of 
Yancy  Sexton,  the  deceased,  and  the  parties  lived  on 
the  same  place,  close  neighbors,  but  in  separate  houses, 
their  respective  homes  being  about  two  hundred  yards 
apart,  Sanford,  the  son-in-law,  renting  from  his  father- 
in-law,  Sexton. 

On  the  morning  of  the  tragedy.  Sexton  left  his  home 
between  daylight  and  sunup  and  went  over  to  the  house 
of  Sandford,  where  he  was  shot  and  killed  by  Sanford 
in  the  back  yard  near  the  steps  leading  into  the  house. 
No  one  else,  save  the  principals,  was  present  or  saw 
the  shooting,  and  the  state  relied  for  a  conviction  on 
the  circumstances  connected  with  and  leading  up  to 
the  shooting,  the  physical  conditions  surrounding  the 
dead  body  of  the  slain  party  when  found,  the  nature 
and  location  of  the  wound,  etc.,  and  the  statements 
made  by  the  defendant  immediately  after  the  shoot- 
ing. 

The  wife  of  the  deceased  testified  that  when  the  de- 
ceased left  home  to  go  to  the  defendant's  house  he  had 
no  weapon,  that  he  carried  a  bucket  of  slop  and  went 
past  to  the  pasture  to  feed  the  hogs,  that  in  about  ten 
minutes  after  the  deceased  left  home  she  heard  the  gun 
fire  in  the  direction  of  Sanford's  house,  whereupon  she 
ran  to  the  door  of  her  house  and  heard  the  defendant's 
wife  (her  daughter)  screaming,  and  that  she  immedi- 
ately went  over  to  Sanford's  house,  where  she  found 
her  husband  lying  in  the  back  yard  dead  near  the  steps 
leading  into  the  house  with  a  gunshot  wound  in  his 
body.  This  witness's  testimony  is  confused  and  contra- 
dictory with  reference  to  seeing  the  axe  and  where  it 
was  lying  with  reference  to  the  deceased  body,  but  the 
state's  witness  Butler,  who  arrived  on  the  scene  of  the 
killing  at  about  the  same  time  as  Mrs,  Sexton,  testified 
that  the  axe  was  lying  "right  out  in  front  of  the  body" 
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and  that  the  handle  was  across  his  legs.  Several  other 
witnesses  introduced  by  the  state  who  came  to  the  place 
only  a  few  minutes  after  the  witness  Butler  testified  to 
substantially  the  same  facts  a^i  to  the  position  in  which 
the  body  and  axe  were  found. 

The  wound  on  the  deceased's  body  was  shown  by  the 
state  to  be  about  one  and  one-half  inches  in  diameter, 
and  about  one  and  one-half  inches  from  the  hip  bone, 
"kinder  back"  and  ranging  "straight  through,"  as  ex- 
pressed by  one  of  the  witnesses.  All  of  the  state's  witr 
nesses  who  came  to  the  scene  of  the  shooting,  including 
the  wife  of  the  deceased,  testified  that  the  defendant 
stated  to  them  when  they  came  up  immediately  after 
the  shooting  that  Yancy  wa«  advancing  with  an  axe 
drawn  on  him  (defendant),  and  that  he  had  to  shoot  in 
self-defense.  The  defendant  proved  threats  made  by 
the  deceased,  and  as  a  witness  in  his  own  behalf  testi- 
fied that  the  deceased  came  around  the  house  with  an 
axe  and  called  to  him  (defendant)  to  come  out,  that  he 
was  going  to  kill  him.  The  top  of  the  back  steps  of  the 
house  was  about  three  feet  from  the  ground,  and  de- 
fendant testified  that  when  deceased  came  up  to  the 
steps  with  the  axe  drawn  and  advancing  on  him  in 
striking  distance  he  reached  around  inside  the  door  fac- 
ing, picked  up  the  gun,  pointed  it  in  the  direction  of  de- 
ceased, and  fired ;  that  he  was  on  the  top  step  and  that 
deceased'  was  on  the  ground  near  the  steps  when  he 
shot 

The  state's  counsel  asked  the  wife  of  the  deceased, 
when  she  was  testifying  as  a  witness  in  behalf  of  the 
state,  if  the  deceased  and  defendant  had  an  engagement 
to  go  to  town  on  the  day  of  the  killing,  and  the  witness 
was  allowed  to  testify,  against  the  objection  of  the  de- 
fendant, that  they  did.  This  evidence  was  properly  ad- 
mitted as  explanatory  of  the  conduct  and  object  of  the 
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deceased  in  going  to  the  home  of  the  defendant.  There 
was  no  error  committed  by  the  court  in  refusing  to  al- 
low the  defendant  to  show,  on  the  cross-examination  of 
Mrs.  Sexton,  what  he  said  and  how  he  acted  towards 
her  when  she  was  on  the  way  to  his  house  after  the 
shooting.  The  defendant's  good  will  or  ill  will  towards 
the  deceased's  wife  was  not  an  issue  in  the  case.  The 
shirt  worn  by  the  deceased  at  the  time  he  was  killed 
was  sufficiently  identified  and  was  properly  allowed  to 
be  introduced  in  evidence. — Andrews  v.  State,  159  Ala, 
14;  Pate  t\  State,  150  Ala.  10;  Holleij  v.  State,  75  Ala. 
14. 

The  question  asked  the  witness  Butler  on  cross-exam- 
ination, "What  did  he  (defendant)  tell  you,  what  did 
he  say  to  anyone?"  was  properly  refused,  as  calling  for 
a  self-serving  declaration  on  the  part  of  the  defendant 
that  was  no  part  of  the  res  gestae.  The  declaration  is 
not  shown  to  be  part  of  a  conversation  previously 
brought  out  by  the  state,  and  was  not  offered  as  such, 
but  as  independent  statements  constituting  part  of  the 
res  gestae. 

The  questions  asked  the  witness  Blackburn  on  cross- 
examination,  as  to  what  the  defendant  said  when  the 
witness  met  him,  referred  to  a  time  subsequent  to  and 
disconnected  with  the  killing  when  the  witness  met  the 
defendant  between  his  home,  a  quarter  of  a  mile  dis- 
tant, and  the  defendant's  home,  and  was  deafly  inad- 
missible. 

The  general  reputation  of  deceased  was  not  admissi- 
ble, but  only  his  character  as  a  violent  or  turbulent 
iiuui. — Monlgomcn/  v.  State,  Infra.  56  South.  92; 
Rhea  v.  State,  100  Ala.  119;  Smith  v.  State,  88  Ala.  73; 
Lfa7tg  V,  State,  84  Ala.  1 ;  De  Arman  v.  State,  71  Ala. 
352;  Eilandv.  State,  52  Ala.  322. 
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Nor  was  the  reputation  of  the  deceased  as  a  drinking 
man  admissible.  There  was  no  evidence  that  the  de- 
ceased was  or  had  been  drinking  on  the  occasion  in 
question. — CoAiley  v.  State,  92  Ala.  71 ;  Husey  v.  State, 
87  Ala.  121 ;  Franklin  v.  State,  29  Ala.  14. 

The  questions  asked  the  witness  Powers  with  refer- 
ence to  what  the  deceased  said  about  burning  the  fence 
for  stove  wood  at  the  time  he  (deceased)  made  threats 
was  nothing  more  than  the  hearsay  particulars  of  a 
former  trouble  or  difficulty  that  caused  the  threats  to 
be  made,  and  were  inadmissible.  The  threat  was  prov- 
en without  objection,  and  the  particulars  of  the  trouble 
causing  the  threat  to  be  made  were  properly  not  allow- 
ed.—B/weff  V,  State,  151  Ala.  41. 

The  legitimate  limits  of  cross-examination,  that  are 
largely  within  the  discretion  of  the  court^  were  not  ex- 
ceeded in  the  cross-examination  of  the  defendant.  The 
questions  asked  in  reference  to  the  defendant's  wife 
having  cried  out  just  before  the  deceased  went  to  the 
house  of  defendant  and  what  defendant  said  about  this 
were  relevant  to  show  the  purpose  of  the  deceased's 
visit  to  the  defendant's  house,  and  also  admissible  for 
the  purpose  of  laying  a  predicate  on  which  to  impeach 
the  witness. 

The  defendant  having  testified  as  a  witness  in  his 
owm  behalf,  his  general  reputation  was  admissibla — 
SuTcet  V,  State,  156  Ala.  S5i  Buchamian  v.  State,  109 
Ala.  7;  Jones  v.  State,  96  Ala.  103;  Mitchell  v.  State, 
94  Ala.  68;  Dolan  v.  State,  81  Ala.  11. 

Charge  5  requested  by  the  defendant  differs  from  the 
charge  cited  by  appellant's  counsel  and  set  out  in  Har- 
rises Case  (96  Ala.  24)  in  that  the  charge  in  this  case 
hypothesizes  the  jury's  belief  in  the  defendant's  having 
shot  the  deceased  while  being  assailed  in  his  own  home 
without  regard  to  the  belief  being  based  upon  the  evi- 
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dence,  while  the  charge  in  Harris's  Case  hypothesizes  as 
a  fact  the  defendant's  having  been  assaulted  in  his  own 
home.  The  natural  effect  calculated  to  be  produced  on 
the  minds  of  a  jury  by  this  charge,  including  in  the  hy- 
pothesis a  belief  that  the  defendant,  while  being  as- 
sailed, shot  and  killed  the  deceased,  would  be  more  like 
that  which  would  have  been  produced  by  the  charge 
in  Medlock/s  Case  (114  Ala.  6),  which  was  held  prop- 
erly refused  because  not  including  freedom  from  fault 
in  the  hypothesis.  Although  the  defendant  was  the 
only  eye-witness  who  testified  to  the  killing,  yet  it  was 
shown  by  the  testimony  of  one  of  the  witnesses  that  the 
deceased  went  to  the  house  of  the  defendant  for  the  pur- 
pose of  going  to  town  with  him  as  arranged  between 
them  in  a  friendly  spirit  the  day  previous,  and  it  was 
clearly  open  to  the  jury  to  find  on  this  evidence  that 
the  deceased  went  to  the  home  of  the  defendant  with 
no  felonious  intent  or  purpose  to  bring  on  a  difficulty, 
and,  so  finding,  it  was  with  them  to  conclude  that  the 
defendant  was  not  free  from  fault  in  bringing  on  the 
difficulty. —  Medlock^s  Gdse,  supra. 

A  man's  house  is  his  castle  for  purposes  of  defense, 
but  not  for  offensive  or  aggressive  operations,  and  he 
can  claim  the  right  to  stand  his  ground  and  if  neces- 
sary kill  his  adversary,  without  being  under  an  obliga- 
tion to  retreat  from  his  home  only  when  free  from  fault 
in  bringing  on  the  difficulty  and  when  acting  under  an 
impending  necessity  to  protect  himself  or  home. — Wat- 
kins  V,  State,  89  Ala.  82 ;  Gibson  v.  State,  126  Ala,  59. 

The  law  of  self-defense  as  applicable  to  one's  being 
under  no  obligation  to  retreat  in  his  home  was  fully 
covered  by  charges  Nos,  2,  3,  4,  8, 11, 17,  18,  and  44  giv- 
en at  the  request  of  the  defendant,  and  the  court  cannot 
be  put  in  error  for  refusing  instructions  which  are  fully 
or  substantially  covered  by  other  instructions  given  at 
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defendant's  request. — Montgomery  v.  State,  160  Ala 
7 ;  Boyd  v.  State,  154  Ala,  9 ;  Parhom  v.  State,  147  Ala. 
57;  B'ham  Ry.  Co.  v.  Rutledge,  142  Ala,  195. 

Charge  9  is  a  mere  argument. 

Charge  10  ignores  the  question  of  imminent  danger 
to  life  or  limb,  and  the  impending  necessity  to  kill  to 
save  life  or  to  protect  one^s  self  from  great  bodily  harm. 

Charge  12  is  bad  for  the  same  reason  discusesd  in 
passing  on  the  court's  ruling  as  to  charge  5. 

Charge  45  ignores  the  question  of  freedom  from  fault 
and  imminent  danger. 

Charge  48  is  misleading.  In  defining  the  right  of  a 
person-  to  defend  himself  and  kill  his  assailant^  the 
charge  ignores  the  necessity  of  being  free  from  fault  in 
bringing  on  the  difiSculty. 

Charge  50  singles  out  the  defendant's  testimony,  gives 
undue  prominence  to  it,  and  is  incorrect  as  a  statement 
of  law. 

Charge  57  includes  disputed  facts  in  the  hyi)othesis 
and  omits  freedom  from  fault. 

Charge  59  is  argumentative.  The  principles  of  law 
contained  are  covered  by  given  charge  No.  18. 

There  being  no  error  shown  by  the  record,  the  judg- 
ment of  conviction  will  be  affirmed. 

Affirmed. 
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Barker  v.  The  State. 

Murder. 

(Decided  Dec.  20,  1911.    57  South.  88.) 

Charge  of  Court;  Request;  Qualification  hy  Court. — It  was 
error  for  the  court,  after  having  given  a  written  charge  at  the  re- 
quest of  the  defendant  to  remark  within  the  hearing  of  the  Jury, 
"this  is  a  fool  charge,  but  I  will  give  it  to  you,  gentlemen  of  the 
Jury,  as  the  Supreme  Court  has  said  it  is  good  law;  but  in  my 
opinion,  it  is  misleading."  A  court  may  explain  a  written  charge 
given  to  the  Jury  at  the  instance  of  either  party,  but  may  not 
qualify  or  modify  it. 

AppjBAL  from  Elmore  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 
Dawes  Barker  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.    Keversed  and  remanded. 

Lancastee  &  Smoot^  and  J.  M.  Holley,  for  appel- 
lant.   No  brief  came  to  the  Reporter. 

R.  C.  Brickbll,  Attorney  General,  for  the  State. 

WALKER,  P.  J. — The  defendant  requested  the  court 
to  give  this  written  charge:  "A  reasonable  doubt  is 
not  the  same  as  the  probability  of  his  innocence.  A 
reasonable  doubt  of  the  defendant's  guilt  may  exist 
when  the  evidence  fails  to  convince  the  jury  that  there 
is  a  probability  of  defendant's  innocence."  In  refer- 
ence to  the  action  of  the  court  in  this  connection  the 
bill  of  exceptions  states:  "The  court  gave  this  charge 
at  the  request  of  the  defendant,  but  at  that  time  and 
in  the  presence  of  the  jury  made  the  following  remarks 
in  reference  to  said  charge,  to  wit:  *This  is  a  fool 
charge,  but  I  will  give  it  to  you,  gentlemen  of  the  jury, 
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as  the  Supreme  Oourt  has  said  it  was  good  law ;  but  in 
my  opinion  it  is  misleading.'  To  this  remark  of  the 
court  the  defendant  then  and  there  duly  excepted." 

The  statute  provides  that  "charges  moved  for  by  eith- 
er party  must  be  in  writing,  and  must  be  given  or  re- 
fused in  the  terms  in  which  they  are  written." — Code, 
§  5364.  In  giving  effect  to  this  statute  it  has  been  held 
that  the  court  may  explain  to  the  jury  a  written  charge 
given  at  the  instance  of  a  party,  but  is  not  permitted  to 
qualify  or  modify  it  {Calla/tvay  &  Truitt  v.  Gay,  143 
Ala.  524) ;  and  that  even  when  a  given  written  charge 
asserts  a  proposition  which  is  legally  incorrect,  or  which 
for  any  reason  the  court  might  properly  have  refused 
to  assert,  the  statute  has  the  effect  of  making  the  addi- 
tion to  it  by  the  court  of  any  qualification  of  it  a  revers- 
ible error.— Eiland  v.  The  State,  52  Ala.  322;  Edgar  v. 
The  State,  43  Ala,  45.  It  cannot  well  be  claimed  that 
by  the  act  of  the  court  in  accompanying  the  giving  of 
an  instruction  requested  with  a  statement  that  it  is  a 
fool  charge  which,  in  the  opinion  of  the  couH,  is  mis- 
leading, the  instruction  as  given  is  not  so  modified,  and 
its  weight  Avith  the  jury  as  a  guide  for  their  delibera- 
tions so  impaired,  as  probably  to  lead  them  to  consider 
it,  if  they  consider  it  at  all,  mainly  with  the  view  of 
not  being  misled  by  it,  rather  than  to  regard  it  with 
that  respect  which  should  be  accorded  to  the  instruc- 
tions of  the  court  as  to  the  law  applicable  to  the  issues 
of  fact  to  be  passed  on.  Without  regard  to  whether  or 
not  there  was  merit  in  the  court's  criticism  of  the 
charge,  it  was  improper  for  it  to  indulge  in  disparag- 
ing remarks  to  the  jury  in  reference  to  a  proposition 
.embodied  in  a  charge  given  to  them  as  a  part  of  the 
law  by  which  they  should  be  governed  in  the  discharge 
of  the  duty  imposed  upon  them.  The  jury  should  not, 
by  any  act  or  statement  of  the  court,  be  left  under  the 
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impression  that  any  part  of  the  instructions  to  then, 
is  by  the  court  itself  regarded  as  unworthy  of  approval 
as  a  statement  of  what  the  law  really  is,  or  that  it  is 
perfunctorily  or  unwillingly  given  to  them  in  charge  as 
a  part  of  the  law  of  the  case,  though  the  court  withholds 
from  it  its  assent  or  approval.  It  is  idle  to  expect  a 
jury  to  give  respectful  consideration  to  a  charge  when 
the  court  makes  known  that  it  regards  the  proposition 
embodied  in  it,  not  as  law,  but  as  mere  foolishness. 

Other  questions  presented  by  the  record  need  not  be 
passed  on,  as  they  may  not  arise  on  another  trial. 

Reversed  and  remanded. 


Gilbert   v.  The  State. 

Murder. 

(Decided  Dec.  21,  1911.    57  South.  127.) 

1.  Continuance;  Discretion. — In  the  absence  of  abuse  of  discre- 
tion, a  trial  court  will  not  be  put  in  error  for  refusing  a  motion 
for  continuance  on  account  of  absent  witnesses. 

2.  Appeal  and  Error;  Review;  Instructions ;  Request. — Unless  it 
affirmatively  appears  of  record  that  charges  requested  were  re- 
quested in  writing,  this  court  will  not  review  the  action  of  the 
trial  court  in  refusing  such  charges. 

3.  Same;  Record;  Matters  Not  Shown. — Where  the  bill  of  ex- 
ceptions shows  simply  that  the  defendant  requested  the  following 
charges  which  were  refused,  and  further  shows  that  the  charges 
were  endorsed,  refused  by  the  trial  judge,  it  is  not  made  affirm- 
atively to  appear  that  the  charges  were  requested  in  writing,  or 
that  they  were  separately  requested. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  Wiluam  E.  Fort. 
From  a  conviction  of  manslaughter,  Gilbert  appeals. 
Affirmed. 


No  counsel  marked  for  appellant. 
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R.  O.  Brickell^  Attorney  General,  and  W.  L.  Mae- 
tin,  Assistant  Attorney  General,  for  the  State.  The 
matter  of  continuance  was  within  the  discretion  of  the 
trial  court,  and  not  revisable  on  appeal. — House  v.  The 
State,  139  Ala,  132;  Terry  v.  The  State,  120  Ala.  287; 
Walker  v.  Tlie  State,  117  Ala.  85.  Counsel  discuss  the 
charges  refused,  and  cite  authority  in  support  of  their 
contention  that  they  were  properly  refused,  but  in  view 
of  what  is  said  in  the  opinion,  it  is  not  deemed  neces- 
sary to  here  set  them  out. 

PELHyVM,  J. — The  trial  court's  action  in  overruling 
the  defendant's  motion  for  a  continuance  on  account  of 
abvsent  witnesses  was  a  matter  resting  in  the  sound  dis- 
cretion of  the  court.  No  abuse  is  shown  of  the  discre- 
tion and  therefore  no  error  was  committed  in  denying 
the  motion.— if ot/se  v.  State,  139  Ala.  132,  135 ;  Terry 
V.  State,  120  Ala.  287,  292;  Walker  v.  State,  117  Ala- 
85,  87 ;  Carr  v.  State,  104  Ala.  4,  14 ;  Loicery  v.  State, 
98  Ala.  45,  50;  Walker  v.  State,  91  Ala.  76,  79;  White 
V.  State,  86  Ala.  69,  74 ;  De  Armon  v.  State,  77  Ala,  10, 
15;  Starr  t\  State,  25  Ala.  49,  51. 

The  charges  set  out  as  requested  by  the  defendant 
and  refused  are  not  shown  to  have  been  requested  in 
writing,  nor  to  have  been  separately  requested.  Imme- 
diately preceding  the  charges  as  they  appear  set  out  in 
the  bill  of  exceptions  is  the  following  statement :  "The 
defendant  requested  the  following  charges,  which  were 
refused."  The  bill  of  exceptions  further  shows  that 
each  of  the  charges  was  endorsed  "refused''  by  the  trial 
judge,  and  that  an  exception  was  reserved  to  the  action 
of  the  court  in  refusing  each  of  such  charges,  but  it 
nowhere  appears  that  the  charges  were  separately  re- 
quested, or  that  they  were  requested  in  writing;  and  it 
is  necessary,  to  present  the  action  of  the  trial  court  in 
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refusing  special  charges  requested  for  review  by  this 
court,  to  show  affirmatively  by  the  record  that  the 
charges  requested  were  in  writing. — Henderson  v. 
State,  137  Ala.  83;  Foxtvorth  v.  Brovm,  114  Ala,  299; 
Bellinger  v.  State,  92  Ala.  86;  Walker  v.  State,  91  Ala, 
76;  Ricketts  v.  B.  S.  Ry.  Co.,  85  Ala.  600;  Wheless  v. 
Rhodes,  70  Ala.  419;  Croshy  v,  Hutchinson^  53  Ala.  5. 

The  record  contains  no  error,  and  the  case  will  be 
affirmed. 

Affirmed. 


Long:  r.  The  State. 

Murder. 

(Decided  Nov.  30,  1911.    57  South.  62.) 

1.  Trial;  Objections  to  Evidence;  Time. — Where  the  questloD 
eliciting  the  evidence  Is  not  objected  to  when  asked,  a  motion  to 
exclude  the  evidence  conies  too  late  after  the  question  has  been 
answered. 

2.  Evidence;  Res  Oestate. — A  question  as  to  what  was  said  be- 
tween deceased  and  a  witness  sometime  after  the  difficulty  was 
over  and  at  a  place  other  than  where  the  difficulty  occurred,  was 
too  remote  and  not  of  the  res  gestate. 

3.  Trial;  Argument  of  Counsel;  Objection. — Objection  to  an  ar- 
gument of  the  solicitor  and  motion  to  exclude  same,  must  be  made 
pending  the  trial,  and  before  the  Jury  has  retired,  otherwise  they 
come  too  late. 

Appeal  from  Lee  Law  and  Equity  Court. 
Heard  before  Hon.  Lum  Dukb. 
Lee  Long  was  convicted  of  manslaughter  in  the  sec- 
ond degree  and  he  appeals.     Affirmed. 

Barnes  &  Denson^  for  appellant.  The  question  to 
the  witness  Lucius  Pope  and  his  answer  thereto  should 
have  been   excluded. — Watkins  v.   The  State,  89  Ala, 
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82;  Fuller  v.  The  State,  117  Ala.  36;  McKce  v.  The 
State,  82  Ala.  32.  The  court  should  have  sustained 
objection  to  the  argument  of  the  solicitor,  and  should 
have  excluded  \t— Dollar  t>.  The  State,  99  Ala.  236. 

R.  C.  Brickbll,  Attorney  General,  for  the  State. 

WALKER,  P.  J. — From  anything  that  appears  from 
the  bill  of  exceptions  the  statement  of  Lucius  Pope,  a 
witness  for  the  state,  that  "I  saw  the  place  where  the 
knife  stabbed  him,"  may  have  been  in  response  to  a 
question  clearly  seeking  to  elicit  such  a  statement.  It 
not  appearing  that  the  question  calling  for  the  statement 
was  objected  to,  it  cannot  be  said  that  the  defendant 
was  entitled  to  have  his  motion  to  exclude  that  state- 
ment sustained,  conceding  that  the  testimony  would 
have  been  subject  to  objection  duly  interposed. 

The  court  was  not  in  error  in  sustaining  the  objec- 
tion to  the  question  of  the  defendant  to  his  witness 
Blackmore :  "What  did  you  say  to  him,  and  he  to  you, 
at  O'Grady's  store  after  the  difficulty  Avas  over,  about 
the  knife  in  his  hand?"  What  the  witness  may  have 
said  to  the  deceased  some  time  after  the  difficulty,  at 
a  place  other  than  that  at  which  the  difficulty  occurr- 
ed, clearly  was  not  admissible  over  the  objection  duly 
interposed  by  the  state  to  such  evidence;  nor  was  it 
made  to  appear  that  the  statement  of  the  deceased 
which  was  called  for  by  the  question  was  so  connected 
in  time  and  place  with  the  difficulty  to  which  it  referr- 
ed as  to  constitute  it  a  part  of  the  res  gestae  of  the  oc- 
currence which  was  under  investigation. 

It  does  not  appear  from  the  bill  of  exceptions  that 
the  defendant's  objection  to,  or  his  motion  to  exclude, 
a  statement  made  by  the  solicitor  in  his  closing  argu- 
ment to  the  jury  was  taken  or  reserved  pending  the 
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trial,  or  l)efore  the  jury  had  retired  to  consider  its  ver- 
dict. For  anything  disclosed  by  the  record  both  the 
objection  and  the  motion  to  exclude  may  not  have  been 
made  until  after  the  jury  had  retired,  and,  if  so,  they 
were  too  late. — Donahoo  &  Matthews  v.  Tarrant^  1  C. 
of  App.  446;  55  So.  Rep.  270;  Moore  v.  The  State,  40 
So.  Rep.  345. 
Affirmed. 


Weaver  r.  The  State. 

Murder. 

(Decided  June  1,  1911.    Rehearing  denied  June  SO,  1911.    56  South 

749.) 

Appkal  fi"om  Bessemer  City  Court. 

Heard  Xyetore  Hon.  J.  CI  B.  Gwin. 

The  following  opinion  was  filed  on  application  for 
rehearing,  and  should  be  read  in  connection  with  the 
former  report  of  this  case  found  in  1  C.  of  A.  48;  55 
So.  956. 

PELHAM,  J. — The  defendant's  application  for  a  re- 
hearing, extensively  argueil  by  brief,  is  based  upon  two 
propositions,  one  of  which  was  given  no  particular 
prominence,  but  scant  attention,  indeed,  in  the  well- 
prepared  original  brief  filed,  14  pages  in  length. 

The  first  insistence  is  that  the  defendant  should  have 
been  allowed  to  offer  certain  evidence  explanatory  of 
flight  by  the  witness  White.  The  questions  to  which 
objections  Avere  sustained  that  defendant  complains  of 
were :  "Did  the  defendant  conceal  himself  while  there?" 
and  "Did  not  the  defendant  visit  his  gi^andfather  in 
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open  daylight,  fi:oing  along  the  public  road  in  Tusca- 
loosa county?-'  The  defendant,  in  testifying  in  his  own 
behalf,  before  the  witness  White  had  been  introduced 
as  a  witness,  had  admitted  his  (defendant's)  flight  im- 
mediately after  the  killing,  and  offered  no  explanation 
Avhatever  of  his  flight.  True  he  testifies  he  did  not  rim 
away,  but  icalked  off  to  his  grandfather's  in  the  adjoin- 
ing county,  but  he  admits  he  left  right  after  the  killing, 
stayed  out  in  the  woods  all  night,  and  then  "walked" 
to  his  grandfather's  next  day.  He  neither  made  nor 
offered  to  make  any  explanation.  That  the  defendant 
should  afterwards  offer  to  prove  by  the  witness  White 
his  conduct  while  at  his  grandfather's  two  or  three  days 
after  his  admitted  and  unexplained  flight  gave  no  indi- 
cation to  the  trial  court  that  the  purpose  was  to  offer 
circumstances  explanatoi*?-  of  flight.  And  in  fact  such 
evidence  could  have  no  tendency  to  rebut  or  explain 
the  fact  of  the  admitted  flight,  and  could  only  be  in  re- 
buttal of  concealment  after  flight — a  proposition  upon 
which  no  evidence  had  l)een  introduced.  Besides,  there 
was  no  error  committed  in  sustaining  objections  to 
these  questions,  as  they  were  leading  and  suggestive, 
and  the  trial  court  can  never  be  put  in  error  for  sus- 
taining objections  to  such  questions. — Hill  v.  Htatc, 
156  Ala.  3,  46  South.  864;  Pitman  r.  Sfa/c,  148  Ala. 
612,  42  South.  993;  JfeavcH  i\  State.  158  Ala.  5,  48 
South.  373. 

The  second  proposition  is  that  the  defe^ulant's  wit- 
ness Jeff  Levi  should  have  been  allowed  to  answer  the 
questions  asked  him  by  defendant  on  direct  examina- 
tion, as  follows :  "Was  the  deceased  at  that  time  quar- 
relsome" and  "Was  the  deceased  at  that  time  in  a 
quarrelsome  mood,  during  the  seven  minutes  immedi- 
ately preceding  the  shooting?"  to  which  questions  the 
court  sustained  the  state's  objections.     This  quarrel- 
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Homeness  and  quarrelsome  mood  had  reference  to  a  pe- 
riod or  duration  of  time  exceeding  some  seven  minutes 
preceding:  the  fatal  difficulty;  and,  while  we  appreciate 
that  the  authorities  have  gone  to  considerable  length 
in  permitting  opinion  statements  by  witnesses  in  testi- 
fying to  the  appearance  and  demeanor  of  persons  from 
observation,  we  must  not  lose  sight  of  the  fact  that  the 
reason  for  the  rule  making  this  kind  of  evidence  per- 
missible is  that  better  evidence  is  not  obtainable,  and 
that  the  witness  may  give  the  opinion  of  an  impression 
produced  upon  his  mind,  because  a  description  of  the 
facts  producing  the  impression  is  impossible  or  difficult 
of  narration.  The  questions  in  point  here  call  for  more 
than  a  mere  shorthand  rendering  of  facts,  or  such  an 
opinion  as  a  witness  may  give  under  the  recognized  ex- 
ceptions to  the  general  rule  against  the  permissibility 
of  opinion  evidence;  these  questions  call  for  the  men- 
tal status,  the  )noo(l  in  which  the  deceased  was,  extend- 
ing over  a  period  of  seven  minutes  time.  How  he  evi- 
denced such  a  quarrelsome  mood  during  that  length  of 
time  was  certainly  susceptible  of  narration.  He  must 
have  said  or  done  something  during  that  seven  minutes 
to  indicate  to  the  witness  his  quarrelsome  mood;  he 
could  not  alone  have  looked  a  quarrelsome  mood  for 
seven  minutes,  and  what  he  did  or  said  were  facts  that 
should  have  been  given  to  the  jury,  that  they  might 
draw  the  proper  inference  from  them. 

The  cases  considering  this  question  of  opinion  testi- 
mony are  numerous,  and  we  will  only  refer  to  them  in 
a  general  way.  In  Princess  Case,  100  Ala.  144,  14 
South.  409,  46  Am.  St.  Eep.  28,  cited  by  the  appellant, 
a  witness  was  allowed  to  testify  that  the  defendant 
^'Veemed  much  excited,"  and  in  Jenkins^  Case,  82  Ala, 
25,  2  South.  150,  it  was  held  permissible  for  a  witness 
to  state  that  the  defendant  "appeared  like  he  was  mad," 
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while  in  McAdory's  Case,  59  Ala.  92,  also  cited  by  ap- 
pellant, the  holding  of  the  court  seems  opposed  to  ap- 
pellant's contention,  as  the  statement  of  the  witness 
that  the  defendant  "looked  downcast"  was  held  inad- 
missible; but  this  case  is  said  by  the  court,  rendering 
the  opinion  in  the  case  of  Thornton  v.  Htate,  113  Ala. 
43,  21  South.  356,  59  Am.  St.  Rep.  97,  to  be  departed 
from,  as  are  also  the  rules  laid  down  in  the  decisions  in 
Gassenheimer^s  Cdse^  52  Ala.  313,  where  a  witness  was 
not  allowed  to  state  that  the  defendant  "looked  excit- 
ed," and  the  case  of  Johnson  r.  State,  17  Ala.  618,  where 
it  was  held  error  to  allow  a  witness  for  the  state  to  tes- 
tify that  the  defendant  "looked  serious."  In  Miller's 
Case,  107  Ala.  40,  19  South.  37,  that  the  defendant  "ap- 
peared to  be  angry"  was  held  competent,  and  in  the  case 
of  Reeves  v.  State,  96  Ala.  33,  11  South.  296,  that  the 
defendant  "was  talking  mad,"  and  "trying  to  fight," 
were  permissible  statements,  and  in  Thornton's  Case, 
supra,  that  the  defendant  "looked  frightened"  was  al- 
lowed; while  in  Coleman's  Case,  87  Ala.  14,  6  South. 
290,  it  was  held  not  permissible  to  allow  a  witness  to 
testify  that  the  defendant  was  "restless^  nervous,  and 
excited."  In  Lewis'  Case,  96  Ala.  6,  11  South.  259,  38 
Am.  St.  Rep.  75,  a  witness  was  not  permitted  to  testify 
that  the  deefndaht  "seemed  afraid."  Since  the  ruling 
in  Thornton's  Case,  supra,  the  Supreme  Court  has  held, 
in  Knight's  Case,  160  Ala.  58,  49  South.  764,  that  the 
question,  "Was  that  said  through  a  spirit  of  friendli- 
ness?" manifestly  calls  for  an  opinion  or  conclusion  of 
the  witness,  and  was  not  allowable;  and  it  was  also 
ruled  in  Hleningburg's  Case,  153  Ala.  13,  45  South.  246, 
that  a  witness  could  not  testify  as  to  whether  a  person 
acted  like  a  crazy  man;  and  in  Bettis'  Case,  160  Aia. 
3,  49  South.  781,  a  witness  was  not  allowed,  on  the 
ground  that  it  was  an  opinion,  to  state  that  a  person 
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attomptod  to  cany  out  a  threat.  And  so  there  are 
many  othec  rulings  by  the  court  along  this  line  which  it 
is  unne(*ossary  for  us  to  discuss  or  cite  here,  but,  as 
said  by  that  eminent  jurist,  Chief  Justice  Brickell,  in 
rendering  the  opinion  of  the  court  in  the  case  of  Oas' 
scnheim(T  r.  State,  supra:  "Opinions  of  witnesses  as 
to  the  conduct  or  appearance  or  demeanor  of  others  are 
never  very  reliable,  and  should  never  be  received  when 
better  evidence  is  att-ainable.  It  is  never  very  satis- 
factory, though  it  may  be  more  difficult  for  them  to 
state  facts,  and  let  impartial  and  sworn  triers  of  facts 
form  and  express  the  opinion." 

The  questions  propounded  in  this  case,  calling  for 
an  opinion  of  the  witness,  we  think,  fall  within  the  in- 
hibition of  the  rule  against  giving  opinion  testimony 
when  the  narration  of  facts  could  have  been  given,  from 
which  the  jury  could,  as  was  their  province,  draw  the 
conclusion. 

It  was  clearly  in  the  discretion  of  the  primray  court 
to  permit  or  refuse  these  questions  calling  for  an  opin- 
ion, aside  from  the  question  of  their  inadmissibility  for 
that  reason,  as  they  were  leading  questions,  put  by  a 
party  to  his  own  witness;  and  the  discretion  of  the 
court  in  refusing  or  allowing  them  is  not  revisable  on 
error  here. — Blevins  v.  Pope,  7  Ala.  371;  Sayre  v.  Dur- 
tvood,  35  Ala.  247 ;  Gassenheime^^s  Case,  supra;  Pitman 
V.  State,  148  Ala.  612,  42  South.  993;  Hill  v.  State,  156 
Ala,  3,  46  South.  864. 

The  application  for  a  rehearing  is  denied. 

Denied. 
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Kelly  V.  The  State. 

Assault  With  Intent  to  Murder, 

(Decided  Dec.  21,  1911.    57  South.  78.) 

Evidence;  Bias;  Ill-will. — It  is  competent,  in  a  prosecution, 
to  ask  the  prosecuting  witness  questions  tending  to  show  a  bias  or 
iU-wlll  on  his  part,  relative  to  the  defendant,  and  the  questions 
asked,  to  which  objections  were  sustained,  were  such  as  would  tend 
to  show  such  feeling  on  the  part  of  the  witness. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  M.  Frank  Cahalan. 
Charles  Kelly  was  convicted  of  an  assault  with  in- 
tent to  murder,  and  he  appeals.    Affirmed. 

Bush  &  Bush,  for  appellant.  Counsel  discuss  as- 
signments relative  to  the  exclusion  of  evidence,  but 
without  citation  of  authority.  They  insist  that  the 
court  erred  in  refusing  charges  3  and  4,  and  cite  Ken- 
nedij  i\  The  ^tate,  140  Ala.  1;  Tribbic  v.  The  Htate, 
145  Ala.  23. 

Robert  C.  Brickell,  Attorney  General,  for  the  State. 

WALKER,  P.  J. — John  Smith,  the  person  charged 
to  have  been  assaulted,  was  examined  as  a  witness  for 
the  state.  On  his  cross-examination,  the  counsel  for 
the  defendant  asked  him  questions  which  sought  to 
bring  out  the  facts  that,  previous  to  the  alleged  assault, 
the  witness  was  the  leader  in  getting  up  a  petition  to 
the  superintendent  of  the  mine  in  which  the  witness 
and  the  defendant  were  employed  to  have  the  latter  dis- 
charged, and  that  the  witness  himself  had  been  discharg- 
ed by  the  superintendent  because  of  his  trying  to  run 
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the  defendant  away  from  Indio,  where  he  resided.  The 
defendant  duly  excepted  to  the  action  of  the  court  in 
sustaining  the  ohjections  of  the  solicitor  to  these  ques- 
tions. The  court  was  in  error  in  these  rulings.  It  was 
competent  to  bring  out  on  the  cross-examination  of  the 
witness  that  he  had  a  bias  or  ill  will  against  the  accus- 
ed, and  the  questions  were  calculated  to  elicit  testi- 
mony tending  to  show  that  such  was  the  fact. — Ott  v. 
The  Htatc\  160  Ala.  29;  t^alm  v.  The  Htate,  89  Ala.  56. 
Reversed  and  remanded. 


Milford  r.  The  State. 

Assault   With  Intent  to  Murder. 

(Decided  Dec.  19,  1911.  57  South.  96.) 

1.  Homicide;  Insanity;  Evidence. — Before  evidence  tending  to 
produce  insanity,  such  as  the  acts  and  bad  conduct  of  a  wife,  be- 
comes admissible  as  a  defense  in  murder  or  assault  with  intent,  the 
defendant  must  offer  some  testimony  of  his  insanity  at  the  time  of 
the  commission  of  the  act  charged 

2.  Trial;  Ohjection  to  Evidence;  Putting  Court  on  Notice. — 
Where  evidence  is  offered  which  is  prima  facie  Irrelevant  and  in- 
admissible, the  court  will  not  be  put  in  error  for  sustaining  objec- 
tion thereto,  unless  the  party  calling  for  such  evidence  states  to 
the  court  that  he  intends  by  subsequent  evidence  to  show  its  rele- 
vancy, and  the  tendencies  and  character  of  the  subsequent  evi- 
dence to  be  itroduced  by  him. 

3.  Witnesses;  Examination;  Leading  Questions. — It  Is  within  the 
discretion  of  the  trial  court  to  permit,  or  not,  leading  questions  and 
unless  abuse  of  discretion  is  shown,  a  court  will  not  be  put  in  error 
for  permitting  or  declining  to  permit  leading  questions. 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  S.  L.  Weaver. 

Will  Milford  Avas  convicted  of  assault  with  intent  to 
murder  and  sentenced  to  twenty  years  in  the  peniten- 
tiary. The  defense  was  not  guilty  by  reason  of  insan- 
itv.     From  the  conviction  he  appeals.     Affirmed. 
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J.  T.  Roach,  for  appellant.  The  general  character 
of  the  wife  (in  this  case  the  person  assaulted)  and  her 
acts,  tending  to  produce  strange  mental  condition,  were 
admissible,  and  the  court  erred  in  excluding  the  evi- 
dence offered  in  this  connection. — White  v.  The  State, 
22  So.  Ill ;  McGutchens  v.  Loggens,  109  Ala.  457 ;  Rhea 
V.  The  State.  100  Ala.  119.  For  authority  in  other  ju- 
risdictions, see  55  Mo.  520;  43  S.  W.  637;  188  Ind.  9; 
32  S.  W.  166.  The  evidence  offered  as  to  the  insanity 
of  the  defendant  is  competent,  and  should  have  been 
admitted. — Parsons  v.  The  Statey  81  Ala.  577;  Parrish 
r.  The  State,  139  Ala.  16. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State.  The 
defense  of  moral  law  emotional  insanity  is  not  rec- 
ognized in  this  state  as  a  defense  to  crime. — Cauley  v. 
The  State,  133  Ala.  128;  Walker  t\  The  State,  91  Ala. 
768;  Parsons  v.  The  State,  81  Ala.  577.  A  mere  decla- 
ration that  a  man  acted  like  a  crazy  man  under  the  cir- 
cumstances of  this  case  was  not  sufficient. — Braham  v. 
The  State,  143  Ala.  28.  Testimony  as  to  the  assaulted 
woman's  character  was  not  admissible  to  impeach  her 
veracity. — Vrawfo7'd  v.  The  State,  112  Ala.  1;  Perry  v. 
The  State,  149  Ala.  40;  Swent  v.  The  State,  154  Ala. 
46.  The  acts  and  conduct  of  the  wife  were  prima  facie 
inadmissible  at  the  time  offered,  and  no  statement  was 
made  to  the  court  of  anticipatecl  evidence  rendering  the 
proposed  testimony  relevant. 

DB  GRAFFENRIED,  J.— The  defendant  was  indict- 
ed for  assault  with  intent  to  murder,  was  convicted  by 
a  jury,  and  under  the  judgment  of  the  court  rendered 
on  the  verdict  was  sentenced  to  the  penitentiary  for 
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twenty  years.  From  this  judgment  the  defendant  ap- 
peals. 

The  party  upon  whom  the  assault  was  made  was  the 
Avife  of  the  defendant.  The  details  of  the  crime,  as 
shown  by  the  evidence,  were  brutal  in  the  extreme,  and 
if  the  defendant  was  guilty  the  punishment  inflicted  by 
the  court  was  not  too  severe. 

It  appears  from  the  evidence  that  the  relations  ex- 
isting between  the  defendant  and  his  wife  at  the  time 
of  the  commission  of  the  alleged  offense  were  extremely 
unhappy,  and  that  this  unhappy  situation  was  due, 
largely,  to  the  misconduct  of  the  wife.  In  fact,  the  par- 
ties had  separated  more  than  once,  and  the  wife,  ac- 
cording to  the  testimony,  was  a  woman  of  bad  character. 
On  the  other  hand,  except  for  certain  statements  made 
by  the  wife  while  she  was  on  the  stand  as  a  witness  tes- 
tifying against  the  defendant,  the  evidence  all  tends 
to  show  that  the  defendant  was,  up  to  the  time  of  the 
commission  of  the  offense,  a  man  of  good  character. 

On  the  night  of  the  alleged  offense,  the  defendant  aui^ 
the  wife  slept  in  different  rooms,  and  al>out  three  o'clock 
in  the  morning  the  defendant  went  into  her  room  and 
while  she  slept  struck  her  several  blows  on  the  head, 
fracturing  the  skull  in  three  places  and  inflicting  sev- 
eral dangerous  wounds.  The  bill  of  exceptions  tends 
to  show  that  the  wife  did  not  know  of  her  injuries  un- 
til several  days  after  the  occurrence,  as  the  first  blow 
seems  to  have  rendered  her  unconscious.  Immediately 
after  the  occurrence  the  defendant  left  and  was  not 
seen  for  more  than  two  weeks. 

The  case  was  tried  upon  the  pleas  of  not  guilty  and 
not  guilty  by  reason  of  insanity  at  the  time  of  the  com- 
mission of  the  offense. 

1.  While  the  trial  was  in  progress  and  before  the 
defendant  testified,  and  before  any  evidence  had  been 
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offered  tending  to  show  that  the  defendant  was  insane 
at  the  time  of  the  commission  of  the  alleged  offense, 
and  \iihile  the  defendant's  wife  was  testifying  as  a  wit- 
ness, counsel  for  defendant  asked  her  the  following 
question:  "Is  it  not  a  fact  that  some  time  last  sum- 
mer, before  the  alleged  assault,  you  were  in  company 
with  men  of  questionable  habits  and  character  on  the 
comer  of  Twentieth  street  and  First  avenue  in  the  city 
of  Birmingham,  and  that  you  held  their  hands  and 
slapped  them  on  the  back?"  The  state  objected  to  the 
above  question  on  the  ground  that  it  called  for  incom- 
petent, irrelevant,  and  immaterial  testimony.  There- 
upon the  attorney  for  the  defendant  called  the  court's 
attention  to  the  fact  that  the  defendant  had  interposed 
a  plea  of  "not  guilty  by  reason  of  insanity,"  and  that 
he  proposed  to  show  that  the  conduct  on  the  part  of  the 
wife  was  brought  home  to  the  defendant,  and  argued  to 
the  court  that  under  the  plea  of  insanity  it  was  rele- 
vant, material,  and  competent  to  show  any  act  or  fact 
which,  when  brought  to  the  knowledge  of  the  defend- 
ant, would  have  a  tendency  to  unbalance  his  mind.  The 
court  sustained  the  objection  and  refused  to  allow  the 
witness  to  answer  the  question,  and  the  defendant  then 
and  there  duly  excepted  to  this  action  of  the  court. 

In  making  the  above  statement  to  the  court,  counsel 
for  defendant  did  not  state  that  he  intended,  by  subse- 
quent evidence  to  be  introduced  by  him,  to  show  that 
the  information  called  for  by  the  above  question,  when 
communicated  to  defendant,  had  so  weighed  upon  his 
mind  that  he  became  insane,  and  that  at  a  time  of  men- 
tal irresponsibility,  caused  by  such  insanity,  he  com- 
mitted the  act. 

A  jury  have  no  right  to  infer  the  existence  of  insan- 
ity from  the  existence  of  a  cause  which  may  have  some 
tendency  to  produce  it,  unless  there  is  some  evidence 
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before  them  that  insanity  actually  followed  as  a  result 
of  the  possible  cause.  As  wias  said  by  the  Supreme 
Court  of  Indiana,  "If  it  were  a  case  where  a  given  ef- 
fect must  follow  the  cause,  there  would  be  force  in  the 
argument  because  proof  of  the  cause  would  be  proof 
of  the  effect.  But  we  know  that  the  various  causes 
that  may  tend  to  produce  insanity  very  frequently  fail 
to  produce  any  such  effect ;  and  it  seems  to  us  that  it  is 
not  competent  to  prove  the  existence  of  such  exciting 
cause  unaccompanied  with  some  proof  that  the  effect 
followed  the  cause.  Indeed,  a  jury  would  not  be  au- 
thorized to  find  a  man  to  be  insane  without  proof  on 
the  subject  other  than  the  fact  that  a  cause  existed  that 
tended  to  prove  insanity." — Sawyer  v.  State,  35  Ind. 
80. 

Our  undertsanding  is  that  when  evidence  is  offered 
during  a  trial  and  when,  at  the  time  it  is  offered,  it  is 
pihna  facie  incompetent  and  the  party  against  whom 
it  is  sought  to  be  introduced  objects  to  its  introduc- 
tion, the  party  so  offering  the  evidence  cannot  put  the 
trial  court  in  error  for  its  refusal  to  allow  such  evi- 
dence, unless  he,  by  a  statement  to  the  court,  shows 
that  he  will  subsequently  introduce  such  evidence  as 
will  render  the  proposed  evidence  relevant  and  mate- 
rial and  subsequently  introduces  such  evidence.  The 
defendant,  while  the  state  was  offering  its  evidence, 
asked  similar  questions  of  other  witnesses,  which,  if 
answered  aflrmatively,  would  have  tended  to  show  that 
defendant's  wife  was  a  lewd  woman  and  that  her  acts 
had  been  such  as  would  naturally  have  given  him  much 
concern,  but  as  that  evidence  was,  at  the  time  it  was 
offered,  prima  fa<'ie  irrelevant,  and  counsel  for  the  de- 
fendant did  not  sufficiently  inform  the  court  as  to  how 
and  by  what  evidence  he  would  subsequently  render  it 
material,  the  court  cannot  be  put  in  error  for  refusing, 
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on  the  objection  of  the  solicitor,  to  allow  the  evidence 
to  go  to  the  jnry. —Smith  v.  Oufford,  33  Ala.  168;  First 
Nat.  Bank  v.  Chaffin,  118  Ala.  246. 

Evidence  that  a  man's  wife  was  a  lewd  woman  and 
that  he  was  informed  of  her  misconduct  in  no  way  pal- 
liates his  crime  if  he  murders  her.  If  her  lewdness  ren- 
ders him  insane  and  he  kills  her  while  insane,  he 
must  offer  evidence  of  his  insanity  at  the  time  of  the 
act  before  the  evidence  of  her  lewdness  becomes  admis- 
sible.— SoAvyer  i\  Statc^  supra, 

2.  For  the  above  reasons,  the  action  of  the  trial  court 
as  to  all  of  the  questions  propounded  to  the  witnesses 
Vandy  Lewis,  J.  F.  Weir,  and  Mrs.  Charley  Graham, 

,  which  the  court,  on  the  objection  of  the  solicitor,  re- 
fused to  allow  the  witnesses  to  answer,  must  be  sus- 
tained. These  witnesses  were  placed  upon  the  stand  by 
the  defendant  and  many  of  the  questions  were  plainly 
leading,  and  the  action  of  the  trial  court  in  refusing  to 
allow  them  to  be  answered  can  be  also  sustained  on 
that  ground. 

3.  It  is  also  evident  that  the  court,  on  objection  of 
the  solicitor,  properly  refused  to  allow  Mrs.  Charley 
Graham  to  answer  the  following  question:  "Is  it  not 
a  fact  that  you  observed  the  defendant,  a  short  while 
before  this- trouble,  strolling  about  the  field  picking  up 
sticks,  and  that  you  remarked  to  your  husband  that 
Mr.  Milford  acted  like  a  crazy  man?" — liraham  v.  State, 
143  Ala.  28. 

4.  The  action  of  the  trial  court  in  its  other  ruling 
on  the  evidence  was  in  accordance  with  the  views  ex- 
pressed by  us  in  sections  1  and  2  of  this  opinion,  and 
such  rulings  of  the  court  were,  therefore,  without  er- 
ror. 

While  there  may  have  been  some  evidence  tending  to 
show  that  the  defendant  was  insane  at  the  time  of  the 
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commission  of  the  alleged  offense,  the  record  discloses 
that  he  was  convicted  by  a  jury  after  a  fair  and  legal 
trial,  and  as  there  is  no  error  in  the  record  the  judg- 
ment of  the  court  below  is  affirmed. 
Affirmed. 


Hankinson  v.  The  State. 

Assault  With  Intent  to  Murder, 
(Decided  Dec.  19,  1911.    57  South.  61.) 

Indictment  and  Information;  Sufficiency;  Code  Form. — An  in- 
dictment in  the  exact  language  prescribed  by  the  code,  Is  sufficient, 
even  though  matters  of  substance  are  omitted  by  such  form. 

Appeal  from  Jefferson  Criminal  Cburt. 

Heard  before  Hon,  M.  Frank  Cahalan. 

John  Hankinson  was  convicted  of  an  assault  with 
intent  to  murder,  and  he  appeals.    Affirmed. 

The  indictment  is  as  follows  (omitting  formal  charg- 
ing part)  :  John  Hankinson  unlawfully  and  with  mal- 
ice aforethought  did  assault  Josh  Jones,  w^th  intent  to 
murder  him,  etc.  The  demurrers  are:  1.  Fails  to  al- 
lege with  what  kind  or  character  of  instrument  the  said 
assault  was  committed.  2.  Fails  to  allege  how  Josh 
Jones  was  a*ssaulted.    3.  Fails  to  allege  any  offense. 

FiLVNK  S.  Andrp:&s,  for  appellant.  Counsel  insist 
that  the  form  prescribed  by  the  Code,  is  insufficient  and 
violative  of  Sec.  6,  Const.  1901,  and  that  therefore  the 
indictment  is  insufficient,  and  that  the  demurrers 
thereto  should  have  been  sustained. — Hornsby  v.  The 
State.  94  Ala.  555;  Reese  v.  The  State,  50  Ala.  144. 


Digitized  by 


Google 


2.3  OF  ALABAMA.  Ill 

[Hankinson  y.  The  State.] 

RoBEET  C.  Brickbll^  Attorney  General,  and  T.  H. 
Seay^  Assistant  Attorney  General,  for  the  State.  The 
indictment  pursued  the  exact  language  of  the  statute, 
and  was  therefore  sufficient. — Woods  v.  The  State,  50 
Ala.  144 ;  Reese  v.  State,  39  South.  678. 

DE  GRAFFENBIED,  J.— The  indictment  in  this 
case  is  in  the  exact  language  of  the  form  prescribed  by 
the  Code  for  an  indictment  for  an  assault  with  intent 
to  murder.  It  was,  therefore,  not  subject  to  the  de- 
murrer which  the  defendant  interposed  to  it.  "We  have 
made  very  many  rulings  on  the  sufficiency  of  the  forms 
of  indictment  furnished  in  the  several  Codes.  ^When 
the  legislature,  either  in  the  body  of  the  statute,  or  in 
a  prescribed  form,  declares  what  shall  be  a  sufficient 
indictment,  such  legislative  direction  is  pronounced 
controlling,  and  an  indictment  pursuing  such  form  will 
be  pronounced  good.' — Smith  v.  State,  63  Ala.  55;  Mc- 
CuUongh  v.  State,  63  Ala.  75;  Wilson  v.  State,  61  Ala. 
151.  ^An  indictment  conforming  to  the  form  prescrib- 
ed by  the  Code  is  sufficient,  though  matters  of  substance 
are  omitted.- — Weed  v.  State,  55  Ala.  13.  See  also  3 
Brick.  Dig.  280,  §  459,  wlhere  it  is  affirmed  that  indict- 
ments conforming  to  the  form  prescribed  by  the  Code 
are  sufficient  whether  charging  a  felony  or  a  misde- 
meanor.''— Bailey  v.  State,  99  Ala.  143. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 
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(Jrandall  v.  The  State. 

Assault  With  Intent  to  Murder, 
\  (Decided  Nov.  21,  1911.  56  South.  873.) 

1.  Statutes;  Construction;  As  a  Whole. — ^Acts  1909,  p.  305,  while 
consisting  of  thirty- two  sections,  is  but  a  single  act,  and  must  be 
construed  as  a  whole. 

2.  Grand  Jury;  Organization;  Statutory  Provisions. — At  a  term 
preceding  that  at  which  the  indictment  was  found,  the  presiding 
judge  drew  the  names  of  fifty  persons  to  constitute  the  grand  and 
petit  juries,  and  at  the  following  term,  after  passing  on  excuses, 
there  remained  only  thirty-six  jurors;  to  meet  the  requirements  for 
jurors,  the  presiding  judge  drew  from  the  jury  box  the  names  of 
eighteen  other  persons,  who  were  summoned  and  appeared;  the 
judge  placed  their  names,  together  with  the  names  of  those  origi- 
nally drawn,  in  a  hat  and  drew  therefrom  first  the  names  of  eighteen 
jurors  who  were  sworn  and  empanelled  as  the  grand  jury  which  re- 
turned this  indictment.  Construing  together  sections  18,  20,  23  and 
29,  Acts  1909,  p.  305,  it  is  held  that  there  was  no  defect  in  the 
organization  of  the  grand  jury. 

3.  Same;  Defect;  Waiver;  Plea. — A  failure  to  question  the  val- 
idity of  the  indictment  by  plea  in  abatement  on  the  ground  that  one 
of  the  grand  jurors  who  found  the  indictment  was  not  shown  by 
the  record  to  have  been  drawn  as  a  juror  at  any  time,  is  a  waiver 
of  the  defect.     (Sec.  23,  Acts  1909,  p.  305.) 

4.  Appeal  and  Error;  Erroneous  Judgment;  Correction. — Where 
the  court  sentences  a  defendant  to  hard  labor  for  the  payment  of 
coats  at  a  rate  different  from  that  prescribed  J)y  statute,  this  court 
on  appeal  will  correct  the  judgment,  and  as  corrected,  will  affirm, 
in  the  absence  of  other  error. 

Appeal  from  Baldwin  Circuit  Tourt. 
Heard  l>eforc  noii.  Samuel  R.  Browne. 
From  a  conviction  of  assault  witli  intent  to  muwler 
Jordan  Orandall  appeals.     Corrected  and  Affirmed. 

Leslie  Hall,  for  appellant.  The  indictment  was 
subject  to  the  pleax  interposed,  and  should  have  been 
quashed. — Cochran  i\  The  ^tate,  89  Ala.  40.  The  cura- 
tive effect  of  section  23,  Acts  1909,  p.  305,  cannot  save 
the  indictment.     The  fi^'and  jury  was  composed  of  sev- 


Digitized  by 


Google 


2  1  OF  ALABAMA.  113 

[Crandall  v.  The  State.] 

eral  unauthorized  persous,  and  the  indictment  is  ther- 
fore,  invalid. — Oshorn  v.  The  titate,  154  Ala.  44;  Nor- 
d<ni  r.  The  Htate,  143  Ala.  13;  Hpivey  v.  The  Htate,  56 
So.  252;  Frier  v.  The  Htate.  146  Ala.  4;  Tucker  v.  The 
State,  152  Ala.  4.  How  Rogers  happened  to  1)€  on  the 
grand  jury  does  not  appear. — Bean  v.  The  State,  126 
Ala.  1,  and  authorities  supra. 

R.  C.  Brickell,  Attorney  General^  and  William  L. 
Martin,  Assistant  Attorney  General,  for  the  State.  The 
court  properly  sustained  the  demurrers  to  the  pleas. — 
liaileif  r.  The  State,  55  So.  601.  The  only  objection  to 
the  formation  of  the  grand  jury  is  that  the  jurors  were 
not  drawn  by  the  officers  designated  by  law. — Sec.  23, 
Acts,  1909,  p.  305;  Spivey  v.  The  State,  56  So.  232. 
Construing  together  the  sections  of  the  Act  of  1909,  p. 
305,  it  must  be  held  that  the  court  properly  organized 
the  gi'and  jury.  For  failure  to  file  plea  setting  up  the 
facts  that  Rogers  was  improperly  on  the  jury,  the  de- 
fendant waived  such  defect.— ll^e//«  i\  The  State,  88 
Ala.  239;  Welsh  v.  The  State,  96  Ala.  92. 

i)E  GRAFFENRIEI),  J.— The  appellant  was  indict- 
ed for  assault  with  intent  to  murder,  was  tried  by  a 
jurj'  and  convicted,  and  from  the  judgment  of  convic- 
tion appeals. 

The  only  matter  presented  for  our  determination  re- 
lates to  the  manner  in  which  the  gi'and  jury  which  prc^ 
ferred  the  indictment  was  organized.  It  appears  thai 
at  the  term  preceding  the  term  at  which  the  indict- 
ment was  found  the  presiding  judge  drew  from  the  jury 
box  the  names  of  50  persons  to  supply  the  juries,  grand 
and  petit,  at  the  following  term.  At  the  following  term, 
after  hearing  the  excuses  of  the  persons  so  drawn  and 
summoned,  there  remained  only  36  persons  as  the  panel 
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from  which  the  grand  and  petit  juries  were  to  be  se- 
lected. The  jurors  thus  remaining,  not  being  sufficient 
to  meet  the  demands  of  the  court  for  grand  and  petit 
jnrors,  thereupon  the  presiding  judge  drew  from  the 
jury  1k>x  the  names  of  18  other  pei'sons  residing  within 
5  miles  of  the  courthouse,  and  ordered  the  sheriff  to 
summon  them  as  jurors  for  that  t^rm  of  the  court. 
When  these  18  jurors,  pursuant  to  such  summons,  ap- 
peared, the  judge  placed  their  names,  along  with  the 
other  36  names,  together  in  a  hat,  and  drew  therefrom, 
first,  the  names  of  18  jurors,  and  they  were  impaneled 
and  sworn  as  the  gi*and  jury  for  that  term  of  the  court, 
and  constituted  the  grand  jury  which  preferred  the  in- 
dictment against  appellant.  It  is  insisted  by  appel- 
lant that  the  grand  jury  thus  organized  was  not  in  fact 
a  legal  grand  jury;  and  that  therefore  the  indictment 
preferred  against  him  was  in  fact  no  indictment.  This 
insistence  groA\'>i  out  of  the  fact  that  the  court  did  not 
organize  the  grand  jury  out  of  the  first  36  jurors,  but 
impanehxl  it  after  the  second  18  names  had  been  placed 
with  the  first  36  names;  in  other  words,  that  the  grand 
jury  thus  organized  was  composed  partly  of  the  first  36 
jurors  and  partly  of  the  set^ond  18  jurors. 

The  act  entitled  *'An  act  to  prescribe  the  qualifica- 
tions of  jurors,  etc.,''  approved  August  31,  1909,  known 
as  the  new  jury  law,  is  composed  of  32  sections,  and 
all  of  these  sections  are  to  be  read  and  construed  to- 
gether. Together  they  constitute  one  act,  and  the  va- 
rious sections  of  the  act  explain  and  qualify  each  other. 
Kection  18  of  the  act  must  be  read  in  connection  with 
section  20  of  the  same  act.  When  so  read  together,  it 
becomes  manifest  that  the  court  committed  no  error  in 
the  manner  in  which  the  grand  jury  was  impaneled, 
Section  18  provides  for  cases  where  enough  jurors  ap- 
pear out  of  the  number  originally  drawn  and  summoned 
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to  meet  the  requirements  of  the  court  for  jurors,  both 
grand  and  petit;  vhile  section  20  provides  for  the  con- 
tingencies which  occurred  in  this  case,  viz.,  for  cases 
where  not  enough  jurors  appear  out  of  the  number  orig- 
inally drawn  and  summoned  to  form  the  juries  re- 
quired. 

That  the  court  was  without  error  in  this  regard  is 
also  made  clear  by  the  concluding  portions  of  section 
29  of  the  act,  which  is  as  follows :  "The  jurors  select- 
ed, drawn,  summoned,  and  impaneled  under  the  pro- 
visions of  this  act,  whether  at  an  earlier  or  a  later  day 
than  required  by  this  act,  must  and  shall,  in  all  respects, 
be  deemed  legal,  and  to  possess  in  full,  in  every  respect, 
power  to  i>erform  all  of  the  duties  of  gi*and  and  petit 
jurors.  And  no  objection  can  be  taken  to  any  venire  of 
jurors  except  for  fraud  in  drawing  or  summoning  the 
jurors" — and  by  that  provision  of  s(H!tion  23  of  said  act, 
which  declares  that  no  objection  can  be  taken  to  an 
indictment,  except  upon  the  ground  that  the  jurors  who 
found  the  indictment  were  not  drawn  by  the  officers 
designated  by*  law  to  draw  the  same. — Acts  Special  Ses- 
sion 1909,  p.  315;  kipivey  r.  State,  172  Ala.  56  South.  232. 

It  is  insisted  by  appellant  that  the  grand  jury  which 
preferred  the  indictment  in  this  case  was  also  illegal, 
bec*ause  one  liogers  served  on  the  grand  jury  which 
found  the  indictment,  and  the  record  fails  to  disclose 
that  he  was  drawn  as  a  juror  at  any  time.  The  atten- 
tion of  the  trial  court  was  not  called  to  this  matter, 
either  by  motion  to  quash  or  by  plea  in  abatement,  or 
by  motion  in  arrest  of  judgment,  and  the  question  as 
to  the  validity  of  the  indictment  on  this  account  is  rais- 
ed for  the  first  time  here.  By  failing  to  interpose  his 
plea  in  abatement  to  said  indictment,  as  provided  in 
section  23  of  the  act  above  referred  to,  the  defect  or 
irregularity  complained   of  was  thereby   waived,  and 
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this  by  the  express  terms  of  the  statute  itself. — Acts 
Special  Session  1909,  p.  315,  §  23. 

The  court  erroneously  isentenced  the  appellant  to 
hard  labor  for  the  payment  of  his  costs  at  the  rate  of 
40  cents,  instead  of  at  the  rate  of  75  cents,  per  day,  as 
provided  by  law.  The  judgment  of  the  court  below  will 
be  here  corrected  in  that  particular,  and  as  corrected, 
the  judgment  of  the  court  l>elow  is  affirmed. 

Corrected  and  affirmed. 


Harris  v.  The  State. 

Rape, 

(Decided  June  G,  1911.    56  South.  55.) 

1.  Rape;  Elements.  In  order  to  sustain  an  indictment  for  rape, 
it  Is  necessary  to  prove  actual  penetration. 

2.  Same. — One  who  has  sexual  intercourse  with  a  female,  by  force 
and  against  her  will  is  guilty  of  rai)e. 

3.  Criminal  Law;  Former  Jeopardy;  Convietion  hy  Recorder. — 
Where  the  facts  charged  constituted  a  felony,  a  conviction  by  the 
mayor  or  recorder  of  a  city  of  an  assault,  Is  not  a  bar  to  a  prose- 
cution for  rape.     (Sec.  1221,  Code  1907.) 

4.  Witnesscfi;  Impeachment;  Proof  of  Contradictory  Matter. — 
Where  the  prosecutrix  testified  that  the  defendant  by  force  and 
against  her  will  had  sexual  intercourse  with  her,  and  it  was  claimed 
by  the  defendant  that  on  a  former  trial  before  the  mayor  the  prose- 
cutrix had  testified  that  the  defendant  assaulted  her  but  did  not 
have  sexual  intercourse  with  her,  this  was  contradictory  matter  of 
a  material  fact  in  the  case,  and  the  defendant  was  entitled  to  show 
If  he  could,  such  contradictory  statements. 

AiTELiL  from  Gadsden  City  Court. 
Heard  before  Hon.  A.  H.  Auston. 
Seaborn  Harris  was  convicted  of  rape  and  he  appeals. 
Reversed  and  Remanded. 

W.  H.  Staxdifkr  and  (iFX)roe  D.  ^MoTiJiV,  for  appel- 
lant.   No  brief  reached  the  Reporter. 
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RoRBRT  C.  Brickbll,  Attorney  (teneral,  for  the  State. 

DB  GRAFFENRIED,  J.— Section  1221  of  the  Code  of 
1907  provides  that  no  judgment  of  acquittal  rendered 
bv  a  recorder  shall  be  a  bar  to  a  prosecution  by  the  state 
in  any  case  where  the  facts  or  offense  charged  consti- 
tute a  felony  under  the  laws  of  the  state  of  Alabama. 
It  was  the  manifest  purpose  of  the  Legislature,  when  it 
adopted  the  above  provision,  to  free  the  state  from  any 
embarrassment,  in  a  prosecution  for  a  felony,  that  might 
arise  because  of  a  conviction  or  acquittal  by  a  recorder 
of  the  defendant  of  a  misdemeanor  or  of  a  violation  of 
a  municipal  ordinance  which  is  a  misdemeanor  under 
the  laws  of  the  state,  and  which  might,  in  any  way,  have 
been  involved  in  or  have  formed  a  part  of  the  felony. 
The  defendant's  conviction  by  the  mayor  of  the  city  of 
(ladsden  was  therefore  not  i)h*adal)le  as  a  defense  to  this 
indictment. 

To  sustain  an  indictment  for  rape,  there  must  be  an 
actual  penetration. —  Walhr  r.  Htate,  40  Ala.  325. 

One  who  by  force,  and  againsnt  the  consent  of  a  fe- 
male, has  sexual  intercourse  with  her,  is  guilty  of  rape. 
—Lewis  r.  Ktatc.  35  Ala.  3S0;  Waller  v,  Htatc.  supra. 

The  prosecutrix,  Emma  Henderson,  testified  that  the 
defendant,  by  forcc^  and  against  her  will,  had  two  suc- 
cessive acts  of  sexual  intercourse  with  her  on  the  night 
of  November  13th.  Slie  further  testified  that  a  few  days 
afterwards  the  defendant  was  tried  in  the  mayor's  court 
of  (ladsden  for  assaulting  her.  She  was  asked  by  the 
defendant  if  she  did  not  testify,  on  his  trial  l)efore  the 
mayor,  that  he  had  simply  assaulted  her  and  that  he 
had  not  had  sexual  intercourse  with  her  on  the  occasion 
referred  to.  She  answered  that  she  did  not  so  testify, 
that  no  question  was  asked  her  alx)ut  sexilal  intercourse, 
and  that  she  had  said  nothing  on  the  subject.     The  de- 
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fendawt  offered  to  prove  by  the  chief  of  police  of  Gads- 
den that  he  was  present  at  said  trial  before  the  mayor 
of  Gadsden ;  that  he  heard  said  Emma  Henderson  testi- 
fy in  said  case;  and  that  she  did  swear  on  said  trial  that 
defendant  had  simply  assaulted  her,  and  that  he  did  not 
have  sexual  intercourse  with  her.  The  court  refused  to 
allow  the  defendant  to  make  this  proof,  and  the  defend- 
ant excepted.  In  this  ruling  the  court  committed  re- 
versible error.  While,  under  our  statute,  mere  penetra- 
tion without  more  is  sufficient  to  make  out  the  crime  of 
rape,  the  other  elements  of  the  oflfense  concurring,  it  is 
now,  and  has  alwaj^s  been,  the  law,  as  stated  above,  that 
sexual  intercourse  had  with  a  woman  by  force  and 
against  her  will  is  rape.  Contradictory  statements  made 
by  witnesses  as  to  material  matters  are  admissible  for 
the  purpose  of  impeachment. — Jones  v.  State,  141  Ala. 
55,  37  South.  390. 

For  the  error  pointed  out,  4:his  cause  is  reversed  and 
remanded. 

Reversed  and  remanded. 


Ileriidou  r.  The  State.- 

Rape, 

(Decided  June  1/5,  1911.    56  South.  85.) 

1.  Jury;  Peremptory  Challenge;  Right  in  Criminal  Cases,  Under 
Acts  1909,  p.  305,  the  right  of  peremptory  challenge  does  not  exist 
In  a  crimanal  case,  but  such  act  does  not  affect  the  right  of  the 
state  or  the  accused  to  challenge  a  Juror  for  any  cause  of  challenge 
existing  under  the  law. 

2.  Same;  Empanelling;  Qualifications;  Challenge,— Vuder  sec- 
tion 32  Acts  1909,  p.  305,  the  state  or  the  accused  may  object  to 
the  placing  on  the  regular  venire,  when  being  drawn  by  the  court 
for  the  week,  or  while  the  court  is  passing  upon  the  quaUflcatioii 
of  the  Jurors,  of  the  name  of  any  Juror  where  cause  for  his  chal- 
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lenge  exists;  and  if  the  court  places  on  the  venire  for  the  week 
the  name  of  any  Juror  to  whom  a  proper  challenge  for  cause  is 
interposed,  it  constitutes  reversible  error,  if  Injury  thereby  results 
to  the  accused. 

3.  Same;  Qualifications;  Non-Resident. — Although  grounds  for 
challenge  by  either  state  or  accused,  the  fact  that  a  Juror  is  a  non- 
resident of  the  county  as  a  matter  of  challenge  comes  too  late  if 
not  made  until  after  the  verdict  is  rendered. 

4.  Same;  Selecting;  Presumptions. — Where  the  order  called  for 
a  venire  of  eighty-eight  Jurors,  and  a  list  of  eighty-eight  was  served 
upon  the  defendant,  fifty  specials  and  thirty-eight  regulars,  and 
when  the  regular  panel  was  made  up  only  twenty-six  were  actu- 
ally empaneled,  eleven  being  excused  for  good  cause  shown,  and 
the  record  being  silent  as  to  the  twelfth  man,  the  accused  was  not 
entitled  to  complain,  for  in  view  of  the  record,  this  court,  on  appeal, 
will  presume  that  such  Juror  was  present  on  the  day  of  the  trial, 
and  in  passing  upon  his  qualifications  he  was  shown  not  to  be 
qualified,  or  that  his  name  was  placed  upon  the  venire;  the  mere 
fact  that  he  was  not  empaneled  and  sworn  for  the  week  did  not 
disqualify  him  from  serving  upon  this  case,  as  a  Juror. 

5.  Appeal  and  Error;  Discretion;  New  Trial. — The  granting  or 
refusing  of  a  new  trial  in  a  criminal  case  is  within  the  irrevisable 
discretion  of  the  trial  court. 

6.  Rape;  Force;  Acts  Constituting. — Carnal  knowledge  of  a  wo- 
man, with  force  and  against  her  will,  is  rape;  force  overcoming  her 
resistance  being  an  indispensable  element  of  the  offense,  unless 
she  is  an  idiot  or  is  subdued  by  fraud,  or  is  overcome  by  drugs, 
drinks  or  their  equivalent;  acquiescence  obtained  through  duress 
or  by  putting  a  woman  In  fear  is  sufficient  force. 

7.  Same;  Resistance. — While  a  woman  assaulted  by  a  man  with 
intent  to  ravish  her,  may  kill  her  assailant,  she  is  not  compelled 
to  do  so,  and  if  the  man  accomplish  his  purpose  by  force  and 
against  her  will,  he  is  guilty  of  rape. 

8.  Same;  Evidence  of  Prosecutrix. — It  is  competent  to  impeach 
the  general  character  of  prosecutrix  for  chastity,  in  a  prosecution 
for  rape. 

9.  Same;  Corroboration  Sufficient. — Where  they  believe  beyond 
a  reasonable  doubt  that  the  defendant  is  guilty  as  charged,  a  Jury 
may  convict  upon  the  uncorroborated  testimony  of  the  prosecutrix 
for  the  offense  of  rape,  although  the  general  character  of  the  pros- 
ecutrix for  chastity  and  truth  is  bad. 

10.  Witnesses;  Impeachment;  Veracity. — In  a  prosecution  for 
rape  it  is  competent  to  impeach  the  general  character  of  the  pros- 
ecutrix for  truth  to  affect  her  credibility  as  a  witness. 

11.  Charge  of  Court;  Singling  out  Testimony. — A  charge  contain- 
ing a  correct  proposition  of  law,  but  singling  out  a  particular  por- 
tion of  the  evidence,  may  be  refused  without  error. 

AprBAL  from  Pike  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
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Frank  Herndon  was  convioteil  of  rape,  and  he  ap- 
peals.   Affirmed. 

Brannen  &  Br.\xxen,  for  appellant.  Ck)unsel  insist 
that  the  court  erred  in  several  particulars  in  the  em- 
paneling and  arrangement  of  the  jury  that  tried  his 
case,  to  his  prejudice,  and  in  support  of  these  insistc^n- 
ces  cite;  Acts  1909,  page  305;  JaHson  r.  The  State, 
171  Ala.  The  court  erred  in  refusing  to  give  charge  1. 
—McQuirk  v.  The  State.  84  Ala.  435;  Dawkins  i\  The 
State.  58  Ala.  278.  The  court  erred  in  refusing  charge 
2. — State  i\  Murphree,  G  Ala.  765;  Joiies  v.  The  State, 
90  Ala.  ()29;  Dan  kins  v.  State,  snpra.  The  court  eri'ed 
in  refusing  cluirge  3. — Griffin  v.  The  State,  155  Ala.  90; 
Boddie  i\  The  State,  52  Ala.  398.  Counsel  discuss  ac- 
tion of  the  court  in  refusing  new  trial,  and  in  support 
theieof  cite,  Tannehill  v.  The  State,  159  Ala.  52;  Ja^mes 
i\  The  State,  54  South.  494. 

KoHERT  i\  Brickell.  Attorney  (ieneral,  and  Wm.  L. 
Martin,  Assistant  Attorney  < General,  for  the  State. 
Where  reasons  for  excusing  a  juror  is  not  set  tmt  it  will 
he  presumcMl  for  proper  cause. — Sfjlvester  i\  The  State, 
71  Ala.  24;  Farris  r.  The  State,  85  Ala.  1 ;  Plant  r.  The 
State,  140  Ala.  52.  The  statute  requires  only  those  sum- 
moned.—/7oi/f/  r.  The  State,  55  Ala.  (51;  Shelton  i\  The 
State,  73  Ala.  5.  The  court  did  not  err  otherwise  in 
the  matter  of  the  jury. — Acts  1909,  p.  306.  The  charges 
were  either  argumentative  or  w(*re  covercHl  by  requested 
charges  given. 

m  (4RAFFENBIED,  J.— The  defendant  was  indict- 
ed for  rai)e,  was  tried  and  convicted,  and  was  sentenced 
to  the  penitentiary  for  10  years. 
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The  uwdisputed  evideuce  in  the  ease  shows  that  the 
prosecutrix  was  a  woman  whose  reputation  for  chastity 
and  for  truth  is  bad,  and  while  she  testifies  that  defend- 
ant had  sexual  intercourse  with  her  under  circum- 
^?tances  constituting  the  crime  of  rape,  and  while  her 
testimony  is  corroborated  in  some  material  particulars, 
the  corroborative  evidence,  as  well  as  the  other  evidence, 
tends  strongly  to  show  that,  as  a  matter  of  fact,  no  rape 
was  committed,  but  that  the  defendant  had  sexual  in- 
tercourse with  prosecutrix,  on  the  occasion  complained 
of,  with  her  consent  and  without  that  necessary  element 
of  rape — force — either  actual  or  legally  implied.  The 
evidence,  however,  presented  a  case  for  the  considera- 
tion of  the  jury,  and  the  only  matters  before  us  are  the 
qu(*stious  of  law  presented  by  the  record. 

The  act  approved  August  31,  1909  (Acts  1909  [Sp. 
Sess.]  p.  305),  and  known  as  the  jury  law,  does  not  in- 
tend to  affect,  nor  does  it  in  any  way  affect,  the  right 
of  the  state  or  the  defendant  in  a  criminal  case  to  chal- 
lenge a  juror  for  any  cause  of  challenge  existing  under 
the  laws  of  the  state  at  the  time  of  its  adoption.  While 
the  right  of  peremptory  challenge  does  not  now  exist  in 
criminal  cases,  the  right  of  challenge  for  cause  remains 
undisturl)ed. 

Section  32  of  the  act  above  refeiTed  to  says,  in  ex- 
press terms,  that  in  all  cases  of  misdemeanor,  and  in  all 
cases  of  felony  not  punished  capitally,  tlie  court  shall 
require  two  lists  of  all  the  ri^gular  jurors  for  the  week, 
who  are  competent  to  try  the  defendant,  to  Ik?  made,  one 
for  the  solicitor  and  tlie  other  for  the  defen<laut,  and 
from  the  lists  thus  made  up  the  jury  to  try  the  case 
shall  be  chosen.  In  capital  cases,  the  same  section  of 
the  act  provides  for  similar  lists  to  l)e  made  for  the  solic- 
itor and  the  defendant,  after  the  court  has  in(|uirtHi  in- 
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to  and  passed  upon  the  qualifications  of  all  the  persons 
who  appear  in  court  to  serve  as  jurors.  No  juror  can 
be  permitted  to  sit  as  a  juror  in  a  case,  if  he  is  properly 
objected  to,  as  to  whom  a  cause  for  challenge  exists, 
and  when  the  court  is  passing  upon  the  qualifications  of 
jurors  to  try  a  case  preparatory  to  the  making  up  of  the 
jury  lists,  the  state  or  defendant  may  object  to  the  plac- 
ing of  the  name  of  any  juror  on  the  lists,  if  a  cause  for 
his  challenge  exists,  and  if,  against  the  objection  of  a 
defendant,  the  name  of  a  person,  as  to  whom  he  has  a 
proper  challenge  for  cause,  is  placed,  under  the  direc- 
tion of  the  court,  upon  the  lists,  the  court  making  the 
order  w^ouJd  be  guilty  of  reversible  error,  if  injury  there- 
by resulted  to  the  defendant. 

The  fact  that  a  person  called  as  a  juror  is  not  a  citi- 
zen of  the  county  in  which  the  defendant  is  tried  is 
cause  for  challenge,  both  on  the  part  of  the  state  and 
the  defendant.  The  objection,  however,  that  cause  for 
such  challenge  existed  comes  too  late  when  it  is  not 
made  until  after  the  verdict  has  been  rendered.  The 
defendant,  may,  if  he  sees  proper  so  to  do,  move  the 
court  for  a  new  trial  on  this  ground,  but  the  action  of 
the  trial  court  in  granting  or  refusing  to  grant  a  new 
Irial  in  a  criminal  case  on  this,  or  any  other,  ground,  in 
this  state  is  in  the  irrevisible  discretion  of  the  trial 
court.  That  the  refusal  of  a  new  trial  in  a  criminal 
case  cannot  be  made  the  subject  of  review  on  appeal  has 
been  repeatedly  held,  and  is  the  settled  law  of  the  state. 
It  can  only  l)e  changed  by  statute,  or  by  a  decision  of 
the  Supreme  Court  overruling  all  of  its  former  decis- 
ions on  the  subject. — Fcrquf^on  r,  l^tate,  149  Ala.  21,  43 
South.  16;  Tom  Scott  r.  State.  Infra,  56  South.  It 
therefore  follows  that  the  court  l)elow  cannot  be  put  in 
error  for  refusing  to  grant  appellant  a  new  trial  on  the 
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above  ground,  or  upon  any  other  ground  contained  in 
his  motion  therefor. 

The  court,  when  it  fixed  the  day  for  the  trial  of  this 
defendant,  made  an  order  that  his  venire  should  consist 
of  88  jurors,  50  special  jurors  and  38  regular  jurors, 
drawn  and  summone<l  for  the  week  in  which  his  case 
was  set  for  trial.  The  jury  for  the  week  in  which  de- 
fendant's case  was  set  for  trial  had  not  been  impaneled 
when  the  day  was  fixed  for  defendant's  trial,  and  he 
was  served  by  the  sheriff,  as  the  law  required,  under 
the  order  of  the  court,  with  a  copy  of  the  indictment  and 
with  a  list  of  the  88  jurors  constituting  the  venire  for 
his  trial.  When  the  regular  jurors  for  the  week  dur- 
ing which  defendant  was  tried  were  impaneled  and 
sworn  as  jurors  for  the  week,  only  26  of  the  38  were 
actually  impaneled,  the  record  affirmatively  showing 
that  the  courts  for  good  cause  shown,  excused  11  of  the 
jurors  from  jury  service,  but  it  is  silent  as  to  why  only 
26,  and  not  27,  w^hich,  with  the  11  who  were  excused, 
would  have  made  the  38  drawn  and  summoned,  were  im- 
paneled as  jurors  for  the  week.  It  may  he  that,  when 
the  court  had  the  jury  sworn  and  impaneled,  one  juror 
had  left  the  courtroom  and  could  not  be  found,  or  that, 
for  some  other  good  and  valid  reason,  the  court  failed 
to  require  him  to  be  impaneled  as  a  juror.  It  is,  how- 
ever, unnecessary  for  us  to  speculate  about  the  matter, 
.  for  the  simple  reason  that  we  find  nothing  in  the  cir- 
cumstance of  which,  under  the  facts  disclosed  by  the 
record,  the  defendant  can  be  heard  to  complain.  There 
is  nothing  in  our  jury  law  requiring  the  trial  court  to 
show  by  its  records  its  reasons  for  not  having  a  juror 
drawn  and  summoned  for  a  particular  week  actually 
placed  on  a  panel  and  sworn  as  a  juror  for  the  week  for 
which  he  was  dra'TiTi  and  summoned,  and  so  far  as  this 
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record  discloses  the  court,  in  selecting  the  jury  in  this 
case,  not  only  did  so  without  objection  on  the  part  of 
the  defendant,  but  complie<l  with  the  letter  and  spirit  of 
the  law.  So  far  as  the  record  shows,  we  are  authorized 
to  presume  that  the  juror  about  whom  the  appellant 
complains  was  present  on  the  day  the  trial  was  had, 
that  his  qualifications  were  passed  upon  by  the  court, 
and  that  he  was  either  not  qualified  to  serve  in  the  case 
as  a  juror,  or  that  his  name  was  placed  on  the  lists. 
The  fact  that  he  was  not  impaneled  and  sworn  as  a 
juror  for  the  week  did  not  disqualify  him  from  appear- 
ing and  serving  as  a  juror  in  defendant's  case.  The 
above  views  are  in  perfect  accord  with  the  views  of  the 
Supreme  Court  in  Elijah  Jaehson  v.  i<tatc^  171  Aa.,  55 
South.  118. 

Rape,  as  defined  by  Blackstone,  is  the  carnal  knowl- 
edge of  a  woman,  forcibly  and  against  her  will.  The 
definition  given  by  ^Ir.  Bishop  is  that  rape  is  the  having 
of  unlawful  carnal  knowledge  by  a  man  of  a  woman 
forcibly,  where  she  does  not  consent.  Force,  overcom- 
ing the  resistance  of  the  woman,  is  an  indispensible 
element  of  rape,  unless  the  woman  is  an  idiot,  or  is  sub- 
<1u(m1  by  fraud,  or  is  overcome  In  drugs  or  drinks,  or 
tlieir  (»<iuivalent.  The  consent  of  tlie  woman,  yieldcnl  at 
any  time  before  the  act  of  penetration  is  complete,  re- 
lieves the  offense  of  its  felonious  character. — Daickins 
V.  k^taf(\  58  Ala.  370,  29  Am.  Rep.  754.  Force,  actual  or 
constnictive,  is  an  indispensable  element  of  the  crime  of 
rape,  and  acciuiescence  obtaiue<l  tlirough  duress  or  by 
putting  the  woman  in  fear  is  constructive  force.  In  the 
pres(»nt  case,  the  evidc^nce  for  the  state  tended  to  show 
that  th(»  defendant,  hy  putting  tlie  prosecutrix  in  fear 
of  her  life  or  of  gr(^at  bodily  harm  at  his  hands,  had 
sexual  intercourse  with  the  prosecutrix  against  her  will. 
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If  this  was  true,  he  was  pruilty  of  rape.  If,  for  the  pur- 
pose of  haviug  sexual  intercourse  with  the  prosecu- 
trix, the  defendant  put  the  prosecutrix  in  actual  fear  of 
her  life  or  of  great  bodily  harm  at  his  hands,  and  if,  by 
reason  of  such  fear,  and  by  reason  of  such  fear  alone, 
the  prosecutrix  submitted  to  the  defendant,  and  while 
so  submitting  by  reason  of  such  fear  the  defendant  ac- 
tually penetrated  her,  the  crime  of  rape  was  complete. 
WTiether,  after  such  penetration,  accomplished  as  above 
stated,  the  prosecutrix  withdrew  her  objections  and 
willingly  permitted  the  defendant  to  complete  the  act 
of  sexual  intercourse  is  immaterial.  Penetration  alone, 
the  other  elements  of  the  crime  concurring,  is  rape,  with- 
out regard  to  the  actual  completion  of  the  act,  and  with- 
out regard  to  the  condition  of  mind  of  the  prosecutrix 
or  of  the  defendant  subsequent  to  the  actual  penetra- 
tion. While  it  is  impossible  to  conceive  of  the  situa- 
tion above  contemplated,  i.  e.,  an  actual  penetration  by 
a  man  of  a  woman  under  such  circumstances  as  to 
amount  to  rape,  and  the  subsequent  completion  of  the 
act  with  the  consent,  express  or  implied,  of  the  woman, 
nevertheless,  if  such  conditions  should  exist,  the  defend- 
ant would  be  guilty  of  rape. — Posey  r.  ^tate,  143  Ala. 
54,  38  South.  1019. 

While  the  law  arms  a  woman  who  is  assaulted  by  a 
man  with  the  intent  to  ravish  her  with  the  right  to  stand 
her  ground,  and,  if  necessary,  to  kill  her  assailant  to 
protect  her  person  from  the  gratification  of  his  lust,  the 
law  does  not  compel  her  so  to  do.  All  of  the  circum- 
stances surrounding  the  commission  of  the  alleged  crime 
are  to  be  considered,  and  whether  the  prosecutrix  does 
or  does  not  repel  force  by  force,  or  resist  her  assailant  to 
the  uttermost,  if  the  act  of  penetration  is  actually  ac- 
complished by  what,  in  law,  amounts  to  legal  force,  and 
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against  the  will  of  the  prosecutrix,  the  defendant  is 
guilty  of  rape.  The  relative  size  of  the  parties,  the  age 
of  each,  their  social  and  racial  differences,  and  the  ab- 
sence of  efforts  on  the  part  of  the  prosecutrix  to  avoid 
the  act  are  all  matters  to  be  weighed  by  the  jury  on  the 
question  as  to  whether  all  the  necessary  elements  of  the 
crime  exist,  but  when  all  the  elements  of  the  crime  do 
exist  the  crime  is  one  of  rape,  although  the  prosecutrix 
may  have  made  no  effort  to  resist 

In  all  prosecutions  for  rape,  it  is  competent  to  im- 
peach the  general  character  of  the  prosecutrix  for  chas- 
tity, and,  if  she  testifies  as  a  witness,  her  general  char- 
acter for  truth  may  be  impeached.  That  the  prosecu- 
trix is  unchaste  is  permitted  to  be  shown,  because  such 
evidence  beai*s  on  the  probability  or  improbability  of 
her  consent  to  the  alleged  act  of  intercourse,  and  that 
she  is  of  bad  character  for  truth  and  veracity,  when  she 
testifies  as  a  witness,  as  bearing  on  the  weight  to  be  giv- 
en to  her  testimony.  She  may  be  of  ill  fame  for  chastity 
and  for  truth,  **but  she  is  still  under  the  protection  of 
the  law  and  not  subject  to  a  forced  violation  of  her  per- 
son for  the  gratification  of  the  propensities  of  the  man 
who  has  the  strength  to  overpower  her." — Boddie  v. 
Ht(itc\  52  Ala.  31)5;  ariffin  c.  t<tate.  155  Ala.  88,  46 
South.  481.  In  passing  on  the  weight  to  be  given  the 
testimony  of  the  prosecutrix  in  this  case,  the  jury  had 
the  ri^ht,  if,  considering  her  rei)utati(>n  for  unchastity 
and  for  untruthfulness,  along  with  the  other  evidence 
in  the  cas(»,  they  believc^l  it  to  be  true  as  a  whole,  to  ac- 
cept it  as  true,  or  if  they  believed  it  to  be  untrue,  in 
whole  or  in  i)art  to  reject  it  in  whole,  or  to  accept  such 
parts  as  they  believed  to  be  true,  and  to  reject  such 
parts  as  they  believed  to  be  untrue. 

While  the  testimony  of  the  prosecutrix  in  this  case 
was  contra<licted  in  every  essential  point,  it  was  also 
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corroborated  by  the  evidence  in  some  of  its  material 
parts,  and  while  the  jury  can,  upon  the  uncorroborated 
testimony  of  a  prosecutrix  whose  reputation  for  chas- 
tity and  truth  are  bad,  convict  of  rape,  if  they  believe  be- 
yond a  reasonable  doubt  the  testimony  of  the  prosecu- 
trix, in  the  present  case  the  court  was  not  authorized, 
as  a  matter  of  law,  to  say  to  the  jury  that  the  testimony 
of  the  prosecutrix  was  uncorrol>orated. 

For  the  reasons  given  in  sections  3  and  4  of  this  opin- 
ion, the  court  committed  no  error  in  refusing  to  give  to 
the  jury  the  first,  second,  and  fourth  charges  requested 
in  writing  by  the  defendant. 

The  third  charge  requested  by  the  defendant,  which 
the  court  refused  to  give,  states,  as  applied  to  the  evi- 
dence in  this  case,  a  correct  proposition  of  law,  but  it 
singles  out  a  part  of  the  evidence,  and  belongs  to  that 
class  of  charges  which  a  trial  court  may  or  may  not,  in 
the  exercise  of  its  discretion,  give  to  a  jury. 

It  follows,  therefore,  that  the  record  fails  to  show  any 
error  in  the  trial  of  the  defendant  in  the  court  below, 
and  that  the  judgment  of  the  court  below  must  be  af- 
firmed. 

Aftirmed. 


Parker  r.  The  Htate. 

Assault  With  Intent  to  Rape. 

(Decided  Nov.  28th,  1911.     Rehearing  Denied  Dec.  16th,  1911.     56 

South.  872.) 

1.  Criminal  Law;  Prosecution;  Commencement;  Limitation. — 
An  assault  to  rape  is  one  of  the  ofiPenses  covered  by  Sec.  7346  Code 
1907,  and  prosecutions  therefor  must  be  commenced  within  three 
years;  and  where  it  appears  that  the  Indictment  was  found  more 
than  three  years  after  the  commission  of  the  offense,  and  the  in- 
dictment appears  to  have  been  the  commencement  of  the  prosecu- 


Digitized  by 


Google 


128  COURT  OF  APPEALS  l^oL 

[Parker  v.  The  State.] 

tlon,  a  conviction  therefor  will  be  reversed  on  appeal,  it  affirma- 
tively appearing  from  the  record  that  the  crime  was  barred  by  lim- 
itations. 

2.  Same;  Illegal  Indictment. — An  indictment  found  at  a  term  of 
the  court  held  at  a  time  not  authorized  by  law,  or  at  an  illegal 
term,  is  void,  and  cannot  be  said  to  be  the  commencement  of  a 
prosecution. 

3.  Limitations;  Plea. — ^While  it  is  not  necessary,  under  the  code 
pleading,  for  an  indictment  to  allege  the  time  when  the  offense  was 
committed,  it  contains,  in  legal  contemplation,  an  averment  that 
the  offense  was  committed  within  the  time  of  the  statute  of  limi- 
tations; and  hence  a  defendant  in  a  criminal  case  is  not  required 
to  file  a  plea  of  the  statute  of  limitations.  If  the  evidence  fails  to 
disclose  that  the  offense  was  committed  within  the  statute,  the 
state  fails  to  make  out  its  case. 

Appeal  from  Chilton  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearjion. 
Jim  Parker  was  convicted  of  assault  with  intent  to 
rape,  and  he  appeals.    Reversed  and  remanded. 

J.  O.  MiDDLETON,  for  appellant.  Under  the  proof  the 
offense  was  committed  more  than  three  years  liefore  the 
commencement  of  the  prosecution,  and  as  the  offense 
was  governed  by  Sec.  7346,  Code  1907,  the  defendant 
was  entitled  to  the  affirmative  charge,  as  requested. 

RoRERT  CI  Brickkll,  Attorney  (ieneral,  and  William 
L.  Martin,  Assistant  Attorney  (General,  for  the  State. 
The  judgment  sho\>'s  that  the  indictment  first  (juashed 
was  found  at  an  illegal  term  of  the  court,  and  the  de- 
fendant held  to  await  the  action  which  resulted  in  the 
present  indictment,  hence  the  prosecution  was  commenc- 
ed within  the  period  of  the  statute.  In  any  event  the 
defendant  did  not  interpose  the  plea  of  the  statute  of 
limitations. 

DB  GRAFFENRIED,  el.— Jim  Parker  was  indicted 
at  the  spring  term,  1910,  of  the  circuit  court  of  Chilton 
county  for  the  offense  of  assault  with  intent  to  rape. 
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He  was  regularly  tried  by  a  jury,  was  convicted,  and 
was,  by  the  judgment  of  the  court,  sentenced  to  the  pen- 
itentiary. This  appeal  is  prosecuted  for  the  purpose  of 
reversing  that  judgment. 

The  undisputed  evidence  shows  that  the  offense  for 
which  the  defendant  was  indicted  was  committed  more 
than  three  years  before  the  finding  of  the  indictment. 
The  finding  of  the  indictment  appears  to  have  been  the 
commeiwemcnt  of  the  prosecution.  The  record  there- 
fore aflftrmatively  shows  that  the  prosecution  was  com- 
menced more  than  three  years  after  the  commission  of 
the  alleged  offense,  if  it  was  committed.  This  offense 
is  one  of  the  felonies  covered  by  section  7346  of  the  Code 
of  19Q7,  which  provides  that:  "The  prosecution  of  all 
felonies,  except  those  provided  in  the  preceding  sections, 
must  be  commenced  within  three  years  next  after  the 
commission  of  the  offense.-' 

At  common  law  it  was  necessary  to  allege  in  an  in- 
dictment the  time  when  the  offense  was  committed; 
and,  while  our  Code  has  dispensed  with  that  require- 
ment of  the  common  law,  nevertheless  an  indictment 
for  a  felony,  for  which  our  statutes  provide  a  certain 
fixed  period  within  which  a  prosecution  must  be  com- 
menced, in  legal  contemplation,  contains  an  allegation 
that  the  offense  was  committed  within  that  period.  In 
a  prosecution  for  assault  with  intent  to  rape,  the  in- 
dictment, in  legal  contemplation,  contains  an  averment 
that  the  offense  was  committed  within  three  years  be- 
fore the  finding  of  the  indictment.  It  is  therefore  not 
necessary  for  the  defendant  in  a  criminal  case  to  spec- 
ially plead  the  statute  of  limitations.  If  the  evidence 
fails  to  disclose  that  the  offense  was  committed  within 
the  period  which  the  law  provides  for  the  commence- 
ment of  the  prosecution,  the  case  against  him  falls  to 
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the  ground,  and  he  is  entitled  to  his  dischai^. — 
Clarke's  Manual,  §  2180;  Lf/on  v.  State,  61  Ala.  224. 

The  defendant  therefore  was  entitled  to  the  general 
affirmative  charge,  which  he  requested  the  court  in  writ^ 
ing  to  give  to  the  jury  in  his  behalf. 

Reversed  and  remanded. 

On  Application  for  Rehearing. 

A  motion  is  made  on  behalf  of  the  state  to  this  court 
to  set  aside  the  judgment  heretofore  rendered  by  it  in 
this  cause,  and  restore  the  cause  to  the  docket,  in  order 
that  a  correct  copy  of  the  judgment  entry  of  the  court 
below,  of  date  November  30,  1909,  may  be  obtained  and 
made  a  part  of  this  record. 

The  application  shows  that  on  November  30,  1909,  the 
court  below  made  the  following  order  in  the  case  of  the 
State  of  Alabama  v.  Jim  Parker :  *^0n  motion  of  solic- 
itor, the  indictment  in  this  cause  is  hereby  quashed,  on 
the  ground  that  it  was  found  at  an  illegal  term  of  the 
court,  and  it  is  ordered  that  the  defendant  be  held  for 
an  assault  with  intent  to  rape,"  etc.  In  other  words, 
the  state  undertakes,  by  this  application,  to  so  amend 
the  record  as  to  show  that,  prior  to  the  finding  of  the 
indictment  upon  which  the  appellant  was  convicted,  an 
alleged  indictment  was  found  against  him  at  an  illegal 
term  of  the  circuit  court  of  Chilton  county,  and  that, 
at  a  subsequent  legal  term,  the  said  alleged  indictment 
so  found  at  such  illegal  term  was  quashed,  and  that  the 
defendant  was  ordered  to  be  held  to  answer  another  in- 
dictment. 

All  proceedings  had  in  an  illegal  court,  or  at  an  ille- 
gal term  of  a  court,  are  absolutely  void  and  of  no  effect. 
If  an  alleged  indictment  was  found  against  Jim  Parker 
at  an  illegal  term  of  the  circuit  court  of  Chilton  county 
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it  was  no  indictment  Such  allied  indictment  gave 
the  court  no  element  of  jurisdiction,  either  over  the  sub- 
ject-matter of  the  oflfense  or  over  the  said  Jim  Parker. 
It  created  no  case  against  Jim  Parker,  and  was  the  com- 
mencement of  no  prosecution  against  him,  and  conferr- 
ed no  authority  upon  the  clerk  of  that  court  to  place 
the  case  upon  the  docket. — Jdckson  v.  State,  102  Ala. 
76,  15  South.  351;  Wightman  v.  Karsner,  20  Ala.  446. 
"All  orders  made  at  illegal  terms  of  a  court  are  coram 
non  judice,  and  void.  They  may  be  inquired  into  and 
impeached  in  all  other  courts  before  which  such  orders 
are  brought  and  relied  upon  by  a  party  claiming  a  right 
or  benefit  under  them." — Ex  parte  Branch.  63  Ala.  383; 
Wightman  v.  Karsner^  supra. 

It  follows  from  what  we  have  above  said  that  the  ac- 
tion of  the  court  in  quashing  the  alleged  indictment  and 
in  making  an  order  that  the  deefndant  be  held  to  an- 
swer another  indictment  did  not  interrupt  the  opera- 
tion of  the  statute  of  limitations,  as  provided  under 
section  7160  of  the  Code.  It  is  therefore  apparent  that 
no  good  cause  is  shown  for  the  granting  of  this  appli- 
cation, and  the  application  is  therefore  overruled. 

Application  overruled. 


McGulre,  et  ah  v.  The  State. 

Assault  and  Battery. 
(Decided  Dec.  21.  1911.     57  South.  51.) 

Evidence;  General  Reputation;  Time. — One  charged  with 
crime  who  has  testified  in  his  own  behalf  Is  entitled  to  the  benefit 
of  the  rule  that  evidence  of  general  reputation  under  such  circum- 
stances must  refer  to  the  period  covered  prior  to  the  time  of  the 
charge  against  him,  and  it  is  error  to  admit  evidence  of  reputation 
tmsed  upon  reports  concerning  the  crime  under  investigation. 
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Appeal  from  Tallapoosa  Circuit  Oourt. 

Heard  before  Hon.  A.  H.  Alston. 

Freeman  and  Ernest  McGuire  were  convicted  of  as- 
sault and  battery,  and  they  appeal.  Reversed  and  re- 
manded. 

Riddle,  Er^is,  Riddle  &  Pruet,  for  appellant.  No 
brief  reached  the  Reporter. 

R.  C.  Brickell,  Attorney  (General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General^  for  the.  State.  The 
evidence  as  to  s<^neral  character  was  properly  admit- 
ted. First,  because  there  was  no  motion  to  exclude  the 
testimony. — A.  Cr.  /S.  v.  Frazicr  93  Ala.  45;  BilHngsley 
t\  The  iitate,  85  Ala.  323;.  2nd,  where  the  defendant  tes- 
tified it  is  permissible  to  show  his  general  character  in 
the  community  in  which  he  lived. — Mitchell  i\  The 
State,  148  Ala.  618;  Ross  i\  The  State,  139  Ala.  114; 
Fields  V.  The  State,  121  Ala..  16;  Fountain  v.  The  State, 
98  Ala.  40;  Mclnerny  r.  Krvin,  90  Ala.  275. 

WALKER,  P.  J.— The  defendants  having  testified  as 
witnesses  in  their  own  behalf,  the  prosecution  sought  to 
impeach  them  by  testimony  in  rebuttal  touching  their 
general  character  or  reputation.  The  bill  of  exceptions 
recites:  "Cicero  Bently  was  sworn  and  examined  as  a 
witness. in  behalf  of  the  State  in  rebuttal,  and  testified 
substantially  as  follows:  *I  know  the  defendants.  I 
know  their  general  character  in  the  community  in  which 
they  live.  I  live  two  miles  from  them;  have  known  them 
ten  years.'  The  Solicitor  asked  the  witness,  *Is  their 
character  good  or  bad?'  The  witness  made  no  answer 
and  the  court  asked  the  witness,  ^You  know  their  char- 
acter?' The  witness  answered,  ^So  far  as  I  was  con- 
cerned, I  didn't  know  more  than  these  cases.'      Then 
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the  solicitor  asked  the  witness:  *You  say  you  know 
their  general  character?  Is  it  good  or  bad?'  The  wit- 
ness answered  and  said,  'I  hear  lots,  people  talked 
about  these  cases';  and  the  solicitor  asked  the  witness^ 
'Say  whether  it  is  good  or  bad,  their  general  character 
in  the  community.'  Whereupon  the  court  says  to  the 
witness,  'That  means  the  community  around  there;  they 
circulate  and  range.'  The  defendants  then  and  there 
objected  to  the  question  in  reference  to  their  general 
character  unless  it  is  confined  up  until  the  time  of  the 
alleged -offense  for  which  these  indictments  were  found. 
The  court  overruled  the  objection,  and  to  this  ruling  of 
the  court  the  defendants  then  and  there  reserved  an  ex- 
ception, and  the  witness  answered  the  question,  and 
said,  'There  are  lot  of  bad  reports.'  The  witness  was 
cross-examined  by  the  defendants'  counsel,  and  testified 
substantially  as  follows:  'The  reports  I  have  heard  on 
the  defendants  are  in  reference  to  these  indictments.  I 
never  heard  anything  against  the  defendants  until  they 
were  indicted  in  these  cases.' "  The  coUoqy  with  the 
witness  before  the  defendants  made  the  objection  which 
was  overruled  clearly  indicated  that  whatever  he  might 
say  in  his  answer  that  would  be  derogatory  of  the  char- 
acter of  the  defendants  would  be  based  upon  reports  cir- 
culated about  them  consequent  upon  their  being  charg- 
ed with  the  criminal  offense  for  which  they  were  on 
trial.  This  fact  was  only  the  more  clearly  brought  out 
by  the  statement  of  the  witness  on  his  cross-examina- 
tion. The  objection  to  the  question  was  made  under 
such  circumstances  as  to  make  it  apparent  that  the 
overruling  of  it  was  in  disregard  of  the  rule  that  evi- 
dence of  the  bad  character  of  one  charged  with  crime 
who  has  testified  in  his  own  behalf  must  refer  to  a  period 
prior  to  the  making  of  the  charge  against  him  which  is 
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under  investigation. — Griffith  v.  The  State,  90  Ala. 
583;  Broken  V.  The  State,  46  Ala.  175;  Underbill  on 
Criminal  Evidence  (2nd  ed.),  §  83.  The  shield  of  pro- 
tection which  the  law  furnishes  to  one  charged  with 
crime  in  the  presumption  of  his  innocence  until  his  guilt 
has  been  proved  beyond  a  reasonable  doubt  might  be  Qf 
little  avail  to  him  if  it  could  be  destroyed  by  evidence 
of  his  disrepute  resulting  from  rumors  or  reports  hav- 
ing their  origin  or  brought  to  light  as  the  result  of  dis- 
cussion occasioned  by  the  fact  that  the  criminal  charge 
which  is  under  investigation  had  been  made  <against 
him. 

Other  questions  presented  by  the  record  need  not  be 
considered,  as  they  may  not  arise  on  another  trial. 

Reversed  and  remanded. 


Flake  v.  The  State. 

Assault  and  Battery. 

(Decided  June  3»  1911.    56  South.  47.) 

1.  Bill  of  Exceptions ;  Estahlishment. — Under  section  3022.  Code 
1907,  this  court  has  a  discretion  whether  It  will  establish  a  bill  of 
exceptions  filed  within  a  year  after  the  judgment  but  not  at  the 
first  call  of  the  division,  to  which  the  case  Is  returnable. 

2.  fifame.— Where  the  accused  was  convicted  on  November  11, 
and  the  term  of  the  judge  who  tried  him  expired  Nov.  16,  and  the 
next  call  of  the  division  to  which  the  case  was  returnable  was  on 
Nov.  21,  and  the  bill  was  not  signed  by  the  judge  trying  the  cause, 
and  the  application  to  establish  the  bill  of  exceptions  was  not  filed 
at  the  first  call  of  the  division,  but  was  filed  at  the  succeeding 
term  and  within  one  year  after  the  judgment  or  the  expiration  of 
the  term  of  office  of  the  judge,  the  application  to  establish  such  bill 
of  exception  was  filed  In  time  under  section  3022,  Code  1907. 

8.  Homicide;  Assault  With  Intent  to  Murder;  Burden  of  Proof. — 
Since  the  burden  Is  on  the  state  in  a  trial  of  an  assault  with  Intent 
to  murder  to  show  that  the  defendant  was  the  aggressor,  it  was 
error  to  Instruct  that  the  burden  was  on  the  defendant  to  show  the 
necessity,  real  or  apparent,  for  striking  to  protect  his  life  or  person 
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from  great  bodily  harm,  and  that  before  striking,  be  had  no  oppor- 
tunity to  retreat  without  increasing  his  danger,  real  or  apparent, 
and  that  he  was  free  from  fault  in  bringing  on  the  difficulty. 

Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  A.  E.  Barnett. 

Addison  Flake  was  indicted  for  an  assault  with  in- 
tent to  murder  and  convicted  of  an  assault  and  battery, 
and  he  appeals.    Reversed  and  remanded. 

* 
Barnes  &  Dbnson^  for  appellant.  Counsel  insist  that 

under  the  facts  in  this  case,  the  application  to  establish 

the  bill  of  exceptions  was  filed  in  accordance  with  the 

statute,  and  in  time,  and  that  the  bill  of  exceptions  as 

presented  should  be  established. — Sec.  3022,  Code  1907. 

They   further  insist  that  the  court  erred  in    its  oral 

charge  to  the  jury  as  to  the  burden  of  proof. — Cleveland 

V.  The  State,  86  Ala.  1 ;  Gibson  v.  The  State,  89  Ala. 

121;  Keith  v.  The  State,  97  Ala.  32;  Wilkins  v.  The 

State,  98  Ala.  1;  Holmes  v.  The  State,  100  Ala.  80;  Mc- 

Cormack  v.  The  State,  102  Ala.  156;  Dent  v.  The  State, 

105  Ala.  14;  Morris  v.  McClellan,  154  Ala.  639;  Mo- 

Bryde  vY  The  State,  156  Ala.  44. 

Robert  0.  Brickell,  Attorney  General,  and  William 
L.  Martin,  Assistant  Attorney  General,  for  the  State. 
Counsel  insist  that  the  application  should  have  been 
made  at  the  first  call  of  the  division  next  after  the  trial 
of  the  cause,  and  expiration  of  the  judge's  term,  and  it 
not  having  been  so  filed,  the  application  came  too  late, 
and  the  court  should  decline  to  establish  the  bill  of  ex- 
ceptions.— Sec.  3022.  Counsel  agree  that  if  the  bill  of 
exceptions  is  established  that  the  court  erred  in  its  oral 
charge  as  to  the  burden  of  proof,  and  in  support  of  such 
admissions  cite  the  cases  cited  by  appellant  and  several 
other  cases. 
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DE  GBAFFENRIED,  J.— The  defendant  was  indicted 
for  assault  with  intent  to  murder,  was  tried  and  con? 
victed  of  an  assault  and  battery,  and  appeals. 

The  trial  was  had  on  the  11th  day  of  November,  1910^ 
and  the  term  of  oflSce  of  the  judge  who  presided  at  the 
trial  expired  on  the  16th  day  of  November,  1910,  and 
the  next  call  of  the  division  in  the  Supreme  Court  to- 
which  the  counnty  belonged  was  regularly  had  on  No- 
vember 21,  1910,  five  days  after  the  expiration  of  the 
term  of  office  of  the  presding  judge  and  ten  days  after 
the  judgment  of  conviction. 

Section  3019  of  the  Code  of  1907  provides  that  a  bill 
of  exceptions  may  be  presented  to  the  judge  who  presid- 
ed at  the  trial  at  any  time  within  90  days  after  the  ren-^ 
dition  of  the  judgment.  Section  3022  of  the  Code  pro- 
vides that  if  the  judge  dies,  resigns,  or  is  impeached,  or 
his  term  of  office  expires,  or  from  other  good  cause  he 
does  not  sign  a  bill  of  exceptions  duly  presented  to  him 
within  the  proper  time,  the  bill  of  exceptions  may  be 
established  in  the  Supreme  Court,  but  the  application 
to  establish  the  same  must  be  filed  on  or  before  the  call 
of  the  next  division  of  said  court  of  the  causes  of  the 
county  in  which  the  case  was  tried,  after  such  death, 
resignation,  impeachment,  or  expiration  of  the  term  of 
office  of  such  presiding  judge,  provided  that  in  no  case 
can  such  application  be  filed  after  one  year  from  the 
rendition  of  such  judgment.  In  the  present  case,  the 
bill  of  exceptions  was  not  signed  by  the  presiding  judge 
before  the  expiration  of  his  term  of  office,  and  no  appli- 
cation to  establish  a  bill  of  exceptions  was  filed  at  the- 
first  call  of  the  division  of  the  Supreme  Oourt  of  the- 
causes  of  the  county  in  which  the  conviction  was  had 
next  after  the  expiration  of  the  term  of  office  of  the  pre- 
siding judge,  but  was  filed  at  the  succeeding  call  of  said: 
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division  and  within  less  than  12  months  after  the  expi- 
ration of  the  term  of  office  of  said  judge. 

It  is  contended  on  behalf  of  the  state  that  the  appli- 
cation to  establish  the  bill  of  exceptions  in  this  case, 
not  having  been  filed  at  the  first  call  of  the  division  of 
the  Supreme  Court,  but  at  the  second  call  of  said  divis- 
ion after  the  expiration  of  the  term  of  office  of  the  pre- 
siding judge,  comes  too  late.  The  statutes  relative  to 
the  presentation  and  the  signing  of  bills  of  exceptions 
and  their  establishment,  when  not  signed,  by  appropri- 
ate applications  to  the  Supreme  Court,  should  be  con- 
strued as  a  whole,  for  they  relate  to  the  same  subject- 
matter,  and  they  should  be  so  construed  and  enforced 
as  to  give  effect  to  the  legislative  purpose  which  called 
them  into  existence.  The  right  of  appeal  is  too  firmly 
imbedded  in  our  civil  and  criminal  jurisprudence,  and 
has  been  too  carefully  preserved  and  amplified  by  legis- 
lative enactment,  for  us  to  place  upon  this  staute  the 
rigid  construction  asked  of  us  by  legal  representatives 
of  the  state.  While  it  is  the  purpose  of  this  statute  to 
require  such  application,  unless  there  is  good  cause 
shown  for  not  so  doing,  to  be  filed  at  the  first  call  of  the 
division  of  the  Supreme  Court  to  which  the  county  be- 
longs next  after  the  expiration  of  the  term  of  office  of 
the  judge  presiding  at  the  trial,  nevertheless  the  man- 
datory provision  that  such  application  shall  be  made 
within  one  year  after  the  rendition  of  the  judgment 
clearly  evinces  the  legislative  purpose  to  lodge  in  the 
Supreme  Court  a  discretion,  to  be  exercised  in  accord- 
ance with  the  requirements  of  justice  under  the  facts  of 
each  particular  case,  as  to  whether  it  will  establish  a 
bill  of  exceptions  upon  proper  proof,  filed  within  a  year 
after  the  rendition  of  the  judgment,  but  not  at  the  first; 
call  of  the  division  of  the  court  to  which  the  countv  b^ 
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longed  after  such  expiration  of  the  term  of  such  pre- 
siding judge.  There  are  two  calls  of  each  division  of 
the  Supreme  Court  each  year,  and  the  statute  was  en- 
acted in  the  light  of  that  fact,  to  the  end  that,  if,  for  any 
good  and  sufficient  reason  under  the  conditions  existing 
in  a  particular  case,  the  application  was  not  filed  at  the 
first  call  next  after  the  expiration  of  said  term  of  office, 
the  Supreme  Court  should  have  the  power,  under  the 
law,  upon  proper  proof,  to  establish  the  bill  of  excep- 
tions. 

In  the  present  case,  as  above  stated,  the  division  of 
the  Supreme  Court  to  which  the  county  in  which  this 
trial  was  had  belonged  was  called  within  ten  days  after 
the  rendition  of  the  judgment  and  five  days  after  the 
term  of  office  of  the  presiding  judge  expired.  We  do 
not,  therefore,  feel  that  the  appellant,  in  the  matter  of 
the  filing  of  his  application  for  the  establishment  of  his 
bill  of  exceptions,  was  guilty  of  such  laches  as  to  be  pen- 
alized by  the  refusal  of  this  court  to  consider  it,  and  as 
it  does  not  appear  that  the  delay  has  been  of  injury  to 
the  state  we  hold  that,  under  the  circumstances  of  this 
case,  the  application  was  not  unseasonably  made. 

The  proof  submitted  upon  the  motion  to  establish  the 
bill  of  exceptions  shows,  without  conflict,  that  it  is  cor- 
rect, and  the  motion  of  appellant  to  establish  his  bill  of 
exceptions  is  granted. 

The  evidence  for  the  state  tended  to  show  that  the 
defendant  made  an  unprovoked  assault  upon  one  EJd 
Dowdell,  cutting  him  with  a  knife  and  inflicting  a  dan- 
gerous wound;  while  the  evidence  for  the  defendant 
tended  to  show  that  he,  without  fault  on  his  part,  was 
assaulted  by  Ed  Dowdell  with  a  stick,  and  that  "as  Ed 
Dowdeirs  stick  came  down  the  defendant  made  swne 
motion,  and  seeemed  to   grab  at  said   Dowdell,  and 
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caught  his  arm,"  and  that  the  difficulty  then  terminat- 
ed. Thereupon  the  court  gave  to  the  jury  the  following 
oral  charge :  "On  the  plea  of  self-defense  interposed  by 
the  defendant,  there  are  three  propositions  for  you  to 
consider:  First,  the  necessity,  either  real  or  apparent, 
for  the  defendant  to  strike  to  protect  his  life  or  his  per- 
son from  great  bodily  harm;  second,  whether  the  de- 
fendant, before  striking  the  blow,  had  the  opportunity 
to  retreat,  without  increasing  his  danger,  either  real 
of  apparent ;  third,  whether  the  defendant  was  free  from 
fault  in  bringing  on  the  difficulty,  and  on  all  three  of 
these  propositions  the  burden  of  proof  is  on  the  defend- 
ant." The  defendant  excepted  to  that  part  of  said 
charge  which  declared  that  the  burden  of  proof,  on  all 
three  of  said  propositions,  is  on  the  defendant.  That 
the  court  committed  reversible  error  in  giving  the  above 
charge  is  apparent.  The  burden  was  not  on  the  defend- 
ant, but  on  the  state,  to  prove  that  the  defendant  was 
the  aggressor,  or  provoked  the  difficulty. — Holmes  v. 
State,  100  Ala.  80,  14  South.  864;  Gibson  v.  State,  89 
Ala-  121,  8  South.  98, 18  Am.  St.  Rep.  96;  Webb  v.  State, 
100  Ala.  52,  14  South.  865. 

For  the  error  pointed  out,  the  judgment  of  the  trial 
court  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Wray,  alias,  v.  The  State. 

Assault  and  Battery. 

(Decided  Dec,  21,  1911.    57  South.  144.) 

1.  Indictment  and  Information;  Alternative  -AtTermen*.— Where 
the  offenses  charged  are  of  equal  degree  and  subject  to  the  same 
punishment,  they  may  be  charged  in  the  altematiye  in  the  same 
indictment  or  affidavit 
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2.  Assault  and  Battei-y;  Indictment;  Offense  Charged, — Where 
an  indictment  charges  that  the  defendant  did  assault  B.  with  a 
pistol  or  other  weapon,  or  that  the  defendant  did  assault  and  beat 
B.,  the  defendant  may  be  properly  convicted  of  assault  and  battery. 

3.  Same;  Evidence;  Res  Gcsae. — ^It  is  competent  to  show  what 
was  done  and  said  by  those  present  during  the  commission  of  an 
assault  as  a  part  of  the  res  gestae,  and  as  giving  character  to  the 
assault. 

4.  Same;  Matters  Subsequent. — What  was  said  at  another  time 
than  the  assault,  and  subsequent  thereto  is  not  admissible. 

5.  Evidence;  Mental  Status. — Questions  calling  for  the  mental 
status  of  a  witness  or  of  another  person  are  not  competent. 

6.  Witnesses;  Examination;  Cross. — It  is  not  reversible  error  to 
refuse  to  permit  the  cross  examination  to  be  extended  to  immaterial 
matters,  or  to  refuse  to  allow  questions  which  have  been  fully  an- 
swered. 

7.  Evidence;  Immateriality. — Where  is  was  not  shown  that  the 
matter  Inquired  about  had  any  connection  with  the  matter  on  trial, 
the  fact  that  a  case  had  been  nol  prossed  in  the  police  court  against 
the  defendant  was  immaterial  and  inadmissible;  so  also  as  to 
whether  a  witness  had  a  pistol  on  his  person  while  the  trial  was  in 
progress. 

8.  Criminal  Law;  Alibi;  Charge  of  Court. — An  instruction  that 
in  weighing  the  testimony  qf  an  alibi,  the  Jury  must  give  it  the 
same  weight  as  any  other  material  fact  in  the  case,  and  that  if  the 
defendant  should  fail  in  any  way  or  in  any  manner  in  the  proof 
of  the  alibi,  that  was  a  circumstance  that  may  be  weighed  against 
the  defendant,  In  connection  with  all  the  other  evidence,  is  a  proper 
statement. 

Appeal  from  Jefferson  Criminal  Oourt. 

Heard  before  Hon.  M.  Frank  Cahalan. 

From  a  conviction  for  assault  and  battery  defendant 
appeals.    Affirmed. 

The  affidavit  as  amended  omitting  the  formal  charg- 
ing part  is  as  follows:  J.  J.  Barber,  who  being  duly 
sworn,  says  that  he  has  probable  cause  to  believe  and 
does  believe  that  Richard  Wray,  alias  Dick  Wray, 
whose  name  is  otherwise  unknown  to  affiant,  within 
twelve  months  before  making  this  affidavit,  in  said 
county,  did  unlawfully  assault  Arlie  Barber  with  a  pis- 
tol or  other  weapon,  or  did  unlawfully  assault  Arlie 
Barber,  or  did  unlawfully  assault  and  beat  Arlie  Bar- 
ber.   The  demurrers  raise  the  question  as  to  the  alter- 
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native  averment,  both  as  to  the  means,  and  as  to  the 
offense,  and  the  fact  that  the  affidavit  charged  the  com- 
mission of  more  than  one  offense.  The  portion  of  the 
oral  charge  excepted  to  is  as  follows:  In  weighing  the 
testimony  of  an  alibi  you  must  give  that  same  weight 
as  you  would  any  other  material  fact  in  the  case,  if  the 
defendant  should  fail  any  way  or  any  manner  in  the 
proof  of  this  alibi,  it  is  a  circumstance  that  may  be 
weighed  against  the  defendant  in  connection  with  the 
other  evidence. 

No  counsel  marked  for  appellant. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  MaB: 
TIN,  Assistant  Attorney  General,  for  the  State.  The 
affidavit  was  sufficient, — Sections  7151,  and  6303,  Code 
1907;  Ki;w^  v.  The  ^tate,  135  Ala.  61;  Smith  v.  The 
State,  123  Ala.  64.  Where  questions  are  answered,  no 
error  intervened. — Billinf/slcy  r.  The  State,  85  Ala.  323. 
Evidence  of  secret  purpose  and  intent  is  not  admissible. 
— Fonmlle  v.  The  State,  91  Ala.  93;  Letms  v.  The  State, 
96  Ala.  6.  Counsel  discuss  other  exceptions  to  evidence, 
but  without  citation  of  authority.  The  court's  oral 
charge  as  to  alibi  was  correct. — Jacks  ?;.  The  State,  117 
Ala.  155. 

PELHAM,  J. — The  amended  affidavit  charged  offenses 
of  equal  degree  subject  to  the  same  punishment,  and 
was  not  subject  to  the  demurrers  interposed.  Such  of- 
fenses may  be  charged  in  the  alternative. — Code  1907, 
§§  6303,  7151;  Bonner  v.  The  State,  97  Ala.  47;  McCleU 
Ian  V,  State,  118  Ala,  122;  Sim\8  v.  State.  135  Ala.  61. 

Under  the  charge  preferred  the  defendant  could  be 
convicted  of  assault  and  battery. — Smith  v.  State,  123 
Ala.  64. 
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It  was  competent  to  show  what  was  done  and  said  by 
those  present  during  the  commission  of  the  assault,  both 
as  directly  going  to  the  character  of  the  assault  and 
as  part  of  the  res  gestae. — Smith  v.  State,  123  Ala.  64. 

The  objections  as  to  the  questions  asked  the  witness 
Fulton  about  a  discussion  and  what  was  said  at  an- 
other time  than  on  the  occasion  of  the  assault,  and  sub- 
sequent to  the  assault,  were  properly  sustained-  The 
question  asked  this  witness,  "Did  not  Mr.  Barber  have 
a  hatchet  and  expect  outsiders?"  called  for  testimony 
by  the  witness  of  the  mental  status  of  another  person, 
and  an  objection  to  it  was  properly  sustained.  What 
the  witness  told  an  officer  or  others  after  the  assault 
was  not  admissible. 

It  was  not  proper  to  allow  the  prosecuting  witness 
to  testify,  on  cross-examination,  to  his  uncommunicated 
purpose  or  secret  intent  in  having  the  hatchet,  nor  to 
elicit  from  him  what  he  swore  on  the  subject  in  a  for- 
mer trial.  The  court  committed  no  error  in  refusing  to 
allow  the  defendant  to  extend  the  cross-examination  of 
the  prosecuting  witness  to  inquiries  about  immaterial 
matters,  or  in  refusing  to  allow  questions  which  had 
been  fully  answered. — Moulton  v,  State^  88  Ala*  116; 
Martin  v.  State,  104  Ala.  78 ;  Braham  v.  State,  143  Ala. 
28;  Isfewnuin  v.  State,  160  Ala.  102. 

It  was  immaterial  that  some  case  against  the  defend- 
ant (the  record  does  not  disclose  that  it  had  any  con- 
nection with  the  particular  oflfense  for  which  the  de- 
fendant was  on  trial)  had  been  nolle  prossed  in  the  po- 
lice court,  and  the  court  correctly  refused  to  allow  de- 
fendant, w^hen  being  examined  as  a  witness,  to  testify  to 
the  fact,  if  it  was  a  fact. 
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Whether  or  not  the  witness  Fulton  had  a  pistol  on  his 
person  the  day  before  the  trial  while  in  court  was  en- 
tirely immaterial  and  irrelevant  to  the  issues. 

The  portion  of  the  court's  oral  charge  on  the  ques- 
tion of  alibi  to  which  exception  was  reserved  is  free 
from  error. — Jacks  v.  State,  117  Ala.  155. 

No  error  being  shown  by  the  record,  the  case  will  be 
afSrmed. 

Affirmed. 


Cox  V.  The  state. 

Larceny. 

Decided  Nov.  23,  1911.     50  South.  775.) 

Larceny;  Nature  and  Element. — Where  one  sells  personal  prop- 
erty belonging  to  another  to  an  Innocent  purchaser  who  without 
criminal  Intent  takes  It  from  the  possession  of  the  owner,  the  one 
selling  such  property  may  be  convicted  of  larceny  thereof. 

Appeal  from  Clarke  Ctounty  Court. 
Heard  before  Hon.  Thomas  W.  Davis. 
Charley  Cox  was  convicted  of  larceny  and  be  appeals. 
Affirmed. 

J.  F.  Aldridgb^  and  T.  J.  Bedsole^  for  appellant.  Lar- 
ceny involves  three  propositions:  1st,  the  taking  from 
possession  or  control;  2nd,  carrying  away  against  the 
will  of  the  owner,  and  3rd,  felonious  intent  to  convert. 
The  evidence  in  this  case  fails  to  establish  some  of  these 
essential  elements,  in  that  it  fails  to  show  a  taking  and 
carrying  away. — Spivcy  v.  The  State,  26  Ala.  90; 
Green's  Cose,  68  Aia.  539;  Edmond/s  Case,  70  Ala.  8; 
Morrisette  v.  The  State,  77  Ala.  71;  85  Ala.  17;  105 
Ala.  18. 
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RoBBBT  C.  Brickbll,  Attorney  General,  and  William 
L.  Maetin^  Assistant  Attorney  General,  for  the  State. 
Under  the  facts  in  this  case  the  defendant  may  be  con- 
victed of  larceny. — Washington  v.  The  State,  106  Ala. 
58.  Evidence  also  warrant  finding  of  a  conspiracy, 
and  this  was  a  question  for  the  jury. — Ex  parte  Bon- 
ner,  100  Ala.  114.  On  the  question  of  whether  or  not  a 
conspiracy  existed,  and  as  to  its  elements,  counsel  cite 
Martin  v.  The  State,  89  Ala.  115;  Chihson  v.  The  State, 
89  Ala.  121;  Tanner  v.  The  State,  91  Ala.  1. 

WALKER,  P.  J. — There  was  evidence  tending  to 
show  that  the  defendant  sold  the  rock,  with  the  larceny 
of  which  he  was  charged,  to  one  Andrew  Law,  who,  in 
innnocence  of  any  criminal  purpose  in  reference  to  it, 
removed  it  from  the  place  where  the  owner  had  it.  Lar- 
ceny may  be  committed  by  a  sale  of  personal  property 
belonging  to  another  to  an  innocent  purchaser,  the  lat- 
ter taking  it  from  the  possession  of  the  owner. — 25  Cyc. 
58;  Walls  v.  State,  43  Tex.  Cr.  R.  70,  63  S.  W.  328; 
Washington  v.  State,  106  Ala.  58,  17  South.  546.  With 
this  evidence  in  the  case,  the  court  was  not  in  error  in 
overruling  the  motion  to  exclude  the  testimony  offered 
by  the  state,  nor  in  refusing  to  give  the  affirmative 
charge  in  his  behalf  requested  by  the  defendant. 

Affirmed. 
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Davis  V.  The  State. 

Grand  Larceny, 

(Decided  Not.  30,  1011.     ReheaiiDg  denied  Dec.  14,  1011. 
56  South.  730.) 

Trialf^  Reception  of  Evidence;  Objection;  Tim«.— Where  a 
question  Is  asked  and  answered  without  objection  at  the  time,  the 
trial  court  wtU  not  be  put  In  error  for  a  failure  to  exclude  such 
evidence  on  objection  and  motion  made  after  the  evidence  has  gone 
to  the  Jury. 

Appeal  from  Lee  Law  and  Equity  Court. 
Heard  before  Hon.  Lum  Dukes. 
Hix,  Alias  John  Davis,  was  convicted  of  grand  larcey 
and  he  appeals.    Affirmed. 

Barnes  &  Dbnson^  for  appellant.  Where  testimony 
is  illegal  in  whole  or  in  part,  and  is  given  in  answer  to 
a  legal  question,  objection  to  such  testimony  and  mo- 
tion to  exclude  it  is  proper  and  does  not  come  too  late. 
—A.  O.  E.  Co.  V.  Ryan,  112  Ala.  337 ;  McDonald  v. 
Wood,  118  Ala.  589.  The  evidence  objected  to  was 
clearly  hearsay  and  illegal,  and  the  action  of  the  court 
in  overruling  defendant's  objection  was  reversible  error. 
—Stone  V.  The  State,  105  Ala.  60 ;  Rivers  v.  The  State, 
97  Ala.  72. 

RbBERT  C.  Brickell,  Attorney  General,  for  the  State, 
question  was  asked  and  the  answer  given  before  ob- 
jection was  interposed,  and  the  court's  failure  to  ex- 
clude the  testimony  under  such  circumstances  was  not 
error. — Bowling  v.  The  State,  151  Ala.  131 ;  L.  d  N.  v, 
Butler,  55  So.  262. 

10  CA 
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DB  GRAFFENRIED,  J.— The  defendant  was  indict- 
ed for  grand  larceny,  was  tried  by  a  jury,  was  convicted 
of  the  oflfense,  and  was  sentenced  to  the  penitentiary. 
From  the  judgment  of  conviction,  he  appeals. 

During  the  progress  of  the  trial  a  witness  was  permit- 
ted to  testify  that  '*Sam  Davis  said  that  Hicks  Davis 
(defendant)  went  toward  the  fair  ground,  and  that  he 
would  go  with  the  witness  and  help  find  him."  The  rec- 
ord does  not  show  that  the  defendant  objected  to  the 
question  which  called  for  this  evidence;  but  it  does 
show  that  the  defendant  after  the  evidence  had  gone  to 
the  jury,  objected  to  it,  and  moved  to  exclude  it,  upon 
several  grounds. 

As  the  defendant  failed  to  object  to  the  question 
which  called  for  this  evidence,  but  waited  until  the  wit- 
ness had  answered  the  question  before  making  his  ob- 
jection, the  trial  court  will  not  be  put  in  error  for  its 
failure  to  exclude  the  testimony. — Dowling  v.  State,  151 
Ala.  131,  44  South.  403;  L.  d  N.  R.  Co.  v.  Butler,  1  Ala. 
App.  279,  55  South.  262. 

There  were  some  other  objections  to  the  admission 
by  the  trial  court  of  certain  evidence,  but  the  objections 
were  patently  without  merit,  and  we  will  not  discuss 
them. 

There  was  no  error  in  the  record,  and  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 
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Mitchell  V.  The  State. 

Larceny  and  Embezzlement, 

(Decided  May  16,   1911.     56  South.  56.) 

1.  Indictment  and  Information;  Joinder  of  Courts}  Duplicity.'-^ 
Under  the  common  law  the  joinder  of  different  offenses  in  the  same 
court  was  bad  as  double  pleading. 

2.  Same;  Embezzlement;  Larceny;  Statute. — Under  section  7151, 
€k>de  1907,  offenses  of  the  same  character  and  subject  to  the  same 
punishment  may  be  joined  In  one  count  In  the  alternative,  and 
hence,  a  complaint  charging  embezzlement  and  larceny  of  the  same 
property  of  a  certain  person,  may  be  properly  joined  In  the  same 
count  If  the  alternative  averments  each  charge  a  complete  offense, 
and  the  two  offenses  are  of  the  same  character,  and  degree,  and 
subject  to  the  same  punishment 

Appeal  from  Jefferson  Criminal  Court 

Heard  before  Hon.  William  E.  Fort. 

E.  B.  Mitchell  was  convicted  of  embezzlement  and  lar- 
ceny, and  he  appeals.     Aflftrmed. 

Omitting  the  formal  charging  part,  the  aflftdavit  is  as 
follows:  "That  E.  B.  Mitchell,  whose  name  is  other- 
wise unknown  to  him,  within  twelve  months  before  mak- 
ing this  affidavit,  in  said  county,  he  being  at  such  time 
the  clerk  agent,  or  apprentice  of  Q.  E.  Beverly,  did  em- 
bezzle or  fraudulently  convert  to  his  own  use  or  to 
the  use  of  another,  or  fraudulently  secrete,  with  in- 
tent to  convert  to  his  own  use,  or  to  the  use  of  another, 
money  to  about  the  amount  of  $15,  which  $15  came  into 
his  possession  by  virtue  of  his  office  or  employment,  or 
did  feloniously  take  and  carry  away  |18,  the  personal 
property  of  G.  E.  Beverly,  against  the  peace  and  dig- 
nity," etc.  The  warrant  followed  the  affidavit,  and  re- 
quired the  defendant  to  answer  the  state  of  Alabama  of 
a  charge  of  embezzlement  or  larceny,  preferred  by  G.  K 
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Beverly.     The  demurrers  raise  the  points  discussed  in 
the  opinion. 

William  Vaughan^  for  appellant.  No  brief  reached 
the  Reporter. 

Robert  C.  Brickell,  Attorney  General,  and  W.  L. 
Martin,  Assistant  Attorney  General,  for  the  State.  The 
oflFense  of  larceny  and  embezzlement  are  of  the  same 
character. — Mayo  v.  The  State,  30  Ala.  32;  Burdine  v. 
The  State,  25  Ala.  60.  Hence,  under  section  7151,  Code 
1907,  they  may  be  joined  in  the  same  count  in  the  alter- 
native, provided,  each  alternative  charges  a  complete 
offense.— ForfOM  v.  The  State,  53  Ala.  493;  Noble  v. 
The  State,  59  Ala.  73;  Lucas  v.  The  State,  144  Ala,  63. 
Embezzlement  and  larceny  may  be  joined.— 7i?^f/er  v. 
The  State,  91  Ala.  87. 

PELHAM,  J. — ^This  appeal  is  before  us  on  the  record 
proper,  without  a  bill  of  exceptions.  The  only  question 
presented  by  the  record  is  on  the  demurrers  to  the  affi- 
davit or  complaint,  to  the  effect  that  two  offenses  are 
charged  in  the  alternative  in  the  same  count.  The  affi- 
davit or  complaint  contains  but  one  count,  in  which  the 
defendant  is  charged  in  the  alternative  with  embezzle 
ment  and  larceny. 

Under  the  common  law,  the  joinder  of  different  of- 
fenses in  the  same  count  was  deemed  vicious,  as  double 
pleading,  and  not  allow^ed.  It  is  permissible,  however, 
for  kindred  offenses  of  the  same  character  or  equal  de- 
gree, subject  to  the  same  punishment,  to  be  joined  in  the 
same  count,  under  the  statute  in  this  state. — Code  1907, 
§  7151.  The  purpose  of  the  statute  is  to  dispense  with 
a  multiplicity  of  counts,  allowing  one  to  serve  the  pur- 
pose of  several,  and  it  has  been  held  to  be  violative  of 
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no  constitutional  right. — Burdine  v.  State,  25  Ala.  60. 
Under  this  section,  it  has  been  held  permissible  to 
charge  either  of  different  prohibited  acts  of  a  prohibi- 
tion law  in  the  same  count  of  an  indictment  in  the  alter- 
native.—;S'tm«  V.  State,  135  Ala.  61,  33  South.  162 ;  Mc- 
Vlellan  v.  State,  118  Ala.  122,  23  South.  732.  The  alter- 
native averments  in  one  count  of  the  different  means  by 
which  the  offense  was  committed  are  held  to  be  but  sub- 
stitutes for  so  many  different  counts. — Hornsby  -v. 
State,  94  Ala.  55,  10  South.  522.  ) 

Embezzlement  and  larceny  belong  to  the  same  family 
of  crimes,  and  are  of  the  same  general  nature  and  char- 
acter, and  subject  to  the  same  punishment. — Code  1907, 
§  6828;  MoAjo  v.  State,  30  Ala.  32.  And  in  a  case  where 
embezzlement  and  larceny  were  charged  in  different 
counts  of  an  indictment,  it  was  held  that  the  state  could 
not  be  compelled  to  elect  upon  which  count  it  would 
proceed.— JSw«er  v.  State,  91  Ala,  87,  9  South.  191. 

While  it  has  been  declared  in  this  state  that  the  stat- 
ute creating  and  defining  embezzlement  was  not  intend- 
ed to,  and  did  not,  convert  larceny  at  common  law  into 
statutory  embezzlement  (Washington  t\  State,  106  Ala. 
58,  17  South.  546),  the  only  distinguishable  difference 
between  embezzlement  and  larceny  is  the  manner  in 
which  the  property  comes  into  the  possession  of  the  of- 
fender. If  the  offender  has  the  intent  to  appropriate  to 
his  own  use  before  or  at  the  time  of  coming  into  posses- 
sion of  the  personal  property,  he  is  guilty  of  larceny; 
but  he  may  nevertheless  be  guilty  of  embezzlement,  not- 
withstanding he  has  such  secret  intent,  if  he  unlawfully 
converts  it  after  it  is  committed  to  his  custody  as  an 
oflftcer  or  agent  of  another  by  virtue  of  his  office  or  em- 
ployment. 


Digitized  by 


Google 


150  COURT  OP  APPEALS  l^oi. 

[Bell  Y,  The  State.] 

The  similarity  in  character  and  almost  interchange- 
ability  of  the  ingredients  characterizing  the  difference 
in  the  two  offenses  is  shown  by  the  case  of  Holhrook  v. 
State,  107  Ala.  154,  18  South.  109,  54  Am.  St.  Rep.  65. 
In  that  case,  it  was  held  that  where  a  defendant  was 
charged  with  the  larceny  of  a  quilt,  and  the  evidence 
showed  it  had  been  turned  over  to  him  as  a  servant  by 
the  owner,  to  be  delivered  by  the  defendant  at  the  own- 
er's house,  the  defendant  was  guilty  of  larceny,  as  the 
defendant  had  only  the  bare  charge  or  custody,  and  was 
guilty  of  trespass  in  taking  and  larceny  in  converting 
to  his  own  use,  because  the  owner  had  the  constructive 
possession. 

The  alternative  averments  each  charged  a  complete 
offense,  and  the  two  offenses,  being  of  the  same  charac- 
ter, of  equal  degree,  and  subject  to  the  same  punish- 
ment, were  properly  joined  in  the  same  count,  under  the 
statutory  authority  conferred  by  section  7151  of  the 
Code  of  1907. 

Affirmed. 


Bell  V.  The  State. 

Receiving  StoJen  Property. 

(Decided  June  30,  1^11.     Rehearing  denied  Nov.  23,  1911. 
56  South.  842.) 

1.  Receiving  Stolen  Goods;  Evidence;  Sufficiency/. — ^The  prose- 
cution being  for  receiving  meat  stolen  from  a  railway  car,  the  evi- 
dence is  examined  and  held  to  warrant  the  finding  that  the  meat 
was  placed  in  the  car  by  the  consignor,  that  it  was  stolen,  that 
its  value  was  more  than  ^25.00.  and  that  the  defendant  purchased 
it  knowing  it  was  stolen,  and  hence,  charges  declaring  that  there 
was  no  evidence  of  such  fact,  were  properly  refused. 

2.  Same;  Knowledfje  of  Theft. — ^Tn  a  prosecution  for  receiving 
stolen  goods  it  is  immaterial  whether  the  defendant  knew  of  the 
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exact  place  from  which  it  was  stolen,  so  long  as  he  realized  that 
it  was  stolen;  hence,  it  was  not  error  to  refuse  a  charge  asserting 
that  there  was  no  evidence  that  the  defendant  knew  that  the  meat 
had  been  stolen  from  a  railway  car. 

3.  Same;  Instruction. — ^The  burden  is  on  the  state,  in  a  prosecu- 
tion for  receiving  stolen  property,  to  show  beyond  a  reasonable 
doubt  that  the  property  alleged  to  have  been  stolen  was  taken 
without  the  consent  of  the  owner;  hence,  a  charge  asserting  that 
the  burden  was  on  the  state  to  show  that  the  property  was  taken 
without  the  consent  of  the  owner  was  misleading  and  properly 
refused. 

4.  Charge  of  Court;  Applicability  to  Issue. — Charges  should  em- 
body correct  legal  principles,  applicable  to  the  issue  and  to  the  evi- 
dence, and  be  expressed  in  clear  and  unambiguous  language. 

5.  Evidence;  General  Character. — General  character  lo  the  rep- 
utation one  has  made  in  the  community  in  which  he  resides  ab  the 
result  of  his  conduct  as  a  whole,  and  cannot  be  shown  by  proof  of 
particular  acts;  hence,  it  may  well  be  that  one  guilty  of  a  crime 
may  later  establish  a  good  character,  but  it  is  a  question  of  fact 
for  the  jury,  and  they  should  not  be  instructed  that  a  man's  char- 
acter may  be  good  though  he  may  have  pleaded  guilty  to  the  crime 
of  receiving  stolen  property. 

6.  tiew  Trial;  Criminal  Cases.— It  is  within  the  irrevisable  dls- 
<cretion  of  the  trial  court  to  grant  or  refuse  a  motion  for  new  trial 
in  a  criminal  case. 

7.  Appeal  and  Error;  Verdict;  Review. — ^The  weight  to  be  given 
the  testimony  and  the  credibility  of  the  witnesses  are  questious  for 
the  Jury  to  determine,  and  hence,  this  court  cannot  disturb  a 
verdict  of  conviction  because  the  evidence  supporting  it  shows  indi- 
•cations  of  being  untrue. 

Appeal  from  Selma  City  Court. 

Heard  before  Hon.  J.  W.  Mabby. 

Walter  Bell  was  convicted  of  receiving  stolen  prop- 
erty, and  he  appeals.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion.  The  fol- 
lowing charges  were  refused  the  defendant:  (1)  "I 
charge  you  that  if  you  believe  the  evidence  in  this  case, 
jou  must  acquit  the  defendant."  (13)  "I  charge  you 
that  under  the  evidence  you  cannot  fix  the  value  of  the 
property  received  by  the  defendant  at  exceeding  |15." 
(14)  'I  charge  you  that  there  is  no  evidence  in  this  case 
that  the  defendant  knew  that  the  goods  received  by  him 
had  been  stolen  from  a  railroad  car."  (16)  "I  charge 
Tou  that  there  is  no  evidence  in  this  case  that  the  meat 
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alleged  to  have  been  stolen  was  in  said  ear  when  it  left 
St  Louis."  (17)  "I  charge  you  that  the  burden  is  on 
the  state  to  show  that  said  meat  alleged  to  have  been 
stolen  was  not  taken  with  the  consent  of  the  Southern 
Railway  Company."  (18)  '*!  charge  you  that  the  gen- 
eral character  of  a  man  is  what  the  people  of  the  com- 
munity think  of  him,  and  a  man's  character  may  be 
good,  though  he  may  have  at  some  time  pleaded  guilty 
to  the  crime  of  receiving  stolen  property."  (20)  "I 
charge  you  that  you  cannot  convict  the  defendant  of  re- 
ceiving stolen  property  of  value  as  much  as  the  sum 
of  f25."  (21)  "I  charge  you  that  there  is  no  evidence 
in  this  case  that  the  property  alleged  to  have  been  re- 
ceived by  the  defendant  was  stolen  from  the  Southern 
Railway  Company."  (22)  "I  charge  you  that  there  is 
no  evidence  in  this  case  that  the  property  alleged  to 
have  been  received  by  defendant  was  the  meat  testified 
to  as  having  been  shipped  by  Morris  &  Co."  (23)  *'I 
charge  you  that  there  is  no  evidence  in  this  case  that 
the  property  alleged  to  have  been  received  by  the  de- 
fendant was  stolen  property." 

Malu)RY  &  ;Mali/)RY,  and  Craig  &  Oraig^  for  appel- 
lant. Counsel  discuss  the  evidence  at  length  and  insist 
that  it  fails  to  meet  the  requirements  in  making  out 
the  ofPens^e  charged,  and  that  it  bears  internal  evidence 
of  untruthfulness.  They  also  discuss  the  charges  re- 
fused, but  without  citation  of  authority  except  as  to 
charge  17.  As  to  this  charge  they  cite  Boijd  v.  The 
mate,  150  Ala.  101. 

Robert  C.  Brickell,  Attorney  General,  and  T.  H. 
Seat,  Assistant  Attorney  General,  for  the  State.  Coun- 
sel for  state  also  discuss  the  evidence  and  insist  that  it 
warranted  the  finding  and  the  judgment  rendered  there- 
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on.  They  further  insist  that  charge  17  was  properly 
refused  on  the  authority  of  Rogers  v.  The  State,  117 
Ala.  9,  and  Walker  v.  The  State,  134  Ala.  86.  They  re- 
fer generally  to  the  case  of  Phillips  r.  The  State,  162 
Ala.  53. 

DB  GRAFFENRIED,  J.— We  are  not  able  to  affirm, 
as  matter  of  law,  that  there  was  no  evidence  tending  to 
show  that  the  meat  stolen,  if  there  was  any  meat  stolen, 
was  shipped  by  Morris  &  Co.,  of  St.  Louis.  The  evi- 
dence, without  conflict,  shows  that  Morris  &  Co.  placed 
a  lot  of  meat  at  St.  Louis,  Mo.,  consigned  to  parties  in 
Faunsdale  and  Demopolis,  Ala.,  in  a  box  car  of  the  Mo- 
bile &  Ohio  Railroad;  that,  when  the  car,  en  route  to 
Faunsdale  and  Demopolis,  reached  Selma,  Dallas  coun- 
ty, Ala.,  it  was  in  apparent  good  order,  with  its  seals 
intact;  that  when  the  car,  the  next  day,  left  Selma  its 
seals  had  been  broken,  and  when  the  car  reached  Fauns- 
dale and  Demopolis  it  was  discovered  that  meat  placed 
in  said  car  at  St.  Louis,  consigned  as  above  stated,  was 
missing.  The  evidence  further  tended  to  show  that 
during  the  night  that  said  car  remained  in  Selma  a  car 
at  or  near  the  point  where  this  car  was  left  was  broken 
into,  and  meat  stolen  therefrom.  It  is  therefore  evi- 
dent that  there  was  evidence  from  which  the  jury  had 
the  right  to  infer  that  the  meat  stolen,  if  meat  was 
stolen,  was  the  meat  placed  in  said  car  by  Morris  & 
Co. 

Neither  are  we  able  to  say,  as  matter  of  law,  that 
there  was  no  evidence  tending  to  show  that  the  defend- 
ant bought  more  than  |25  worth  of  the  meat  so  stolen, 
if  it  was  stolen,  with  a  knowledge  that  it  had  been 
stolen.  There  was  evidence  tending  to  show  that  he 
paid  more  than  |25  for  meat  which  the  jury  were  au- 
thorized to  infer  from  the  evidence  was  the  stolen  meat. 
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if  the  meat  was  stolen,  aod  as  the  defendant  was  a  mer- 
chant, and  knew  the  value  of  meat,  the  jury,  from  this 
circumstance,  if  they  believed  it,  had  the  right  to  infer 
that  the  meat  was  worth  more  than  |25.  The  evidence 
for  the  state  further  tended  to  show  that  the  defendant 
had  the  meat  hauled  to  his  store  in  a  wagon;  that  the 
seller  told  him  "we  will  have  to  cover  the  meat  up,"  and 
the  defendant  replied  that  he  had  a  tarpaulin ;  and  that, 
after  the  meat  was  placed  in  the  wagon,  it  was  covered 
up,  and  thus  carried  to  the  defendant's  store.  From 
this  circumstance,  if  believed,  together  with  the  place 
from  which  the  meat  was  obtained,  there  was  sufficient 
evidence  for  the  jury  to  have  drawn  the  conclusion  that 
the  defendant  knew,  when  he  bought  the  meat,  that  it 
had  been  stolen. 

That  many  indicia  of  untruth  are  attached  to  some 
of  the  material  evidence  offered  on  behalf  of  the  state, 
without  which  evidence  the  case  of  the  state  would  not 
have  been  made  out,  may  be  conceded;  but  this  court 
is  without  authority  to  pass  upon  the  credibility  of  wit- 
nesses testifying  in  a  case  tried  by  a  jury..  The  credi- 
bility of  witnesses  and  the  weight  to  be  given  their  tes- 
timony is  for  the  jury  alone.  It  cannot  be  said,  as  mat- 
ter of  law,  tliat  there  was  not  evidence  in  the  case  from 
which  the  jury  were  authorized,  if  they  believed  it,  to 
find  the  defendant  guilty  of  the  offense  of  which  he  was 
convicted,  and  we  have  no  power  to  disturb  their  ver- 
dict— Council  Stephens  v.  State,  1  Ala.  App.  159,  55 
South.  940. 

The  law  reposes  in  the  judge  who  presides  at  the  trial 
of  a  criminal  case  the  power,  when  he  believes  that  a 
defendant  has  been  improperly  convicted,  either  through 
perjury  or  from  other  cause,  upon  motion,  to  set  the 
verdict  of  the  jury  aside  and  grant  the  defendant  a  new 
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trial.  The  motion  for  a  new  trial,  in  a  criminal  case,  is 
addressed  to  the  sound  judicial  discretion  of  the  trial 
judge,  who  sees  and  hears  the  witnesses  when  they  tes- 
tify, and  has  the  same  opportunities  of  forming  a  con- 
clusion as  to  their  truthfulness  and  the  weight  to  be 
given  their  testimony  as  the  members  of  the  jury.  In 
the  present  case,  such  a  motion  was  made  and  refused, 
and  an  appellate  court  has  no  authority  to  review  the 
granting  or  the  refusal  to  grant  a  motion  for  a  new  trial 
in  a  criminal  case. 

1.  It  follows,  from  what  we  have  above  said,  that  the 
court  committed  no  error  in  refusing  charges  1,  13,  16, 
20,  21,  22,  and  23  requested  by  the  defendant. 

2.  Whether  the  defendant  knew  or  did  not  know 
that  the  meat  was  stolen  from  a  railroad  car  was  imma- 
terial. The  question  on  that  subject  was,  "Did  he  know 
that  it  was  stolen?"  and  not,  "Did  he  know  that  it  was 
stolen  from  a  certain  place?"  The  court  therefore  prop- 
erly refused  charge  14  requested  by  the  defendant. 

3.  General  character  is  the  reputation  one  has  made 
in  the  community  in  which  he  resides,  the  result  of  his 
general  walk  and  conversation,  and  cannot  be  shown  by 
particular  acts  of  good  or  bad  conduct.  It  may  be  that, 
as  an  abstract  truth,  the  proposition  that  a  man's  gen- 
eral character  may  be  good,  although  at  some  time  he 
has  pleaded  guilty  to  a  crime  involving  moral  turpitude, 
is  correct,  but  that  question,  it  seems  to  us,  would,  under 
the  circumstances  of  each  particular  case,  be  a  question 
of  fact  for  the  jury,  and  not  a  question  of  law  for  the 
court.  "It  often  happens  that  judges  in  WTiting  opin- 
ionsi  and  authors  of  legal  text-books,  in  discussing  or 
defining  legal  propositions,  express  themselves  in  lan- 
guage wholly  unsuited  for  the  purpose  of  instructions 
to  a  jury."  ilcGee  v.  State.  117  Ala.  231,  23  South.  798. 
It  is  certainly  possible  for  a  man  who  has  been  guilty  of 


Digitized  by 


Google 


166  COURT  OF  APPEALS  ^oi. 

[Bell  V.  The  State.] 

a  crime  malum  in  se  by  the  tenor  of  his  life  to  establish 
in  the  community  in  which  he  lives  a  reputation  for  gen- 
eral good  character,  but  a  charge  which  undertakes  to 
bring  before  a  jury  the  consideration  of  mere  possibili- 
ties is  bad.  Booker  v.  State,  76  Ala.  22.  The  court  com- 
mitted no  error  in  refusing  charge  18  asked  by  the  de- 
fendant. 

4.  Charge  17  was  incomplete,  and  for  that  reason 
was  properly  refused.  The  law  requires  the  state,  by 
evidence,  to  convince  a  jury,  beyond  a  reasonable  doubt, 
that  property  alleged  to  have  been  stolen  was  taken 
without  the  consent  of  its  owner,  but  this  charge  does 
not  state  that  the  burden  was  on  the  state  to  prove,  by 
evidence,  that  the  property  alleged  to  have  been  stolen 
was  taken  without  the  consent  of  the  Southern  Railway 
Company.  When  a  charge  is  defective,  a  trial  court  will 
not  be  put  in  error  for  refusing  it.  A  lawyer  might  know 
what  was  intended  by  this  charge,  but  a  layman  might 
not.  "Charges  requested  should  be  prepared  with  care 
by  the  counsel  asking  them.  They  should  embody  cor- 
rect legal  propositions,  applicable  to  the  issues  and  evi- 
dence, expressed  in  clear,  unambiguous  language,  free 
from  all  involvement  and  from  all  tendency  to  mislead  or 
to  confuse  the  jury.  These  are  the  essential  elements, 
as  defined  by  the  repeated  decisions  of  this  court,  and 
instructions  requested,  wanting  in  them,  have  been  often 
declared  properly  refused."  Hotoard  v.  State,  108  Ala. 
571,  18  South.  813;  Hooper  v.  State,  106  Ala.  41,  17 
South.  679;  1  Mayfield's  Dig.  p.  164,  §§  29,  30. 

So  far  as  this  record  discloses,  the  trial  court  com- 
mitted no  error  on  the  trial  of  the  defendant  The  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 
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Wall  V.  The  State. 

Emhezzlement. 

(Decided  May  16,  1911.     RehearlDg  denied  June  14,  1911. 
56  South.  57.) 

1.  Emhezzlement;  Indictment;  Sufficiency. — ^An  indictment  for 
embezzlement  which  charges  that  W.,  as  agent  of  S.,  embezzled  or 
fraudulently  converted  to  his  own  use  money  to  the  amount  of 
$500.00  which  came  into  his  possession  by  virtue  of  his  agency  or 
employment,  sufficiently  stated  the  gist  of  the  crime,  and  was  good 
against  demurrer,  although  the  better  practice  Is  to  specifically 
allege  the  ownership  and  agency  at  the  time  of  the  commission  of 
the  offense  In  separate  averments  apart  from  the  Inference  of 
agency  and  ownership  alleged. 

2.  Bame;  Nature;  Emhezzlement  hy  Agent. — The  word  "embez- 
zles" as  used  In  section  6828,  Code  1907,  has  a  technical  meaning 
suggesting  the  character  and  scope  of  the  proof  required,  and  in- 
volving two  general  elements:  1st,  a  breach  of  duty  or  trust  in  re- 
spect of  money,  property  or  other  personal  effect  In  the  party's 
possession,  belonging  to  another,  and  2nd,  a  wrongful  or  fraudulent 
appropriation  thereof  to  his  own  use. 

3.  Same;  Evidence;  Record. — In  a  prosecution  for  embezzlement, 
the  owner  of  the  property  alleged  to  have  been  embezzled  may  be 
asked  whether  her  husband  left  her  any  estate  of  any  kind  In  a 
named  county,  as  a  preliminary  question  leading  up  to  her  owner- 
ship of  the  embezzled  property;  the  question  being  merely  collat- 
eral, the  rule  requiring  proof  by  best  evidence,  was  not  applica- 
tion. 

4.  Same;  Agency. — In  a  prosecution  for  embezzlement,  the  ques- 
tion of  the  defendant's  agency  was  a  collective  fact  peculiarly  within 
the  knowledge  of  the  principal,  and  to  which  the  principal  could 
properly  testify. 

5.  Same;  Best  Evidence. — ^The  owner  as  a  witness  could  prop- 
erly testify  as  to  any  collections  made  by  the  defendant  which 
were  alleged  to  have  been  embezzled,  of  which  she  had  knowledge, 
irrespective  of  how  It  could  otherwise  have  been  proven;  but  her 
understanding  with  reference  to  It  was  properly  excluded. 

6.  Same.— As  to  whether  S.  was  living  separate  and  apart  from 
her  husband  was  Irrelevant  upon  the  Issue  of  whether  or  not  the 
at^cused  was  the  agent  of  S. 

7.  Same.— The  fact  that  the  husband  of  the  prosecutrix,  alleged 
to  be  the  principal,  may  have  left  a  will  devising  substantially  all 
his  property  was  not  a  proper  subject  of  Inquiry  on  the  Issue  as  to 
whether  or  not  the  defendant  was  an  agent  of  the  prosecuting  wit- 
ness, the  widow. 
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8.  Same;  Letters;  Beat  Evidence. — ^Where  the  matter  was  merely 
collateral,  It  was  not  erroneous  to  permit  testimony  giving  the  names 
of  parties  who  wrote  certain  letters  and  some  statement  of  the  con- 
tents of  the  same. 

9.  Same;  Issue  and  Proof. — It  is  sufficient  to  prove  the  embez- 
zlement of  part  of  the  funds  alleged,  and  was  not  necessary  that 
the  proof  show  that  the  full  amount  of  money  charged  in  the  in- 
dictment was  embezzled. 

10.  Same;  Element;  Intent, — An  agent  may  be  guilty  of  embezzle- 
ment though  he  has  the  secret,  uncommunicated  intent  to  convey  the 
property  before  he  receives  it,  or  before  it  comes  into  his  actual  cus- 
tody.   The  fact  that  he  may  be  also  guilty  of  larceny,  has  no  effect 

11.  Same;  Defense;  Restoration. — It  is  no  defense  to  a  prosecu- 
tion for  embezzlement  that  the  embezzler  repaid  the  fund  before 
the  finding  of  the  indictment. 

12.  Evidence;  Conflicting  Evidence;  Weight  and  Sufficiency. — 
The  fact  that  a  witness  contradicts  his  statement  goes  to  the  weight 
and  sufficiency  of  the  evidence,  and  not  to  its  admissibility,  and 
hence,  a  motion  to  exclude  on  that  ground  is  properly  denied. 

13.  Same;  Other  Offenses;  Embezzlement. — Where  the  prosecu- 
tion was  for  embezzlement,  testimony  of  other  embezzlement  of  dif- 
ferent property  by  defendant  similarly  received  in  the  line  of  his 
agency  was  admissible  as  going  to  show  that  the  act  was  know- 
ingly and  intentionally  done. 

14.  Same;  Best  Evidence;  Proof  of  Contract. — ^Where  the  defend- 
ant had  allowed  a  witness  to  state  without  objection  that  he  had 
an  agreement  with  the  prosecutrix  to  collect  the  money  from  the' 
defendant,  and  witness  was  at  the  time  representing  prosecutrix  as 
an  attorney  seeking  to  have  a  settlement  with  the  defendant,  it  was 
relevant  to  prove  by  the  witness  the  amount  of  money  for  which 
he  sought  settlement,  and  was  not  in  violation  of  the  best  evidence 
rule. 

15.  Same;  Record. — Where  a  witness  has  been  asked  by  the  de- 
fendant concerning  the  filing  of  the  bill  in  a  chancery  court,  it  was 
competent  for  the  state  to  ask  the  witness  what  such  suit  was 
about,  and  if  it  was  a  matter  of  record,  such  questions  being  pre- 
liminary to  the  identification  of  the  suit  and  papers. 

16.  Evidence;  Judgment. — It  is  not  permissible  ordinarily  to  In- 
troduce in  evidence  civil  judgments  or  decrees  against  the  defend- 
ant in  a  prosecution  involving  the  same  matters. 

17.  Same;  Whole  Transaction. — Where  a  part  of  a  conversation 
or  transaction  is  put  in  evidence  by  one  party,  the  other  party  is  en- 
titled to  call  for  the  whole  of  such  conversation  or  transaction. 

18.  Same. — Where  defendant  had  examined  a  witness  in  reference 
to  proceedings  against  him  in  the  chancery  court,  involving  the 
same  matters,  the  state  was  entitled  to  bring  out  the  whole  of  the 
transaction  by  introducing  the  record  in  the  chancery  suit 

19.  Same;  Self  Serving  Declarations. — The  fact  that  a  witness, 
the  register  in  chancery,  had  received  a  letter  from  the  defendant 
notlfyirg  him  as  such  officer  that  said  defendant  had  had  a  settle- 
ment with  the  prosecutrix,  was  inadmissible  since  tantamount  to  a 
self  serving  declaration. 
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20.  Same;  Expert;  Handwriting, — A  witness  shown  to  have  been 
clerk  of  a  circuit  court  for  six  years,  and  to  have  been  a  cashier 
in  a  bank  and  to  have  come  in  contact  with  the  various  handwrit- 
ings of  the  persons  Involved  was  sufficiently  qualified  as  an  expert 
on  handwriting. 

21.  Trial;  Argument  of  Counsel. — The  argument  of  the  state's 
counsel  predicated  on  the  statement  '*lf  his  testlmonv  in  this  ca08 
is  true"  was  not  objectionable. 

22.  Same;  Objections;  Necessity. — ^Though  there  is  no  objection 
to  the  question,  it  is  not  error  to  exclude  the  auswer  If  It  proves  to 
be  irrelevant,  especially  where  the  question  gives  no  Information 
as  to  the  answer  expected. 

23.  Witnesses;  Cross  Examination;  Scope. — On  cross  examination 
a  question  by  defendant  seeking  to  ascertain  at  what  time  defend* 
ant  actually  took  charge  of  the  business  of  prosecutrix  under  a 
certain  power  of  attorney  Involved  was  proper. 

24.  Same;  Immaterial  Matters. — ^It  Is  not  Improper  to  disallow  a 
question  on  cross  examination  which  seeks  to  elicit  Immaterial 
matters. 

25.  Same;  Interest — It  Is  proper  to  examine  a  defendant's  wit- 
ness as  to  whether  or  not  the  defendant  was  or  was  not  an  Im- 
portant witness  for  the  witness  in  a  civil  suit  pending  as  tending 
to  show  Interest  or  bias  of  the  witness. 

26.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  letters 
were  afterwards  admitted  In  evidence,  any  error  in  admitting  tes- 
timony of  their  contents  was  rendered  harmless. 

27.  Same;  Party  Entitled  to  Complain. — Where  papers  In  a  civil 
suit  against  the  defendant  had  been  properly  admitted  in  evidence, 
the  fact  that  the  court  limited  them  to  the  question  of  fraud  was 
not  a  matter  of  which  the  defendant  could  complain. 

28.  Same;  Rejection  of  Evidence. — Where  the  court  excluded  tes- 
timony on  defendant's  motion  he  had  no  further  ground  of  com- 
plaint unless  he  requested  and  was  refused  instructions  not  to  con- 
sider such  evidence. 

29.  Same;  Exceptions ;  Reservation  of  Grounds. — Where  no  ex- 
ceptoins  are  reserved  to  the  court's  ruling  on  the  evidence,  such 
ruling  will  not  be  considered  on  appeal. 

Appeal  from  MoDroe  Circuit  Court. 

Heard  before  Hod.  John  T.  Lackland. 

JohD  Wall  was  coDvicted  of  embezzlemeDt,  aod  ap- 
peals.   Affirmed. 

OmittiDg  the  formal  chargiDg  part,  the  iDdictmeDt  is 
as  follows:  "Joho  Wall,  alias  Joho  Walls,  agcDt  of 
Maudy  SimpkiDs,  embezzled  or  frauduleDt  coDverted  to 
his  owD  use  mouey  to  about  the  amouut  of  $500,  which 
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came  into  his  possession  by  virtue  of  his  agency  or  em- 
ployment, against  the  peace  and  dignity,"  etc.  The  de- 
murrers raise  the  questions  discussed  in  the  opinion. 
The  power  of  attorney  alluded  to  was  from  M.  J.  Simp- 
kins  to  John  J.  Wall,  constituting  him  agent  and  at- 
torney in  fact  to  fully  adjust  and  settle  with  the  execut- 
or of  the  estate  of  J.  J.  Simpkins,  and  with  the  heirs 
and  legatee  of  said  estate,  all  matters  pertaining  to  her 
personal  property  and  homestead  exemptions  and  distri- 
butive shares  and  dower  rights  in  said  estate,  for  which 
she  agred  to  pay  50  per  cent,  of  all  recovered  for  her; 
the  power  of  attorney  authorizing  him  to  employ  an  at- 
torney and  to  pay  all  his  actual  necessary  expenses.  The 
letter  referred  to  in  the  opinion  does  not  appear  in  the 
bill  of  exceptions.  Witness  Cox  well  was  shown  to  have 
been  clerk  of  the  circuit  court  for  six  yeai*s,  and  to  nave 
been  assistant  cashier  of  the  Monroe  County  Bank,  and 
to  have  come  in  contact  with  various  handwritings  of 
the  individuals  all  over  that  section  of  the  country,  and 
was  asked  to  give  his  opinion  as  to  the  handwriting  in 
the  body  of  the  receipt,  and  the  handwriting  as  to  the 
signature  to  the  receipt,  and  was  permitted  to  do  so. 

The  defendant  objected  to  the  following  portion  of 
the  court's  oral  charge:  (1).  ^'It  is  un controverted 
that  the  relationship  of  agency  existed  between  the  de- 
fendant and  M.  J.  Simpkin."  (2)  "The  chancery  papers 
introduced  in  evidence  are  limited  for  a  certain  pur- 
pose." (3)  ^'Conversion  is  any  unusual,  undue,  or  illegal 
deflection  with  intent  to  convert  money  from  its  legiti- 
mate and  proper  channel.  Did  he  appropriate,  did  he 
secrete,  this  fund,  for  the  purpose  of  appropriating  it 
to  his  own  use,  depriving  this  old  woman  of  her  owner- 
ship of  that  amount?"  (4)  "The  question  has  come  in 
here  as  to  whether  he  has  paid  this  money  to  this  old 
woman.     Gentlemen,  I  charge  you  this:     That  if  the 
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fraudulent  intent  was  completed  and  existed  in  the  mind 
of  John  Wall,  and  after  the  formation  of  the  fraudulent 
intent,  upon  being  harassed,  he  went  and  paid  the  money 
to  this  old  woman,  I  charge  you  that  the  subsequent 
payment  of  the  money  to  her  and  taking  her  receipt — 
and  that  is  for  you  to  say — does  not  wipe  out  the  offense 
of  embezzlement.  If  you  are  satisfied  he  converted  it, 
1  charge  you  that  the  subsequent  payment  does  not  re- 
lease him  from  the  charge  of  embezzlement." 

The  following  charges  were  refused  to  the  defendant  : 
(12)  "The  court  charges  the  jury  that,  if  they  believe 
that  the  defendant  formed  the  intent  to  convert  this 
money  to  his  own  use,  or  to  the  use  of  another  person, 
prior  to  the  receipt  of  the  money,  then  you  cannot  con- 
vict the  defendant  under  this  indictment."  (20)  "The 
court  charges  the  jury  that,  if  you  are  reasonably  satis- 
fied from  the  evidence  that  the  defendant  formed  the 
intent  to  convert  the  property  which  came  into  his 
hands  by  virtue  of  his  agency  or  employment  at  the  time 
the  power  of  attorney  was  executed,  and  prior  to  the 
time  the  money  or  property  was  paid  to  him  by  the  exe- 
cutor of  the  estate  of  J.  J.  Simpkins,  then  you  cannot 
convict  the  defendant."  (25)  "The  court  charges  the 
jury  that,  if  they  believe  from  the  evidence  that  the 
defendant  had  the  intent  to  convert  the  money  received 
from  the  executor  of  the  estate  of  J.  J.  Simpkins  at  the 
time  he  received  it,  they  cannot  convict  under  this  in- 
dictment." (27)  "The  court  charges  the  jury  that,  if  the 
defendant  obtained  the  power  of  attorney  from  Mandy 
Simpkins  with  the  fraudulent  intent  to  convert  to  his 
own  use  the  money  which  he  would  be  paid  under  said 
power  of  attorney,  they  cannot  convict  the  defendant 
of  embezzlement  as  charged  in  this  indictment."  (28) 
"The  court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant,  when  he  received  the  money 
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alleged  to  have  been  converted  to  his  own  use,  had  the 
fraudulent  intent  then  in  his  mind  to  so  convert  said 
money  to  his  own  use,  you  cannot  convict  the  defendant 
under  the  indictment  in  this  case."  (13)  "The  court 
charges  the  jury  that,  if  they  believe  that  the  defendant 
paid  Mrs.  Simpkins  |500  prior  to  the  finding  of  this  in- 
dictment, then  you  should  acquit  the  defendant."  (18) 
"The  court  charges  the  jury  that  the  evidence  is  without 
conflict  that  the  receipt  for  $500  offered  in  evidence  was 
in  the  possession  of  defendant's  attorney  prior  to  the 
finding  of  this  indictment."  (21)  The  general  affirma- 
tive charge.  (23)  "The  court  charges  the  jury  that  the 
undisputed  testimony  in  this  case  shows  that  the  de- 
fendant was  paid  less  than  $100  in  money  by  the  exe- 
cutor of  J.  J.  Simpkins."  (24)  "The  court  charges  the 
jury  that  under  the  power  of  attorney  and  agreement  in 
evidence  the  defendant  was  entitled  to  one-half  of  the 
amount  collected  by  defendant  from  the  estate  of  J.  J. 
Simpkins."  (26)  ^'The  court  charges  the  jury  that  the 
question  as  to  whether  or  not  one-half  of  the  amount  to 
be  collected  by  the  defendant  was  fair  and  reasonable  as 
a  charge  for  the  services  rendered  is  not  before  you,  and 
should  not  be  considered  by  you  in  arriving  at  a  verdict 
in  this  case."  (29)  "The  court  charges  the  jury  that 
under  the  power  of  attorney  introduced  in  evidence  the 
defendant  had  a  right  to  collect  the  checks  and  money 
testified  about,  and  if  no  time  is  specified  in  said  instru- 
ment when  same  should  be  paid  to  Mrs.  Simpkins,  that 
defendant  would  have  a  reasonable  time  in  which  to  pay 
it  to  her  after  he  collected  it  from  the  executor  of  J.  J. 
Simpkins,  deceased." 

Barnett  &  BuGG,  and  H.  H.  McCi^liand,  for  appel- 
lant. The  indictment  was  defective  and  the  demurrers 
thereto  should  have  been  sustained.  Washington  n.  The 
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State,  72  Ala,  276;  Lang  v.  The  State,  97  Ala.  41;  15 
Qyc.  511-519-520.     Counsel  discuss  the  assignments  of 
error  relative  to  the  exclusion  of  evidence,  but  without 
citation  of  authority.     They  insist,  however,    that  the 
evidence  as  to  checks  given  to  the  defendant  should 
have  been  excluded  because  at  variance  with  the  allega- 
tion of  the  indictment.    Carr  v.  The  State,  104  Ala,  43 ; 
22  Cyc.  461.    The  court  erred  in  admitting  the  Chan- 
cellor's decree  in  evidence.    Britton  v.  The  State,  11  Ala. 
202;  1  Greenl.  Evi.  sec.  537;  91  Ala.  58.     The  witness 
was  not  shown  to  be  a  handwriting  expert  and  his  testi 
mony  should  have  been  excluded.    Curtis  v.  The  State. 
118  Ala.  125.    The  court  abused  its  discretion  in  per 
mitting  the  witness  Mims  to  testify  as  he  had  been  pres 
ent  in  the  court  room  all  day.    1  Words  &  Phrases,  39 
The  court  erred  in  permitting  the  argument  of  the  soli 
citor  that  was  objected  to.    Cross  v.  The  State,  68  Ala. 
476.     Charge  1  should  have  been  given. — Eggleston  v. 
The  State,  129  Ala.  83 ;  Reeves  v.  The  State,  95  Ala.  53. 
Charge  18  should  have  been  given. — Orwy  v.  The  State, 
49  Ala.  676.    Charge  21  should  have  been  given. — Carr 
V,  The  State,  supra;  Walker  v.  The  State,  117  Ala.  42. 
Charge  23  should  have  been  given. — Gray  v.  The  State, 
supra.    Counsel  discuss  other  charges  refused,  but  with- 
out further  citation  of  authority. 

R.  C.  Brickell,  Attorney  General,  and  William  L. 
Martin,  Assistant  Attorney  General,  for  the  State.  The 
court  properly  overruled  demurrer  to  the  indictment. 
Willis  V.  The  State,  134  Ala,  439 ;  Washington  v.  The 
State,  72  Ala.  276;  Sec.  6828,  Code  1907.  There  was 
no  error  in  the  rulings  on  the  evidence.  Griffin  v.  The 
State,  129  Ala.  93;  Allen  v.  The  State,  79  Ala.  34.  The 
letters  were  collateral,  and  the  best  evidence  was  not 
required.     Authorities  supra.    There  was  no  error  in 
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admitting  the  chancery  file.  Hammond  v.  The  State,  1471 
Ala.  79;  Simmons  v.  The  State,  145  Ala.  61;  Tolliver  v. 
The  State,  94  Ala.  111.  The  defendant's  letter  was  self- 
serving.  Pate  V.  The  State,  94  Ala.  17.  Coxwell  was 
shown  to  be  a  handwriting  expert.  Talley  v.  Cross,  124 
Ala.  567;  Glover  v.  Gentiy,  104  Ala.  222.  No  abuse  of 
discretion  is  shown  as  to  the  witness  Mims. — Webb  v. 
The  State,  100  Ala.  52;  Burkes  v.  The  State,  123  Ala. 
87.  There  is  no  error  in  the  argument  of  the  solicitor. 
Childress  v.  The  State,  86  Ala.  77.  Charges  12,  20,  25,  27 
and  28  were  properly  refused.  Brister  v.  The  State,  26 
Ala.  107.  Charges  18,  23,  24,  26  and  29  were  properly 
refused. — Fountain  v.  The  State,  98  Ala.  40.  Charge  21 
was  properly  refused.  Turner  v.  The  State,  97  Ala.  51. 
The  defendant  could  not  wipe  out  the  offense  by  repay- 
ing the  money  embezzled,  and  hence,  charge  13  was  prop- 
erly refused. 

PELHAM,  J.  The  indictment  in  this  case  charges 
embezzlement,  and  is  founded  upon  section  6828  of  the 
Code  of  1907,  and  conforms  substantially  to  the  section 
under  which  it  is  drawn  and  the  form,  in  so  far  as  ap- 
plicable, prescribed  for  embezzlement  (form  49,  Code 
1907,  §  7161).  The  demurrers  to  the  indictment  are  as- 
signed upon  the  grounds  that  there  is  a  failure  to  allege 
ownership  of  the  property  embezzled,  or  converted,  and 
a  failure  to  charge  specifically  that  the  defendant  was 
acting  as  agent  for  his  principal,  named  in  the  indict- 
ment at  the  time  of  the  embezzlement.  Since  the  statutes 
were  enacted  dispensing  with  many  of  the  necessary 
averments  in  criminal  pleading  under  the  common-law 
rules,  indictments  are  to  a  great  extent  reduced  to  a 
statement  of  legal  conclusions,  rather  than  facts,  and 
from  such  legal  conclusions  naturally  flow  the  necessary 
inferences. 
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The  indictment  alleges  the  defendant's  agency  of  4X 
named  principal,  and  the  embezzlement,  or  conversion, 
by  him  of  the  money  which  came  into  his  possession  by 
virtue  of  such  agency  or  employment.  This  is  sufficient, 
and  states  the  gist  of  the  crime,  while  charging  all  the 
constituent  elements  of  the  offense,  though  it  is  the  safer 
and  better  practice  to  specifically  allege  the  ownership 
of  the  property  embezzled,  and  the  agency  at  the  time  of 
the  commission  of  the  offense,  as  separate  and  distinct 
averments  apart  from  the  natural  and  necessary  infer- 
ence of  such  ownership  and  agency  at  the  time,  which  is 
drawn  from  the  allegations  of  principal  and  agent,  and 
possession  of  the  property  embezzled  by  virtue  of  such 
agency  or  employment.  When  the  indictment  contains 
the  allegation  (as  it  does  in  this  case)  that  the  defend- 
ant's possession  of  the  money  alleged  to  have  been  em- 
bezzled was  by  virtue  of  his  agency,  certainly  the  neces- 
sary inference  must,  and  does,  follow  that  he  embezzled 
while  acting  in  the  capacity  of  such  agent,  and  a  convic- 
tion could  only  be  had  upon  such  proof;  i.  e.,  that  de- 
fendant, by  virtue  of  his  agency  or  employment,  and 
while  so  laiwfully  in  possession  or  custody  of  such  mon- 
ey, embezzled,  or  unlawfully  and  fraudulently  convert- 
ed, it  to  his  use. 

"The  word  'embezzles,'  used  in  the  statute,  is  one  hav- 
ing a  technical  meaning,  and  that  meaning  suggests  the 
character  and  scope  of  the  proof  required  to  sustain  the 
charge.  It  involves  two  general  ingredients,  or  ele- 
ments: First,  a  breach  of  duty  or  trust  in  respect  of 
money,  property,  or  effects  in  the  party's  possession,  be- 
longing to  another;  second,  the  wrongful  or  frudulent 
appropriation  thereof  to  his  own  use.  There  must  be 
the  actual  and  lawful  possession  or  custody  of  the  prop- 
erty of  another  by  virtue  of  some  trust,  duty,  agency, 
or  employment  on  the  part  of  the  accused;  and,  while 
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SO  lawfully  in  the  possession  of  such  property,  it  must 
be  unlawfully  and  fraudulently  converted  to  the  use  of 
the  person  so  in  the  possession  and  custody  thereof." — 
Reeves  v.  State,  95  Ala.  31,  11  South.  158. 

The  separate  averment  of  ownership  of  the  money 
embezzled  was  unnecessary.  The  trial  court  properly 
overruled  the  demurrers  to  the  indictment. — Wdshing- 
ton  V.  State,  72  Ala,  276;  Lang  v.  State,  97  Ala.  41,  12 
South.  183;  Willis  v.  State,  134  Ala,  429,  33  South.  226. 

The  question  asked  the  witness  Amanda  Simpkins  by 
state's  counsel,  "Did  your  husband  leave  any  estate  of 
any  kind  in  Monroe  county?"  was  simply  preliminary, 
leading  up  to  the  prosecutrix's  ownership  of  the  embez- 
zled property,  and  was  not  improper  to  be  admitted.  It 
was  only  a  collateral  incident  to  the  matter  in  issue,  and 
the  rule  requiring  proof  by  the  best  evidence  is  not  ap- 
plicable.—(?n7/?n.  V.  State^  19  Ala.  93,  29  South.  783; 
Allen  V.  State,  79  Ala.  34-39. 

The  question  of  the  defendant's  agency  was  a  collec- 
tive fact,  and,  the  defendant  being  prosecutrix's  agent, 
it  was  a  matter  peculiarly  within  her  knowledge  and 
was  properly  admitted.  The  court  excluded  the  witness' 
statement  as  to  her  "understanding"  with  reference  to 
the  collections  of  money  by  defendant.  The  collection 
of  money,  which,  if  retained,  tended  to  prove  defendant 
guilty  of  the  offense,  was  material  evidence,  and  the  wit- 
ness could  pro]>erly  testify  to  any  collections  of  which 
she  had  knowledge,  irrespective  of  how  it  might  or  could 
otherwise  be  proven,  and  her  "understanding"  with  ref- 
erence to  it  was  properly  excluded,  leaving  only  compe- 
tent evidence  before  the  jury. 

Whether  or  not  the  witness  Amanda  Simpkins  was 
living  "separate  and  apart"  from  her  husband  was  en- 
tirely irrelevant  to  the  issues,  and  the  solicitor's  objec- 
tion to  such  a  question  seeking  to  elicit  such  testimony 
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was  correctly  sustained.  The  prosecutrix's  husband 
may,  or  may  not,  have  left  a  will  devising  substantially 
all  of  his  property ;  it  was  not  the  proper  subject  of  in- 
quiry in  the  case  at  bar. 

The  motion  of  the  defendant,  upon  cross-examination 
of  the  witness  Darby,  to  exclude  part  of  his  testimony 
given  on  direct  examination  as  to  the  payment  to  de- 
fendant, as  contradictory  to  his  cross-examination,  was 
properly  overruled.  It  was  for  the  jury  to  weigh  and 
consider  his  statements,  even  if  they  were  in  conflict, 
and  determine  which  they  would  believe.  Besides,  if  the 
property  embezzled,  as  testified  to  by  the  witness  on  di- 
rect examination,  did  not  correspond  in  part  with  the 
all^atious  in  the  indictment,  it  was  not  error  to  allow 
testimony  of  other  embezzlements  of  different  property 
by  defendant,  if  the  property  was  similarly  received  in 
the  line  of  his  agency,  as  going  to  show  the  act  was 
knowingly  and  intentionally  done. — Stanley  v.  State, 
«8  Ala.  154,  7  South.  27S;  Beeves  v.  State,  95  Ala.  31-43, 
11  South.  158;  Lanff  r.  State,  97  Ala,  41,  12  South.  183. 

The  testimony  of  the  witness  Gilmore,  giving  the 
names  of  the  parties  who  wrote  certain  letters  and  some 
statements  of  their  contents,  was  collateral,  and  not 
•subject  to  the  defendant's  objection.  The  letters  were 
afterwards  admitted  in  evidence,  and  no  injury  result- 
ed to  defendant  from  the  statement  of  the  witness. 

The  testimony  of  the  witness  Beatrice  Lee,  objected 
to  by  the  defendant,  was  excluded  by  the  court.  If  the 
defendant  deemed  the  testimony  excluded  prejudicial, 
he  should  have  requested  special  instruction  from  the 
court  to  the  jury  not  to  consider  it.  The  court  exercised 
its  full  authority  in  excluding  the  testimony  upon  the 
motion  of  the  defendant,  and  there  is  nothing  further 
upon  which  to  predicate  the  objection  and  exception. 
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It  was  entirely  relevant,  and  not  a  violation  of  the 
rule  against  the  best  evidence,  to  prove  by  the  witness 
Jones  **how  much"  the  amount  of  money  was  he  (wit- 
ness) came  to  settle  with  the  defendant.  Defendant  had 
allowed  the  witness  to  state,  without  objection,  that  he 
had  an  agreement  with  Mrs.  Simpkins  to  collect  the 
money  from  the  defendant.  Wall,  and  Jones  at  the  time 
was  representing  Mrs.  Simpkins  as  an  attorney  seeking 
a  settlement  with  the  defendant  of  the  very  matter  and 
moneys  in  question,  all  of  which  was  known  to  the  de- 
fendant at  the  time. 

After  the  witness  had  been  asked  by  defendant's  coun- 
sel about  filing  a  bill  in  the  chancery  court,  it  was  per- 
missible for  the  state  to  ask  the  witness  what  the  chan- 
cery suit  was  for,  and  if  it  was  a  matter  of  record.  The 
questions  were  only  preliminary,  for  the  purpose  of 
identifying  the  suit  and  papers,  as  appears  from  the 
record,  by  the  solicitor  immediately  following  up  the 
questions  by  an  introduction  of  the  papers. 

The  witness  Jones  was  allowed  to  testify  without  ob- 
jection by  the  defendant,  as  a  witness  for  the  state,  on  di- 
rect examination  :  "I  came  back  and  prepared  the  bill  and 
filed  it  in  chanc^n-y  court."  And  on  cross-examination 
the  witness  was  asked  by  defendant's  counsel:  ''You 
say  you  filed  a  bill  in  the  chancery  court  for  Mrs. 
Simpkins?-'  to  which  the  witness  answered:  '^I  did." 
(It  makes  no  difference  that  defendant's  counsel  at- 
trnipled  to  withdraw  the  question  after  it  was  an- 
swered. ) 

The  state  then  offered  in  evidence  the  original  chan- 
cery proceedings  in  the  case;  the  defendant  objected, 
but  the  court  overruled  the  objection  and  admitted  them 
in  evidence,  and  the  defendant  duly  excepted.  The 
original  bill  wa*s  limited,  "to  show  fraudulent  intent'^ 
when  admitted  by  the  court,  and  was  also  likewise  lim- 
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jted  by  the  court  in  the  oral  charge  to  the  jury.  In 
cases  involving  proof  of  fraudulent  conversion,  great 
latitude  is  allowed  in  the  evidence,  in  order  to  estab- 
lish the  crime,  the  very  nature  of  which  makes  it  rarely 
susceptible  in  all  its  necessary  phases  of  direct  or  posi- 
tive proof.  It  is  not,  however,  permissible  to  introduce 
in  evidence  civil  judgments  or  decrees  rendered  against 
the  defendant,  even  though  they  involve  the  same  mat- 
ters on  the  trial  of  a  criminal  prosecution,  for  the  ob- 
vious reason  that  the  judgment  or  decree  in  tlie  civil 
action  may  have  been  rendered  on  a  state  of  facts  to- 
tally irrelevant  in  the  criminal  case,  and  on  a  different 
rate  of  the  measure  of  proof.  It  is  quite  probable,  also, 
that  the  defendant  might  be  civilly,  but  not  criminally, 
liable,  nor  is  there  a  mutuality  of  parties.  The  pro- 
ceedings are  totally  diflferent,  and  such  judgments  and 
decrees  are  not  admissible  as  a  general  proposition. 
—Britton  v.  State,  77  Ala.  202. 

It  is  a  well-settled  rule  in  the  trial  of  criminal  cases 
that  where  the  defendant  has  elicited  part  of  a  con- 
versation, or  transaction,  on  cross-examination,  the 
state  is  entitled  to  have  the  whole  conversation  or  trans- 
action go  to  the  jury. — Simmons  r.  State,  145  Ala.  61,  40 
South.  660.  And,  where  part  of  a  conversion  is  brought 
out  by  the  state,  the  defendant  is  entitled  to  have  the 
whole  conversation,  or  all  said  in  that  connection  put 
before  the  jury.— nrake  r.  State,  110  Ala.  9,  20  South. 
450. 

In  the  case  of  WiUiamJi  v.  State,  103  Ala.  33, 15  South. 
662,  it  was  held  that  the  state  had  the  right  to  bring  out 
the  facts  and  circumstances  which  caused  a  shooting 
at  the  time  the  defendant  was  under  arrest  for  a  differ- 
ent offense,  after  the  defendant,  on  cross-examination  of 
a  witness,  had  called  out  the  fact  of  the  shooting. 
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It  is  the  established  rule  of  evidence  in  this  state  that 
When  part  of  a  conversation,  or  part  of  a  transaction,  is 
put  in  evidence,  the  opposing  party  may  call  for  the 
whole  conversation  or  transaction. — Gibson  v.  State,  91 
Ala.  64,  9  South.  171;  1  Brick.  Dig.  §  1217. 

Applying  this  principle  to  the  case  before  us,  it 
would  seem  that  the  trial  court  did  not  commit  an  error 
in  admitting  the  proceedings  in  the  chancery  ease,  since 
the  defendant  had  made  them  admissible  by  examining 
the  witness  Jones  in  reference  to  them,  and  getting  be- 
fore the  jury  the  fact  of  a  bill  having  been  filed  in  the 
chancery  court  for  Mrs.  Simpkins,  in  relation  to  the 
matters  in  controversy  involved  in  the  case  on  trial.  The 
door  to  this  transaction  having  been  thrown  open,  the 
state  was  then  entitled  to  have  the  entire  proceedings 
put  before  the  jury. 

The  question  asked  the  witness  McCorvey  by  defend- 
ant's counsel  on  cross-examination,  to  state  directly  or 
positively  if  the  power  of  attorney  was  in  the  hand- 
writing of  a  Mr.  Hare,  was  immaterial  to  the  Issue,  and 
an  objection  was  properly  sustained  to  it.  The  witness 
had  stated  the  handwriting  "looked  like"  Hare's. 

The  objection  to  the  question,  "According  to  your 
best  judgment,  didn't  you  receive  a  letter  from  Mr. 
Wall,  this  defendant  here,  notifying  or  advising  you, 
as  register  in  chancery,  that  he  had  had  a  settlement 
with  Mrs.  Simpkins?"  asked  the  witness  McCorvey,  wa« 
properly  sustained.  The  answer  to  the  question  could 
only  have  brought  out  self-serving,  illegal  evidence.  The 
admission  of  such  evidence  would  have  been  to  allow 
the  defendant,  through  secondary  evidence,  to  malte  tes- 
timony for  himself. 

There  was  evidence  tending  to  prove  the  defendant's 
guilt  of  the  crime  charged,  introduced  in  behalf  of  the 
state,  and  the  court  properly  overruled  the  defendant's 
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motion  to  exclude  the  evidcDce.  It  was  not  necessary  to 
sustain  a  conviction  that  the  state  should  prove  that 
the  full  amount  of  money  charged  in  the  indictment  was 
embezzled;  proof  of  a  part  of  the  funds  alleged  is  suf- 
ficient—WaZfcer  V.  State.  117  Ala.  42,  23  South.  149. 

The  question,  "What  did  she  want  you  to  do?"  pro- 
pounded to  defendant  by  his  counsel,  gave  no  intima- 
tion what  the  answer  would  be,  and  the  court  correctly 
excluded  the  answer  on  motion  of  the  solicitor,  with- 
out the  question  being  objected  to,  when  the  answer 
proved  to  be  irrelevant  to  the  issue  before  the  court. 

The  power  of  attorney  offered  in  evidence  by  the  de- 
fendant was  irrelevant  and  not  legal  evidence  for  any 
purpose  under  the  issues  of  the  case,  and  there  was  no 
error  in  excluding  it. 

The  letter  written  by  the  defendant  and  offered  by 
him  in  evidence  was  self-serving  and  properly  excluded 
on  motion  of  the  solicitor.  There  was  no  error  in  the 
exclusion  of  defendant's  statement,  marked  "Exhibit 
AA,"  in  regard  to  expenses  incurred  by  him,  as  it  was 
entirely  irrelevant. 

The  question,  on  cross-examination  by  the  solicitor 
of  the  defendant,  seeking  to  ascertain  when  defendant 
actually  took  charge  of  the  business  of  Mrs.  Simpkins, 
under  the  power  of  attorney,  was  proper  for  the  purpose 
of  fixing  a  time  that  was  material,  and  was  correctly 
admitted,  as  were  the  other  questions  of  the  defendant 
on  cross-examination.  None  of  them  exceeded  the  lim- 
itations of  legitimate,  legal  cross-examination  of  the  de- 
fendant by  state's  counsel. 

The  cross-examination  of  the  defendant's  witness  In- 
gram about  his  interest  in  the  land,  and  the  defendant's 
being  an  important  witness  for  him,  was  proper  for 
the  purpose  of  showing  the  interest  or  bias  of  the  wit- 
ness. 
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It  is  not  clear  from  anything  in  the  record  what  let- 
ter is  refernnl  to  by  the  witness  Bugg.  Its  contents  are 
not  shown,  nor  is  there  anything  by  which  it  may  be 
identified  or  shown  to  be  in  any  way  relevant.  The  trial 
court  cannot  be  put  in  error  under  such  circumstances 
for  excluding  it. 

The  witness  Coxwell  was  sufficiently  qualified  as  an 
exi)ert,  and  the  admission  of  his  testimony  upon  hand- 
writing was  without  error. — Glover  v.  Gentry  d  Mooie, 
104  Ala.  222-231,  16  South.  38;  Tally  et  al  v.  Cross,  124 
Ala.  567,  26  South.  912. 

The  court's  action  in  permitting  the  witness  Mims 
to  testify  after  having  been  in  the  courtroom  during  the 
progress  of  the  trial,  when  the  witnesses  were  under  the 
rule,  was  not  an  abuse  of  the  judicial  discretion,  under 
the  facts  set  out  in  the  record.  It  is  not  shown  by  the 
recoi-d  that  an  exception  was  reserved  to  this  witness 
testifying  as  an  expert,  on  the  ground  that  he  had  not 
qualified  as  such,  and  defendant's  insistence  to  that  ef- 
fect in  his  brief  cannot  be  considered. 

That  part  of  the  argument  of  the  assistant  solicitor 
to  which  the  defendant  objected  and  reserved  an  ex- 
ception was  qualified  and  predicated  expressly  upon  the 
statement,  'Mf  his  testimony  in  this  case  is  true,"  and 
was  not  made  as  a  statement  of  fact.  The  statement  of 
the  assistant  solicitor  in  his  argument  to  the  jury,  as 
set  out  in  the  record,  being  limited  to  and  conditioned 
upon  the  jury's  belief  in  the  truth  of  the  evidence,  does 
not  transgress  the  limits  of  legitimate  discussion  and 
falls  within  the  rule  which  prescribes  what  shall  consti- 
tute fair  argument. — Cross  v.  State,  68  Ala,  476;  Chil- 
dress V.  State,  86  Ala.  77,  5  South.  775. 

A  careful  consideration  of  all  the  exceptions  reserved 
by  the  defendant  to  the  oral  charge  of  the  court  fails  to 
disclose  a  reversible  error.     The  evidence  was  not  in 
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conflict  as  to  defendant's  agency.  The  def^idant  ad- 
mitted it,  and  testified  with  respect  to  it  at  some  length. 
The  chancery  papers  being  properly  in  evidence,  any 
limitation  made  by  the  court  to  the  jury  to  consider 
them  only  as  to  the  question  of  fraud  was  not  injurious 
to,  and  could  not  be  complained  of  by,  defendant.  The 
question  of  conversion  under  the  evidence  was  properly 
submitted  to  the  jury.  Certainly  there  was  evidence  in 
the  case,  as  shown  by  the  record,  from  which  the  jury 
could  find  that  there  was  a  conversion  by  the  defendant 
of  the  moneys  of  Mrs.  Simpkins.  There  was  no  error 
in  that  part  of  the  court's  oral  charge,  under  the  evi- 
dence in  this  case,  that  the  subsequent  payment  of  the 
money  did  "not  wipe  out  the  offense  of  embezzlement," 
if  the  jury  believed  the  crime  had  been  committed  and 
was  complete  prior  to  the  payment. 

Defendant's  counsel  in  their  brief  replying  to  the  brief 
of  the  Attorney  General  only  insist  upon  the  correctness 
of  charges  numbered  12,  20,  25,  27,  and  28  requested  sep- 
arately in  writing  by  defendant,  and  refused  by  the  court. 
These  charges  seem  to  have  been  asked  upon  the  theorj- 
that  an  agent  cannot  be  guilty  of  embezzlement  of  his 
principal's  property  if  he  has  the  secret,  uncommunicat- 
ed  intent  to  convert  it  before  he  receives  it,  or  before  it 
conies  into  his  custody  or  keeping.  Such  is  not  the  law. 
While  it  is  true  that,  if  one  receives  money  with  the 
fraudulent  intent  at  the  time  of  converting  it  to  his 
own  use  he  may  be,  and  probably  is,  guilty  of  a  larceny, 
it  is  also  the  law  that,  if  before  or  at  the  time  of  receiv- 
ing the  money  the  intent  had  been  secretly  formed  to 
convert  it  by  the  party  re(*eiving  it,  he  may  nevertheless 
be  guilty  of  embezzlement,  if  he  afterwards  unlawfully 
converts  it  to  his  own  use.  Having  received  the  money 
tis  a  duly  authorized  agent,  the  act  of  receiving  is  a  law- 
ful one,  and  his  uncommunicated  intentions,  formed  be^ 
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fore  or  at  the  time,  to  convert  it  would  not  entitle  de- 
fendant in  this  ca*se  to  an  acquittal  of  the  charge  of 
embezzlement,  if  he  lawfully  received  the  money  as  an 
agent,  and  then  unlawfully  converted  it.  If  the  defend- 
ant, while  in  the  lawful  possession  of  the  money  as 
agent,  the  care  and  custody  of  it  being  intrusted  to  him, 
fraudulently  converts  such  money  to  his  own  use,  he 
would  be  guilty  of  embezzlement  within  the  meaning 
of  the  statute,  notwithstanding  the  fact  that  he  may 
have  had  a  secret  uncommunicated  intention  of  convert- 
ing the  money  before  he  received  it  From  this  state- 
ment of  the  law,  it  will  be  seen  that  there  was  no  error 
in  refusing  charges  12,  20,  25,  27,  and  28.  Also  the 
charges  were  abstract.  There  was  no  evidence  of  such 
prior  intent  upon  which  they  could  be  predicated. 

Charge  13  was  properly  refused.  The  defendant  could 
not  make  himself  guiltless  by  repaying  the  money. 

Charges  18,  23,  24,  26,  and  29  were  erroneous  in  sing- 
ling out  parts  of  the  evidence  and  giving  undue  promi- 
nence to  such  parts,  and  had  a  tendency  to  mislead  the 
jury. 

The  evidence  being  in  conflict  and  the  main  ingredi- 
ents constituting  the  offense  having  been  proved  by 
evidence  tending  to  show  the  defendant's  guilt,  there 
was  no  error  in  refusing  the  general  charge  (No.  21)  for 
the  defendant. 

We  have  carefully  considered  all  the  exceptions  con- 
tained in  the  record,  and  find  no  reversible  error. 

AflSrmed. 
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Martin  v.  The  State. 

Keeping  Oaming  Table. 

(Decided  May  3,  1911.    56  South.  64.) 

1.  Gaming;  Gaming  Tahle. — A  table  on  which  gambling  games 
are  played  In  a  gambling  place  is  a  gaming  table  kept  for  gaming 
within  the  proYisions  of  section  6985,  Ck)de  1907. 

2.  Sams;  Offense;  Statute. — ^The  offense  denounced  by  section 
6985,  Code  1907,  may  be  committed  by  one  act  or  a  series  of  acts, 
and  to  show  the  character  of  the  table,  it  is  competent  to  intro- 
duce evidence  of  a  series  or  any  number  of  games  played  thereon, 
and  that  the  same  was  kept  in  a  room  frequented  by  gamblers,  and 
in  which  gaming  was  done,  whether  the  defendant  was  or  was  not 
present  at  all  the  games. 

3.  Same;  Evidence, — Where  the  charge  is  for  exhibiting  or  keep- 
ing a  gaming  table,  the  burden  is  on  the  state  to  show  first  that  the 
table  was  used  for  gaming  within  the  time  covered  by  the  indict- 
ment, and  second,  that  the  defendant  kept  or  was  interested  in 
keeping  it  for  gaming  during  that  period,  and  to  this  end  it  is  com- 
petent to  show  that  the  room  and  table  in  question  were  used  for 
gaming  in  the  absence  of  defendant. 

4.  Same. — Where  there  was  evidence  tending  to  show  that  the 
defendant  kept  a  gaming  table  for  gaming,  or  was  interested  in  keep- 
ing the  same  for  such  purpose,  it  was  competent  to  introduce  evi- 
dence of  gambling  on  the  table  whether  the  defendant  was  present 
or  absent. 

5.  Same. — Where  the  prosecution  was  for  keeping  a  gaming  table 
and  a  witness  testified  that  he  told  the  defendant  that  a  brother 
had  lost  money  there,  and  the  defendant  replied  that  he  was  not 
present  when  his  brother  was  there,  but  that  if  the  brother  had 
lost  money,  he  would  return  it,  it  was  competent  to  show  that  money 
was  sent  to  the  witness  without  showing  who  sent  it,  as  tending 
to  connect  accused  with  the  gaming  table. 

6.  Same;  Elements  of  Offense. — In  a  prosecution  for  keeping  a 
gaming  table,  it  is  not  necessary  to  show  that  defendant  operated 
a  table  for  hire  or  reward,  but  it  is  sufficient  to  show  that  the  table 
kept  by  the  accused  was  a  gaming  table  kept  for  gaming  purposes. 

7.  Evidence;  Several  Crimes. — Where  several  crimes  constitute 
one  criminal  transaction,  evidence  of  all  such  crimes  may  be  given 
as  part  of  the  res  gestae  of  the  crime  charged. 

8.  Same;  Reputation. — Where  the  charge  was  for  keeping  a  gam- 
ing table,  and  the  undisputed  evidence  showed  the  place  where 
the  table  was  kept,  but  the  proprietorship  of  the  place  was  in  dis- 
pute, it  was  not  competent  to  introduce  evidence  of  the  reputation 
of  the  place,  especially  where  the  proprietorship  thereof  of  the  de- 
fendant was  linked  with  the  questions  asked  witnesses  as  to  the 
reputation  of  the  place. 


Digitized  by 


Google 


176  COURT  OF  APPEALS  t^o*- 

[Martin  v.  The  State.] 

9.  Same;  Admissiona  or  Confessions;  Preliminary  Proof. — ^It  is 
the  duty  of  the  court  before  adiuitting  coufessions  or  admissions 
of  the  defendant,  to  satisfy  itself  by  preliminary  proof  that  such 
admissions  were  voluntarily  made,  as  the  general  rule  is  that  ad- 
missions or  coufessions  by  a  defendant  are  prima  facie  involuntary, 
and  inadmissible. 

10.  Same;  Proof  of  -  Confession. — In  introducing  a  confession  of 
the  defendant  the  state  is  not  required  to  prove  the  whole  of  it,  and 
where  the  state  shows  a  part,  the  defendant  may  bring  out  the  re- 
mainder. 

11.  Same;  Offer  to  Compromise, — Offers  by  a  defendant  to  com- 
promise or  settle  for  the  offense  charged  are  not  admissible. 

12.  Charge  of  Court;  Misleading. — A  charge  asserting  that  if  the 
Jury  have  a  reasonable  doubt  as  to  whether  or  not  accused  or  some- 
one else  kept  or  was  interested  In  keeping  a  gaming  table,  they 
must  acquit  the  defendant,  was  properly  refused  as  misleading  since 
the  defendant  and  someone  else  may  have  been  the  joint  keepers 
of  the  table,  or  the  defendant  may  have  been  interested  in  keeping 
the  table,  although  someone  else  was  the  actual  keeper. 

13.  Same. — A  charge  asserting  that  if  the  jury  should  not  be  will- 
ing to  act  on  the  evidence,  if  it  was  in  relation  to  matters  of  most 
solemn  importance  to  their  own  Interest,  they  must  find  accused  not 
.guilty,  was  misleading  and  properly  refused. 

14.  Same. — A  charge  asserting  that  the  jury  should  not  convict 
the  accused  without  a  reasonable  belief  in  his  guilt,  and  even  such 
reasonable  belief  might  not  be  sufficiently  shown  to  exclude  a  rea- 
sonable doubt  to  the  contrary,  was  properly  refused  as  speculative 
and  misleading. 

15.  Same;  Issues. — Instructions  must  embody  legal  propositions 
applicable  to  the  issues  and  the  evidence  and  failing  to  do  so  are 
properly  refused. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Armstead  Brown. 

Keese  Martin  was  convicted  of  keeping  a  gaming  ta- 
ble, and  he  appeals.     Reversed  and  remanded. 

The  exceptions  to  evidence  sufficiently  appear  in  the 
opinion  of  the  court.  The  following  charges  were  re- 
fused to  the  defendant:  "(2)  The  court  charges  the 
jury  that  if  from  all  the  evidence  in  the  case  you  have 
a  reasonable  doubt  as  to  whether  or  not  Reese  Martin, 
or  some  one  else,  kept,  exhibited,  or  was  interested  or 
concerned  in  keeping  or  exhibiting  a  gaming  table,  then 
you  must  acquit  the  defendant.  (3)  The  court  charges 
the  jury  that  if,  from  all  the  evidence  in  this  case,  you 
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have  a  reasonable  doubt  as  to  whether  Beese  MartiD  con- 
ducted or  was  interested  in  the  table  testified  to  in  this 
case,  then  you  must  acquit  him.  (4)  If  you  should  not 
be  willing  to  act  upon  the  evidence  in  this  case,  if  it  was 
in  relation  to  matters  of  most  solemn  importance  to 
your  own  interests,  then  you  must  find  the  defendant 
not  guilty.  (5)  The  jury  should  not  convict  the  de- 
fendant without  a  reasonable  belief  of  his  guilt,  and 
even  such  reasonable  belief  might  not  be  sufficiently 
shown  to  exclude  a  reasonable  doubt  to  the  contrary. 

L.  A.  Sanderson,  and  Hill,  Hill  &  Whiting,  for  ap- 
pellant. The  court  erred  in  permitting  the  questions  as 
to  the  reputation  of  the  place.  Wooster  v.  The  State, 
55  Ala.  221;  To7iey  v.  The  State,  60  Ala.  98;  Abel  v. 
The  State,  90  Ala.  633;  Ramscij  v.  The  State,  138  Ala. 
333.  All  this  evidence  was  hearsay.— 1  Mayf.  318;  6  lb. 
352.  The  court  erred  in  allowing  the  admissions  or  con- 
fessions of  the  defendant  without  requiring  it  to  l>e 
shown  that  it  was  voluntary. — State  i\  Stalliiufs,  142 
Ala.  112.  The  court  erred  in  admitting  evidence  of  the 
offer  to  compromise. — Sanders  r.  The  State,  148  Ala. 
603;  Wilson  t\  The  State,  73  Ala.  527;  Martin  r.  The 
State,  62  Ala.  119.  Counsel  discuss  other  assignments  of 
error  relative  to  evidence,  but  without  further  citation 
of  authority.  Charge  4  should  have  been  given. — Piek- 
ens  i\  The  State,  115  Ala.  42.  Charge  5  should  have 
been  given. — Elmore  r.  The  State,  92  Ala,  51. 

R.  C.  Brickbll,  Attorney  General,  for  the  State. 

DB  GRAFFENRIED,  J.— The  defendant  was  tried  on 
an  indictment,  framed  under  section  6985  of  the  Code  of 
1907,  charging  him  with  "keeping,  exhibiting,  or  being 
connected  in  keeping  or  exhibiting  a  gaming  table  for 
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gaming/'  was  convicted,  and  sentenced  to  the  peniten- 
tiary for  six  months. 

The  legal  evidence  in  the  case,  as  contained  in  the  bill 
of  exceptions,  if  believed,  showed  beyond  a  reasonable 
doubt  that  the  room  in  which  the  table  is  alleged  to  have 
been  kept  was,  at  some  time  during  the  month  of  De- 
cember before  the  finding  of  the  indictment,  a  gambling 
place,  and,  as  the  use  of  the  table  about  which  the  wit- 
nesses testified  for  gambling  was  inseparably  connected 
with  the  place  in  which  it  was  kept,  we  have  no  hesti- 
tancy  in  saying  that  the  legal  evidence  in  the  case  show- 
ed, beyond  a  reasonable  doubt,  if  believed,  that  the  table 
was  a  gambling  table  kept  for  gaming  during  that  pe- 
riod. It  seems  from  the  state's  witnesses  and  from  the 
testimony  of  the  defendant  himself  that  the  game  wa*s 
played  with  dice,  that  it  was  a  gambling  game,  played  on 
a  table,  and,  while  there  is  some  conflict  in  the  testi- 
mony as  to  whether  the  table  was  marked  or  figured, 
there  was,  under  the  undisputed  evidence,  a  table  there, 
kept  by  some  one,  for  gambling  purposes,  and  this  ren- 
dered it  a  gaming  table  kept  for  gaming.  Any  table 
kept  and  used  for  gaming  has  been  held  by  the  Supreme 
Court  to  be  a  table  for  gaming  within  the  meaning  of 
the  statute.  The  main  inquiry  for  the  court  and  jury 
has  reference  to  the  use  for  which  the  table  was  kept 
or  exhibited,  for  it  is  the  use  that  characterizes  its  crim- 
inality.— Toueij  V,  State,  61  Ala.  1;  Wren  v,  Btate,  70 
Ala.  1 ;  Bihh  i\  State,  83  Ala.  84,  3  South.  711 ;  Huttcn- 
stem's  Case,  37  Ala.  157;  Divon's  Case^  76  Ala.  89; 
Smith  V.  State,  22  Ala.  54;  1  Mayfield's  Dig.  pp.  377, 
378,  §  182. 

It  follows,  therefore,  that  the  only  true  inquiry  in 
this  case,  under  the  evidence  presented  by  the  bill  of  ex- 
ceptions, before  the  jury  on  the  trial  in  the  court  below, 
was  whether  or  not  the  evidence  showed,  beyond  a  rea- 
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soDable  doubt,  that  the  defendant  "kept,  exhibited,  or 
was  concerned  in  keeping  or  exhibiting"  the  table  dur- 
ing the  period  covered  by  the  testimony. 

The  offense  with  which  the  defendant  is  charged  is^ 
under  our  statute,  a  felony.  At  common  law,  it  was  de- 
clared to  be  a  nuisance  and  was  indictable  as  such.  The 
offense,  under  our  statute,  may  be  committed  by  one 
act,  or  by  a  series  of  acts  constituting  an  offense  con- 
tinuous in  its  nature.  It  may  therefore  be  proved  by 
one  act,  or  by  a  series  of  acts. 

.  "Where  several  crimes  constitute,  in  fact,  one  crim- 
inal transaction,  evidence  of  all  of  such  crimes  may  be 
given  as  part  of  the  res  gestae  of  the  offlense  with  which 
the  defendant  is  charged  in  the  indictment." — Allisoru 
V,  mate,  1  C.  of.  App.  206,  55  South.  453.  It  was  there- 
fore competent  in  this  case  for  the  state,  for  the  purpose 
of  showing  the  character  of  the  table,  to  offer  evidence 
not  simjjly  as  to  one  game,  but  as  to  a  series  or  any 
number  of  games  played  on  the  table;  that  it  was  kept 
in  a  room  frequented  by  gamblers  and  in  which  gamb- 
ling was  done;  and  that  the  table  was  used  as  an  intru- 
ment  in  gambling  or  was  gambled  upon,  whether  the  de- 
fendant was  or  was  not  present  at  all  of  such  games. 

There  is  wide  diversity  of  opinion  between  modern 
text-book  writers,  and  also  the  various  courts  of  last  re- 
sort in  the  states  of  the  Union,  as  to  whether  proof  of 
offenses  which  were  indictable  nuisances  at  common 
law  can  be  aided  by  evidence  of  common  repute. — 2 
Wigmore  on  Ev.  §  1620;  1  Wigmore  on  Ev.  §  202;  Un- 
derbill on  Crim.  Ev.  §  475.  This  diversity  is  probably 
due  to  the  difference  in  the  language  of  the  indictments 
and  statutes  under  consideration,  and  also  to  confusion 
as  to  the  real  issue,  i.  e.,  whether  the  fact  in  issue  is 
fame  or  reputation,  or  actual  habit  or  character, — 2 
Wigmore  on  Ev.  §  1620. 
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In  Alabama,  except  in  some  well-recognized  excep- 
tions to  the  rule,  the  law  has  been  well  settled,  since  the 
case  of  Stanley  dc  Elliott  v.  Htate,  26  Ala.  26,  that  com- 
mon repute  is  not  legal  evidence  tending  to  establish 
the  existence  of  a  fact.  Common  repute,  except  in  well- 
recognized  exceptions  to  the  geenral  rule,  is  only  receiv- 
able in  evidence  in  this  state  as  relevant  on  the  issue  as 
to  whether  or  not  a  particular  person  knew  of  the  ex- 
istence of  a  fact  already  in  evidence.  If  the  issue  is 
whether  a  certain  house  is  or  is  not  a  house  of  prostitu- 
tion, for  instance,  then  evidence  that  it  is  reputed  so  to 
be  is  inadmissible.  If,  on  the  other  hand,  the  issue  is 
whether  a  certain  person  knew  that  the  house  was  a 
house  of  prostitution,  then  its  common  repute  is  admis- 
sible. In  the  case  of  Toncji  r.  Htate,  60  Ala.  97,  the  Su- 
premo Ciourt,  through  Brickell,  C.  J.,  says:  "The  in- 
dictment contains  three  counts:  The  first  count  charg- 
ing that  the  defendant  did  keep  a  certain  house  of  ill 
fame,  then  and  there  resorted  to  for  the  purpose  of  pub- 
lic prostitution  and  lewdness';  the  second  charging  that 
^she  was  a  common  prostitute,  or  the  keeper  of  a  house 
of  prostitution,  etc.';  and  the  third  that  'she  was  a  com- 
mon prostitute,  or  the  keoper  of  a  house  of  prostitution.' 
•  *  *  In  no  aspect  of  the  case  was  it  permissible  to  give 
evidence  of  the  reputation  of  the  house  in  which  the  de- 
fendant lived." 

In  the  case  of  ^Yoosfer  r.  ^7afr^  55  Ala.  221,  the  Su- 
preme Court  says :  "The  accusation  is  of  a  specific  of- 
fense, in  its  nature  susceptible  of  proof  by  witnesses 
who  speak  from  their  knowledge.  The  rule  is  that  hear- 
say evidence — and  such  is  the  evidence  of  reputation — 
is  inadmissible  to  establish  any  specific  act,  capable  of 
direct  proof  by  witnesses  who  speak  from  their  own 
knowledge;  and  when  the  rule  is  relaxed  it  is  from  ne- 
cessitv  alone." 
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The  court  therefore  erred  in  aximitting  evidence  of 
the  reputation  of  the  room  in  which  the  table  was  kept, 
and  it  committed  reversible  error  in  so  doing,  if  for  no 
other  reason,  because  the  defendant's  ownership  or  pro- 
prietorship of  the  room  was  so  linked  with  the  reputa- 
tion of  the  room  by  some  of  the  questions  asked  by  the 
solicitor  as  to  form  a  part  of  it.  One  of  the  questions 
was  as  follows:  "Do  you  know  the  general  reputation 
of  the  place  where  Mr.  Martin  had  his  place  of  busi- 
ness "  And,  against  the  objection  of  the  defendant,  the 
witness  was  permitted  to  answer,  "It  is  a  gambling 
place."  While  the  place  where  the  table  was  kept  was 
a  gambling  place,  and  the  table  referred  to  in  the  evi- 
dence a  gaming  table  kept  for  gaming,  if  the  undisput- 
ed evidence  in  the  case  is  to  be  believed,  the  ownership  or 
proprietorship  of  the  room  in  w^hich  the  table  was  kept 
was  a  matter  about  which  the  evidence  was  in  dispute, 
and  it  therefore  follows  that  injury  to  the  defendant 
will  be  presumed  by  the  admission  by  the  court  of  the 
evidence  referred  to.  Courts  will  never  hold  that  the 
admission  of  irrelevant  or  illegal  evidence  before  a  jury 
is  harmless  unless  the  record  shows  affirmatively  that 
no  injury  was  done  to  the  party  against  whom  it  was 
offered,  and  on  the  next  trial  of  this  case  no  evidence  of 
the  reputation  of  the  room  or  table  should  be  permit- 
ted. 

The  testimony  of  the  witness  W.  D.  Hales,  except 
that  part  of  it  which  related  to  the  offer  of  compromise, 
was,  subject  to  the  hereinafter  qualifications,  relevant 
and  competent.  As  the  offense  with  which  the  defend- 
ant was  charged  can  be  proved  by  one  act  or  by  a  series 
of  acts  so  connected  together  as  to  form  one  continuous 
criminal  transaction,  the  statement  which  Hales  testi- 
fied the  defendant  made  to  him  may,  in  one  sense,  be 
regarded  as  part  of  the  res  gestae  of  the  offense.    This 
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statement,  however,  related  to  a  game  evidently  played 
on  some  previous  day  or  night,  and  not  to  a  game  in  pro- 
gress when  the  statement  was  made.  While,  from  this 
statement,  the  jury  were  authorized  to  infer  that  the 
game  then  in  progress  was  being  played  in  a  room  un- 
der defendant's  dominion  and  on  a  table  kept  or  exhib- 
ited by  defendant  or  in  the  keeping  or  exhibiting  of 
which  the  defendant  was  interested,  nevertheless  it  also 
related  to  a  game  at  which  the  witness  was  not  present, 
and  therefore  formed  an  admission,  within  the  letter  of 
the  law,  from  which  the  guilt  of  the  defendant  might, 
by  the  jury,  be  inferred.  Admissions  from  which  the 
guilt  of  a  defendant  may  be  inferred  are  governed  by  the 
same  rules  as  confessions.  In  Alabama  the  confessions 
of  a  defendant  are  regarded  as  having  been  made  invol- 
untarily and  are,  prima  facie,  inadmissible.  To  be  ad- 
missible, they  must  he  made  voluntarily.  Whether  they 
are  made  voluntarily  is  a  question  of  fact,  not  for  the 
jury,  but  for  the  court,  and  the  court  should,  by  an  ex- 
amination voir  dire,  pass  upon  their  admissibility  before 
admitting  them.  As  the  question  as  to  their  admissi- 
bility is  for  the  court,  w^hen  they  are  admitted  in  the 
lower  court  on  controverted  questions  of  fact,  a  court 
of  review  will  not  revise  the  rulings  admitting  them  un- 
less they  appear  to  be  manifestly  wrong. —  1  Mayfield's 
Dig.  p.  213,  §  198.  It  is  true  that,  in  some  cases  where 
no  preliminary  proof  as  to  the  admissibility  of  confes- 
sions was  required  by  the  primary  court,  our  Supreme 
Court  has  held  the  confessions  admissible,  but  in  all  such 
cases  the  facts  and  circumstances  under  which  the  con- 
fessions were  made  affirmatively  showed. that  there  were 
no  improper  influences  proceeding  from  the  person  to 
whom  they  were  made,  or  from  any  other  person  or  from 
the  surrounding  circumstances.  In  such  cases  the  fail- 
ure of  the  court  to  require  the  preliminary  proof  as  to 
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the  admissibility  of  the  confessions  was  held  to  have 
been  affirmatively  shown  by  the  record  to  have  been 
without  injury. — Washington  v.  State,  106  Ala.  58,  17 
South.  546.  ^ 

In  this  case  it  is  not  necessary  for  us  to  intimate  an 
opinion  as  to  whether  the  admissions  testified  to  by  this 
witness  are  shown  affirmatively  to  have  been  voluntari- 
ly made.  It  is  sufficient  for  us  to  say  that  in  all  crim- 
inal cases  primary  courts  should  satisfy  themselves,  by 
preliminary  proof,  that  confessions  are  admissible,  be- 
fore permitting  them  to  go  to  the  jury. — State  v,  Stal- 
lings,  142  Ala.  112,  38  South.  261 ;  AwJmons  v.  State,  80 
Miss.  592,  32  South.  9,  18  L.  R.  A.  (N.  8.)  777,  92  Am. 
St.  Rep.  607. 

That  portion  of  the  testimony  of  W.  D.  Hales  in 
which  he  stated  that  the  defendant  said  "he  wanted  to 
know — ^he  said  he  did  not  think  that  he  ought  to  be  pun- 
ished for  that — ^he  wanted  to  know  who  my  frieuds 
were,  if  we  could  not  come  to  a  compromise,"  was  in- 
competent and  should  not  have  been  allowed  in  evi- 
dence. Under  the  decisions  of  our  Supreme  Court,  of- 
fers of  compromise  cannot  be  proven  against  the  party 
making  them.  The  rule  is  applicable  to  criminal  as 
well  as  civil  cases. — Wilson  v.  State,  73  Ala.  527 ;  San- 
ders  V,  State,  148  Ala,  603,  41  South.  466. 

When  an  admission  in  the  nature  of  a  confession,  or 
when  a  confession,  is  made,  it  is  not  necessary  for  the 
state  to  prove  the  whole  of  the  statement  made  by  the 
defendant  to  the  witness.  If  the  state  proves  a  part,  the 
defendant  may  prove  the  remainder  if  he  sees  proper  so 
to  do.— We66  v.  State,  100  Ala.  52,  14  South.  865;  1 
Mayfield's  Dig.  pp.  203,  204,  §  28.  On  the  next  trial  of 
this  case,  if  the  admissions  which  the  witness  W.  D. 
Hales  claims  the  defendant  made  to  him  are  oflfered  and 
admitted  in  evidence  by  the  court,  it  will  be  permissible 
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for  the  state  to  elicit  from  that  witness  all  his  testi- 
moDy,  as  shown  in  the  bill  of  exceptions,  except  that 
part  above  quoted  relating  to  the  compromise.  The  de- 
fendant, on  cross-examination,  can  then  introduce  the 
testimony  as  to  the  compromise  if  he  elects  so  to  do. 

There  is  nothing  in  the  contention  of  the  defendant 
that  the  court  erred  in  admitting  testimony  tending  to 
show  that  the  room  and  table  about  which  the  witnesses 
testified  were  used  for  gaming  in  the  absence  of  the  de- 
fendant. Under  indictments  of  this  character,  there  are 
two  distinct  material  inquiries  for  the  jury.  The  first 
inquiry  is :  Was  there  a  gaming  table  used  for  gaming 
within  the  period  covered  by  the  indictment?  And,  if 
that  question  is  answered  in  the  affirmative,  then  the 
second  inquiry  is:  Did  the  defendant  keep  or  exhibit, 
or  was  he  interested  in  exhibiting  or  keeping,  the  table 
for  gaming  during  that  period?  On  the  first  inquiry,  in 
fixing  the  character  of  the  table,  we  refer  to  what  we 
have  had  to  say  on  that  subject  under  section  2  of  this 
opinion. 

In  addition  to  this,  while  we,  for  obvious  reasons,  re- 
frain from  expressing  any  opinion  as  to  the  weight  or 
sufficiency  of  the  evidence  tending  to  show  that  the  de- 
fendant kept  or  exhibited,  or  was  interested  in  keeping 
or  exhibiting,  the  table  for  gaming  purposes,  there  is 
legal  evidence,  shown  in  the  bill  of  exceptions,  tending 
to  show  defendant's  connection  therewith  during  the 
entire  ])eriod  covered  by  the  testimony,  and  for  this  rea- 
son, as  well  as  for  the  reasons  set  out  in  section  2  of  this 
opinion,  it  was  permissible  for  the  state  to  introduce  ev- 
idence of  gambling  on  the  table,  whether  the  defendant 
was  present  at  all  of  such  games  or  not. — Allison  v. 
State,  T  Co.  of  App.  206,  55  South.  453;  1  Wigmore  on 
Ev.  §  202;  Toney  v.  State,  supra. 
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7.  The  fact  that  defendant  paid  rent  for  No.  32 1/^ 
Dexter  Avenue  during  the  month  of  December,  and  the 
fact  that  a  drink  stand  was  conducted  in  the  room  in 
which  the  table  is  alleged  to  have  been  kept  for  gaming, 
were,  taken  in  connection  with  the  other  relevant  evi- 
dence introduced  by  the  state,  relevant,  and  the  court 
committed  no  error  in  admitting  evidence  of  those  facts. 

8.  Henry  Hales  testified  that  in  a  conversation  had 
with  the  defendant  he  told  defendant  ^'that  my  brother 
said  that  he  had  been  there  and  lost  some  money,"  and 
Mr.  Martin  stated  "that  he  was  not  present  w^hen  he  was 
there,  that  he  had  not  seen  him,  but  would  ascertain  if 
he  had  been  there,  and  if  he  had  been  there  he  would  re- 
turn the  money  to  me."  The  witness  was  then  allowed 
to  testify,  against  the  objection  of  the  deefndant,  that 
the  money  was  sent  to  him,  but  he  did  not  know  by 
whom.  It  is  manifest  that  the  court  committed  no  er- 
ror in  permitting  this  testimony.  The  fact  that  the 
money  was  sent  to  the  witness  had  a  direct  tendency  to 
connect  the  defendant  with  the  gaming  table  at  which 
the  money  was  lost,  if  it  was  lost  at  a  gaming  table. 

9.  There  is  nothing  in  the  contention  of  defendant 
that  the  state  failed  in  its  evidence  because  of  the  ab- 
sence of  proof  that  the  table  was  operated  for  hire  or 
reward.  The  law  will  no  more  permit  the  keeper  of  a 
gaming  table  for  gaming  to  escape  its  punishment  be- 
cause of  a  lack  of  evidence  that  his  table  was  kept  for 
hire,  than  it  will  excuse  the  commission  of  any  other 
felony  because  it  does  not  in  the  particular  case,  pos- 
sess evidence  of  the  motive  w^hich  actuated  the  crime. 
It  is  not  because  the  gaming  table  is  a  table  kept  for  hire 
that  the  law  condemns  it.  It  is  because  its  exhibition 
for  gaming  purposes  is  detrimental  to  the  good  order 
and  well-being  of  the  public  that  the  law  condemns  it. 
It  is  not  because  a  common  prostitute  sells  her  favors 
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that  the  law  declares  her  to  be  a  nuisance.  It  is  because 
her  vocation  is  vicious  and  her  mode  of  life  is  degrading 
in  its  tendency. 

The  table  in  evidence  was  a  table  on  which  a  game  of 
chance  was  played  with  dice.  Whether  the  table  was, 
as  testified  to  by  W.  1)  Hales,  "a  table  with  figures  on 
it  and  dice  and  money;  that  the  table  was  marked  off, 
covered  with  green  cloth,  with  white  chalk  figures,  half- 
moon  shape;  when  you  bet  on  the  man  shooting  the  dice, 
if  you  lose  they  took  the  money,  if  you  win,  they  paid 
the  money;  they  had  figures  4,  6,  8,  and  10,  and  some 
place  an  open  bet,  and  the  field" — or  whether  it  was 
some  other  kind  of  table,  it  matters  not.  The  evidence 
shows  conclusively  that  it  was  a  gaming  table  for  gam- 
ing and  some  one  was  its  keeper.  That  was  sufficient.  ''A 
crap  table  is  within  the  statute  prohibiting  the  keeping 
and  exhibiting  a  gaming  table." — Harrtwn  v.  State  (Tex. 
Cr.  App.)  22  S.  W.  1038.  It  is  the  use  of  the  table  for 
gambling  which  the  law  condemns. — Toney  v.  State, 
supra. 

10.  Charge  No.  2  requested  by  the  defendant  was  cal- 
culated to  confuse  and  mislead  the  jury,  and  was  prop- 
erly refused.  The  defendant  and  some  one  else  might 
have  been  the  joint  keepers  of  the  table,  or  "some  one 
else"  might  have  l)een  the  "keeper"  of  the  table  and  the 
defendant  might  have,  at  the  same  time,  been  interested 
in  "keeping  or  exhibiting"  the  table  for  gaming. 

"The  instructions  must  embody  correct  legal  prop- 
ositions applicable  to  the  issues  and  evidence,  expressed 
in  clear,  unambiguous  language,  free  from  all  involve- 
ment and  from  all  tendency  to  mislead  or  confuse  the 
jury,  and  instructions  wanting  in  the  above  essential 
elements  have  been  often  declared  properly  refused." — 
.1  Mayfield's  Dig.  p.  164,  ?  30.    As  applied  to  the  evi- 
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dence  and  issues  tinder  the  evidence  in  this  case,  the 
charge  was  properly  refused. 

11.  Charge  3  was  also  properly  refused.  It  is  not  as 
broad  as  the  language  of  the  indictment  and  does  not 
cover  all  the  tendencies  of  the  evidence  in  the  case. 

12.  Charge  No.  4  was  also  properly  refused.  The 
charge  was  copied  from  charge  No.  66,  which  was  held 
to  be  good,  in  Pickens  v.  State,  115  Ala.  42.  22  South. 
551.  The  charge  in  this  case  substituted  the  word 
"should"  for  ^*would"  used  in  said  charge  in  the  Pickens 
Case,  and  the  substitution  of  "should''  for  "would" 
changed  the  meaning  of  the  charge  and  gave  to  it  a  mis- 
leading tendency. 

13.  The  court  also  properly  refused  to  give  charge 
No.  5  asked  in  writing  by  the  defendant.  It  seems  to 
have  been  copied  from  Elnvore  v.  State,  92  Ala.  51,  9 
South.  600,  in  which  the  Supreme  Court  uses  the  fol- 
lowing language :  "Certain  it  is  that  they  ought  not  to 
convict  without  a  reasonable  belief  of  guilt,  and  even 
such  a  reasonable  belief  might  not  be  sufficiently  strong 
to  exclude  a  reasonable  doubt  to  the  contrary."  The 
charge  asked  is:  "The  jury  should  not  convict  the  de- 
fendant without  a  reasonable  belief  of  his  guilt,  and 
even  such  reasonable  belief  might  not  be  sufficiently 
shonyn  to  exclude  a  reasonable  doubt  to  the  contrary." 
The  above  excerpt  from  Elmore  v,  State  is  a  correct 
statement  of  the  principle  of  law.  The  above  charge  is 
speculative  and  misleading  and  is  not  expressed  in  clear 
and  unambiguous  language  applicable  to  the  evidence 
in  this  CRHe.—McGee  v.  State,  117  Ala.  229,  3  South. 
797. 

There  are  certain  exceptions  to  the  rulings  of  the 
court  below  shown  by  this  record  which  we  have 
not  referred  to.  The  important  questions  have  all  been 
discussed,  and  we  do  not  think  that  the  rulings  of  the 
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court  which  have  not  been  touched  upon  in  this  opinion 
are  of  sufficient  importance  for  us  to  consider  them. 

For  the  errors  pointed  out,  this  cause  is  reversed  and 
remanded. 

Revers<Hl  and  remanded. 


Wylsonne  r.  The  State. 

Carrying  Concealed  ^Veapons, 

(Decided  June  30,  1911.     56  South.  63.) 

1.  Carrying  Concealed  Weapotis;  Affidavit;  Sufficiency. — Where 
the  affidavit  stated  that  the  affiaut  has  probable  cause  for  believing 
and  does  believe  that  within  twelve  mouths  before  the  filing  of  the 
complaint  W.  carried  a  pistol  concealed  about  his  person,  which 
said  offense  has  been  committed  in  said  county,  etc.,  It  sufffflciently 
charges  the  offense  of  carrying  concealed  weapons. 

2.  Indictment  and  Information;  Misdemeanor;  Right  to  Grand 
Jury  Investigation. — The  provisions  of  Local  Act,  1907,  p.  206,  au- 
thorizing prosecutions  for  misdemeanors  on  affidavit  in  the  Morgan 
County  Law  and  Equity  Court,  are  not  invalid  because  denying  to 
accused  the  right  to  indictment. 

Apeal  from  Mor<^an  Law  and  Equity  Court. 
Heard  before  Hon.  Thomas  W.  Weut. 
W.  J.  Wylsonne  was  convicted  of  carrying  concealed 
weapons  and  he  appeals.     Affirmed. 

O.  Kyle^  and  ^^'1LLIAM  M.  Adams,  for  appellant.  Xo 
brief  reached  the  Keporter. 

R.  C.  Brickew^,  Attorney  (ieneral,  and  Willlim  L. 
Martin,  Assistant  Attorney  (ieneral,  for  the  State.  The 
averments  of  the  affidavit  were  sufficient. — Jordan  v. 
A.  G,  aV.,  81  Ala.  226;  fyunsford  r.  Dcitrirlu  93  Ala.  569; 
Marks  r.  Hastings,  101  Ala.  173.  Local  Acts  1907,  page 
206     was   not    unconstitutional    bei^ause    providing  for 
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prosecutions  of  misdemeans  in  the  Morgan  Law  and 
Equity  Court  on  affidavit  and  warrant. — Frost  v.  The 
State,  124  Ala.  72;  Clark  v.  The  State,  46  Ala.  311;  Sec. 
4600,  Code  1896. 

DB  GRAFFENBIED,  J.— The  defendant  was  arrest- 
ed upon  a  warrant  issued  by  a  notary  public  and  ex  of- 
ficio justice  of  the  peace  returnable  to  the  Morgan 
county  law  and  equity  court  upon  an  affidavit  charging 
the  defendant  with  carrying  concealed  weapons.  He 
was  tried  in  the  law  and  equity  court  of  Morgan  county, 
and  appeals. 

There  was  nothing  in  the  objections  of  the  defendant 
to  the  sufficiency  of  the  affidavit.  The  party  making  the 
affidavit  expressly  states  that  ^'he  has  probable  cause 
for  believing,  and  does  believe,  that  within  12  months 
before  the  filing  of  this  complaint  Frank  Wilson  carried 
a  pistol  concealed  about  his  person,  which  said  offense 
has  been  committed  in  said  county  against  the  peace  and 
dignity  of  the  state  of  Alabama.'' 

There  is  no  contention  that  Frank  Wylsonne  and 
Frank  Wilson  are  not  idem  sonans,  or  that  the  defend- 
ant is  not  the  party  intended  to  be  charged  in  the  affi- 
davit with  carrying  concealed  weapons.  If  the  party 
making  the  affidavit  *'had  probable  cause  for  l)elieving, 
and  did  believe,"  the  defendant  to  be  guilty,  then  there 
Avas  probable  cause  for  believing  him  guilty,  and  if  there 
was  probable  cause  for  believing  that  the  defendant  was 
guilty  of  carrying  a  pistol  concealed  about  his  person 
in  Morgan  county,  Ala.,  as  expressly  stated  in  the  affi- 
davit, then  there  was  probable  cause  for  believing  that 
said  offense  had  been  committed  and  that  the  defendant 
was  guilty  theerof.  The  affidavit  states,  in  plain,  unam- 
biguous language,  all  that  the  law  requires  to  be  stated 
in  such  affidavits,  and  was  sufficient. 
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There  was  no  error  committed  by  the  court  in  refus- 
ing the  defendant's  motion  to  order  the  cause  transmit- 
ted to  the  grand  jury  for  investigation.  There  is  no  con- 
stitutional restriction  upon  the  legislative  power  to  dis- 
pense with  indictments  in  cases  of  misdemeanor,  and  in 
the  law  and  equity  court  of  Morgan  county  the  jurisdic- 
tion of  the  court  to  finally  try  a  defendant  charged  with 
a  misdemeanor  attaches  when  such  a  prosecution  is 
commenced  in  said  court  by  affidavit  The  defendant 
has  no  right  to  demand,  in  such  case,  an  investigation 
at  the  hands  of  a  grand  jury,  and  the  denial  to  him  of 
such  right  does  not  violate  any  of  the  provisions  of  the 
Constitution. — Local  Acts  1907,  p.  206;  Frost  v.  State, 
124  Ala,  71,  27  South.  550;  s.  c,  124  Ala.  85,  27  South. 
251. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 


8app  V.  The  State. 

Violating  Prohibition  Law. 

(Decided   May  18,   1911.     56  South.  45.) 

1.  Intoxicating  Liquors;  Affidavit;  Time;  Sufficiency. — An  af0- 
davlt  made  on  May  9.  1910,  charging  that  within  twelve  months 
of  the  making  of  the  affidavit,  and  since  the  Ist  day  of  Septem- 
ber, 1909,  sufficiently  shows  that  the  offense  had  been  committed 
since   Sept.   1,   1909. 

2.  Same;  Warrant;  Return. — The  fact  that  the  warrant  was 
made,  returnable  before  the  judge  instead  of  the  court  does  not 
render  the  warrant  charging  a  violation  of  the  prohibition  law,  bad. 

3.  Satne;  Evidence. — Where  the  charge  was  violating  the  prohi- 
bition law,  it  was  proper  to  exclude  evidence  as  to  how  many  other 
warrants  were  issued  as  a  result  of  a  visit  by  the  state's  witness 
to  a  certain  place  on  a  particular  occasion,  and  at  how  many  other 
places  he  purchased  liquor. 
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4.  Same;  Federal  Tax  Receipt. — In  a  prosecution  for  violating  a 
prohibition  law,  where  it  was  shown  that  the  accused  had  paid  a 
federal  liquor  tax,  it  was  proper  to  instruct  the  jury  that  the  state 
could  show  that  the  accused  had  paid  a  federal  liquor  tax  for  time 
ia.nd  place  charged,  and  that  the  fact  of  the  payment  of  such  tax 
was  prima  facie  evidence  that  the  payor  had  sold  or  offered  for 
sale,  prohibited  liquors. 

5.  Jury;  Striking. — Where  it  appeared  that  the  court  had  quali- 
fied twenty -four  jurors  who  had  been  regularly  drawn  for  that 
week,  and  that  two  of  them  had  been  excused  without  objection, 
it  was 'not  error  for  the  court,  in  prosecution  for  violating  the  pro- 
hibition law,  to  draw  six  new  names  from  the  jury  box,  and  to  re- 
qualify  twenty-four  jurors  including  two  of  the  new  names  so 
drawn,  and  to  require  the  accused  to  proceed  to  strike.  (Section 
32,  Acts  lOOi),  p.  305.) 

6.  Witnesses;  Examination. — In  a  trial  for  violating  a  prohibi- 
tion law,  it  was  not  error  to  sustain  an  objection  to  a  question  to 
a  state's  witness,  on  cross  examination,  as  to  who  paid  a  certain 
person  to  work  up  the  cases,  where  such  person  inquired  about 
had  not  testified,  and  there  was  no  evidence  that  he  had  been  paid. 

• 

7.  Continuances;  Refusal;  Discretion. — Where  the  movant  was 
previously  offered  compulsory  process  to  compel  the  attendance  of 
an  absent  witness,  and  was  told  that  the  case  would  not  be  again 
continued  on  account  of  the  absence  of  such  witness,  and  the 
accused  failed  to  take  advantage  of  the  xx>mpulsory  process  offered, 
it  was  not  an  abuse  of  the  trial  courts  discretion  to  refuse  to  grant 
a  continuance  on  account  of  such  absent  witness. 

8.  Same;  Absent  Testimony. — It  was  not  error  to  refuse  to  re- 
quire the  state  to  be  put  upon  a  showing  as  to  the  testimony  of  an 
absent  witness  of  the  defendant. 

9.  Trial;  Adjournment;  Ground. — ^Where  the  defendant  had  had 
ample  time  before  the  trial  to  confer  with  his  witnesses,  it  was  not 
an  abuse  of  discretion  in  the  trial  court  to  refuse  to  stop  the  trial 
to  i)ermlt  such  a  conference. 

10.  Criminal  Law;  Venue;  Judicial  Notice. — The  court  takes  judi- 
cial notice  of  the  territory  embraced  within  the  jurisdiction  of  the 
city  court  of  the  city  In  which  the  trial  is  being  had,  and  hence, 
proof  that  liquor  was  unlawfully  sold  within  a  certain  city,  is 
sufficient  proof  of  venue. 

11.  Charge  of  Court;  Argumentative. — Where  the  charge  was 
violating  the  prohibition  law  a  charge  asserting  that  in  determining 
the  weight  to  be  given  the  testimony  of  certain  witnesses,  the  jury 
could  consider  that  they  were  deputy  sheriffs,  and  that  the  sheriff 
derived  his  compensation  from  fees,  was  properly  excluded  as  being 
argumentative. 

12.  Same;  Abstravt.r— Where  there  was  no  evidence  that  one  of 
two  different  persons  committed  the  offense,  or  that  any  witness 
was  an  accomplice,  instructions  as  to  accomplices,  and  the  acquittal 
of  several  persons  on  reasonable  doubt  as  to  which  was  guilty,  were 
properly  refused  as  being  abstract. 


Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  William  Jackson. 
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Mat  Sapp  was  convicted  of  violating  the  prohibition 
law^  and  he  appeals.    Affirmed. 

The  facts  as  to  the  pleas  sufficiently  appear  in  the 
opinion  of  the  court. 

The  following  charges  were  refused  to  the  defendant : 
(8)  ''The  court  charges  you  that,  in  determining  the 
weight  to  be  given  the  testimony  of  Steel  and  Chew,  you 
may  take  into  account  the  fact  that  they  are  deputy 
sheriflfs  of  Jefferson  county,  and  that  the  sheriff  of  Jef- 
ferson county  derives  his  compensation  from  fees,  the 
interest  or  want  of  interest  they  have  in  the  case,  their 
manner  on  the  stand,  with  all  other  circumstances  be- 
fore you  which  can  aid  you  in  weighing  their  testimo- 
*ny."  (A)  "The  court  charges  the  jury  that,  when  a 
witness  in  a  misdemeanor  case  is  an  accomplice  to  the 
commission  of  the  offense,  the  fact  that  he  is  an  accom- 
plice goes  to  his  credibility  as  a  witness  in  the  case." 
(10)  "The  jury  are  instructed  that  it  is  a  rule  of  law 
That  although  it  may  be  positively  true  that  one  of  two 
or  more  persons  committed  an  offense,  yet  if  there  is 
any  reasonable  doubt  as  to  which  is  the  guilty  party,  all 
must  be  acquitted." 

The  oral  charge  of  the  court,  ex<*epted  to,  is  as  fol- 
lows: "That  upon  the  trial,  charging  the  defendant 
with  having  sold  spirituous,  vinous,  or  malt  liquors,  it 
is  competent  for  the  state  to  prove  that  the  defendant 
had.  for  the  place  and  time  charged,  paid  a  wholesale 
or  retail  United  States  liquor  dealers  license,  and  the 
fact  of  payment  of  such  license  for  the  place  and  cov- 
ering the  period  involved,  shall  be  deemed  to  be  and 
constitute  prima  facie  evidence  that  the  party  paying 
for  the  same  or  to  whom  such  license  was  issued  had 
sold  or  offered  for  sale  the  liquors  for  which,  or  for  the 
privilege  of  selling  which,  the  special  tax  had  been  ob- 
tained." 
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It  appears  that  at  the  trial  the  court  qualified  24 
jurors,  who  had  been  regularly  drawn  for  the  week,  and 
afterwards  2  of  the  said  24  jurors  announced  that  they 
had  received  knowledge  that  the  child  of  one  and  the 
nephew  of  the  other  was  critically  ill,  and  the  court  ask- 
ed if  there  was  objection  to  their  being  excusetl,  and 
none  was  offered.  The  judge  then  had  the  jury  box 
brought  into  court  and  drew  therefrom  6  names,  who 
were  summoned  and  brought  into  court,  and,  after  be- 
ing examined,  were  duly  qualified  and  placed  upon  the 
regular  panel  for  the  week.  The  court  then  requaliflefl 
24  jurors  for  the  trial  of  this  cause,  among  whom  were 
2  of  the  new  jurors,  and  ordered  the  state  and  defend- 
ant to  proceed  to  strike  as  required  by  law.  The  de- 
fendant objected,  and  moved  to  quash. 

Mathews  &  Mathews,  for  appellant.  No  brief 
reached  the  Reporter. 

Alexander  M.  Garber,  Attorney  General,  for  the 
State.  There  was  no  merit  in  the  objection  that  the 
warrant  was  made  returnable  to  the  judge  instead  of 
the  court. — Pell  City  M.  Co.  v.  iiwcaringen,  15«  Ala. 
397 ;  Carnley  v.  The  ktate,  50  So.  362 ;  Redd  i\  The  State, 
52  So.  886.  The  affidavit  sufficiently  charged  the  time 
of  the  offense.  Counsel  discusses  the  admissions  of  evi- 
dence, but  without  further  citation  of  authority.  The 
2ourt  did  not  abuse  its  discretion  in  regard  to  the  con- 
tinuance.—C/wVders  V,  The  State.  86  Ala.  S4.  The  venue 
was  sufficiently  shown. — Hnggins  v.  The  State,  41  Ala. 
392.  The  charge  as  to  accomplices  was  abstract. — Mo.ss 
V,  The  State,  58  Ala.  117.  The  court  properly  charged 
as  to  the  federal  license  tax. — Bailey  v.  The  State,  158 
Ala.  18. 

13  CA 
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PER  CURIAM.— The  affidavit,  the  foundation  of  this 
prosecution,  is  not  objectionable  in  averment  as  to  the 
time  of  the  offense  charged.  The  time  alleged  is  that  it 
was  within  12  months  of  the  making  of  the  affidavit 
and  since  the  1st  day  of  September,  1909.  The  only  rea- 
sonable construction  that  can  be  put  on  this  statement 
is  that  the  offense  charged  vran  committed  since  the  1st 
day  of  September,  1909,  and  necessarily  within  12 
months  of  the  making  of  the  affidavit,  which  was  made 
May  10,  1910.  The  objection  to  the  affidavit  in  this  re- 
spect is  wholly  without  merit. 

The  objection  to  the  warrant  on  the  ground  that  it 
was  made  returnable  before  the  judge,  instead  of  the 
court,  has  already  been  considered  by  the  Supreme 
Court  and  determined  adversely  to  the  present  conten- 
tion of  appellant  in  Redd  i\  titate^  167  Ala.  96,  52 
South.  886,  and  Carnhy  v,  ^tate,  162  Ala.  94,  50  South. 
362. 

The  constitutionality  of  the  prohibition  act  approved 
August  25,  1909  (Laws  1909  [Sp.  Sess.]  p.  63),  under 
which  this  prosecution  was  had,  has  been  passed  upon 
by  the  Supreme  Court  in  the  case  of  Toole  r.  State,  170 
Ala.  41,  54  South.  194,  upholding  the  statute. 

There  was  no  error  in  sustaining  the  state's  objection, 
to  the  question  asked  the  state's  witness  Chew  on  cross- 
examination  as  to  who  paid  Shehan  to  come  and  work 
up  the  cases.  Shehan  did  not  testify  in  the  case,  nor 
was  there  any  evidence  that  he  had  been  paid.  The  evi- 
dence sought  was  entirely  irrelevant. 

As  to  how  many  other  warrants  were  sworn  out  as  a 
result  of  the  visit  of  the  witness  Chew  to  Bessemer  on 
the  particular  occasion,  and  at  how  many  other  places 
the  witness  purcha.sed  whisky,  was  immaterial  to  the 
issues  in  the  case,  and  the  trial  court  properly  sustain- 
ed the  state's  objection  to  the  questions. 
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The  application  for  a  continuance  on  account  of  the 
absence  of  one  of  defendant's  witnesses  was  a  matter 
addressed  to  the  discretion  of  the  court.  It  appears  that 
the  witness  was  absent  at  a  previous  call  of  the  case, 
and  the  court  then  notified  the  defendant  that  he  could 
take  compulsory  process,  and  that  without  it  the  case 
would  not  be  again  continued  because  of  the  absence  of 
the  witness.  No  attachment  was  asked  for  by  the  defend- 
ant. We  fail  to  see  that  there  was  any  abuse  of  discre- 
tion in  the  action  taken  by  the  court. 

Moreover,  the  bill  of  exceptions  states  that  the  excep- 
tion reserveil  by  the  defendant  was  to  the  refusal  of  the 
court  to  require  the  state  to  be  put  upon  a  showing  of 
the  defendant  as  to  the  absent  witness,  and  not  for  a  re- 
fusal to  grant  a  continuance.  We  know  of  no  law  re- 
quiring a  party  to  admit  a  showing  as  to  what  an  ab- 
sent witness  would  testify. 

Neither  did  the  court  abuse  its  discretion  in  refusing 
to  stop  the  trial  of  the  case,  after  having  been  entered 
upon,  to  allow  the  defendant  to  confer  with  his  wit- 
nesses. So  far  as  the  record  shows,  the  defendant  had 
had  ample  time  for  this  before  entering  upon  the  trial. 

The  evidence  showe<l  that  the  sale  of  tlie  liquor  was 
made  within  the  city  of  Bessemer.  This  was  sufficient 
evidence  of  venue.  We  judicially  know  that  the  terri- 
tory embraced  within  the  municipality  of  Bessemer  is 
within  the  jurisdiction  of  the  city  court  of  Bessemer,  in 
which  the  defendant  was  tried. 

Charge  8  requested  by  the  defendant  was  faulty  in 
several  respects.  It  was  argumentative,  and  for  this 
reason  alone  properly  refused. 

Charge  10  was  abstract.  There  was  no  evidence  that 
one  of  two  different  persons  committed  the  offense 
charged.  Charge  A  was  likewise  abstract.  There  was 
no  evidence  of  any  witness  being  an  accomplice. 
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The  portion  of  the  oral  charge  excepted  to  was  free 
from  error.  See  Baiey  v.  State^  158  Ala.  18,  48  South. 
498 

There  was  no  error  in  overruling  the  motion  to  quash 
the  jury.  A  struck  juiy  was  authorized  by  the  statute. 
— Section  32  of  an  act  approved  August  31,  1909.  Gen- 
eral and  Local  Laws  Special  Session  1909,  p.  305.  That 
part  of  the  act  providing  for  struck  juries  in  trials  of 
misdemeanors  is  unambiguous,  and  calls  for  no  con- 
struction. The  court  in  the  present  case  followed  the 
provisions  of  the  statute  in  obtaining  the  jury. 

No  error  appearing  in  the  record,  the  judgment  ap- 
pealed from  will  be  affirmed. 

Affirmed. 

Note. — The  above  opinion  was  i^reparel  by  Mr.  Chief 
Justice  Dowdell  of  the  Supreme  Court  before  the  trans- 
fer of  the  case  to  this  court,  and  is  adopted  by  this 
court. 


Clark  r.  The  State. 

Violaiinff  Prohihition  Laie. 

(Decided  June  30,  1911.     Rehearing  denied  Nov.  23,  1911. 
56  South.   813.) 

1.  Costft;  Removal  Fees;  Sentence  for. — Construing  together  sec- 
tions O.^S4.  fiR3S  and  7635.  It  Is  held  that  execution  is  not  the  exclu- 
sive method  of  collecting  costs  for  removing  a  prisoner  in  a  mis- 
demeanor case,  and  that  the  defendant  may  be  sentenced  to  hard 
labor  to  pay  such  fee. 

2.  Same;  Rate. — One  convicted  of  a  misdemeanor  should  be  sen- 
tenced for  costs  at  the  rate  of  75  cents  per  day,  as  provided  by 
section  3675,  Code  1907.  But  the  sentence  for  a  less  amount  would 
not  work  a  reversal  but  the  judgment  will  be  corrected  and  affirmed 
as  corrected. 

Appeal  from  Bibb  Circuit  Court. 
Heard  before  Hon.  R.  M.  Mtm^r. 
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Schug  Clark  was  convicted  of  violating  the  prohibi- 
tion law,  and  from  a  sentence  to  hard  labor,  including 
costs  of  removal,  he  appeals.    Corrected  and  affirmed. 

D.  W.  Ca^wiXiED^  for  appellant.  Counsel  insists  that 
section  13  of  the  present  Act  relative  to  the  convict  sys- 
tem is  the  same  as  section  54  of  the  Acts  of  1892-3,  and 
that  it  is  unconstitutional. — Brown  v.  The  tState,  115 
Ala.  74.  It  is  further  insisted  that  section  13'  of  special 
Acts  1907,  p.  182,  is  ineffectual  to  change  or  repeal  sec- 
tion 6584,  and  7635,  Code  1907.— Brown  v.  The  State, 
supra;  White  v.  Burffin,  113  Ala.  170;  Ex  parte  GoAfle, 
108  Ala.  514.  It  is  also  insisted  that  the  cost  of  convic- 
tion of  county  convicts  shall  be  the  saiae  as  in  case  of 
state  convicts,  and  that  the  only  metliod  of  collecting 
removal  bill  is  by  execution  issued. 

Robert  C.  Brickell,  Attorney  General,  and  William 
L.  Martin,  Assistant  Attorney  General,  for  the  State. 
Counsel  insist  that  under  sections  6584,  6638  and  7635, 
the  cost  of  removal  was  properly  taxed  against  the  de- 
fendant, and  that  execution  was  not  the  only  or  exclu- 
sive method  of  collecting  such  removal  bills.  They  also 
discuss  the  constitutionality  of  the  section  prescribing 
40  cents  per  day  as  the  price  for  the  hire  of  convicts,  and 
they  further  contend  that  if  sucli  section  be  unconsti- 
tutional, then  the  defendant  should  be  sentenced  at  the 
rate  prescribed  by  section  7635,  Code  1907,  and  that 
the  judgment  should  be  corrected  and  affirmed. 

WALKER,  P.  J.— The  defendant  was  convicted  of 
a  misdemeanor,  and  was  sentenced  to  pay  a  fine  of  $50, 
the  amount  assessed  by  the  verdict  of  the  jury ;  and,  on 
his  failing  to  pay  the  fine  and  costs,  or  to  confess  judg- 
ment for  the  same,  was  sentenced  to  perform  hard  labor 
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for  the  county  as  puDishment  for  the  offense,  and  also 
for  an  additional  period  of  156  days,  at  Uie  rate  of  40 
cents  per  day,  to  pay  the  costs  of  the  prosecution,  which 
amounted  to  f62.24.  Included  in  these  costs  was  an 
item  of  119.10,  the  amount  of  the  sheriff's  fees  and  ex- 
penses for  the  removal  of  the  defendant  from  the  coun- 
ty in  which  he  was  arrested  to  the  county  in  which  he 
was  triable. 

It  is  insisted  that  the  court  was  in  error  in  sentenc- 
ing the  defendant  to  hard  labor  for  the  payment  of  the 
sheriff's  removal  bill.  The  {ground  of  the  objection  to 
that  part  of  the  sentence  is  that  the  statute  (Code  1907, 
§  6638,  last  cause)  which  authorizes  the  taxation  of  that 
item  of  cost  provides  only  for  the  issue  of  execution 
against  the  defendant  therefor;  and  it  is  insisted  that 
there  is  no  authority  of  law  for  including  that  item  in 
the  amount  which  is  made  the  basis  of  the  court's  de- 
termination of  the  period  of  hard  labor  required  to  work 
out  the  costs,  when  the  defendant  fails  to  pay  them  or 
to  confess  judgment  therefor.  In  other  words,  the  con- 
tention is  that  the  effect  of  the  provision  above  mention- 
fid  is  to  make  execution  against  the  defendant  the  ex- 
clusive method  of  enforcing  the  collection  of  the  sher- 
iff's removal  fee  and  expenses.  This  contention  can- 
not be  sustained.  Section  6638  of  the  Code,  in  which 
that  provision  is  found,  prescribes  the  fees  and  allow- 
ances to  which  the  sheriff  is  entitled  in  criminal  cases, 
and  does  not  deal  with  the  question  of  sentencing  the 
defendant  to  hard  labor  to  pay  the  costs  of  the  prosecu- 
tion. Sections  6584  and  7635  of  the  Code  contain  the 
applicable  provisions  of  the  law  on  that  subject.  By 
the  express  terms  of  the  last-mentioned  section,  "if 
the  costs  are  not  presently  paid  or  judgment  confessed 
therefor,  as  provided  by  law,  then  the  court  may  impose 
additional  hard  labor  for  the  county  for  such  period. 
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not  to  exceed  ten  months,  as  may  be  suflScient  to  pay 
the  costs,  at  the  rate,"  etc.  In  such  a  case  as  the  pres- 
<ent  one,  the  amount  due  to  the  sheriff  for  the  removal 
of  the  defendant  is  as  much  a  part  of  "the  costs"  as 
any  other  item  mentioned  in  section  6638  of  the  Code. 
If  the  provision  for  issuance  of  an  execution,  contained 
in  the  last  clause  of  that  section,  could  be  construed  as 
having  the  effect  of  making  an  execution  against  the  de- 
fendant the  exclusive  method  of  enforcing  the  collection 
of  that  item  of  costs,  it  would  follow  that  nothing  but  an 
execution  could  be  resorted  to  for  the  collection  of  any 
of  the  costs  of  the  prosecution  in  such  a  case,  as  the  exe- 
cution there  provided  for  is  not  merely  for  the  removal 
fees  and  expenses,  but  also  "for  the  other  costs."  Plain- 
ly such  a  construction  is  not  permissible,  as  the  result 
w^ould  be  to  prevent  obedience  to  the  explicit  require- 
ments of  sections  6584  and  7635  of  the  Code.  Section 
6572  of  the  Code  has  no  bearing  upon  the  question  un- 
der consideration.  That  section  relates  to  the  items  of 
costs  to  be  paid  out  of  the  convict  fund,  when  the  de- 
fendant has  been  convicted  of  a  felony,  and  sentenced 
to  the  penitentiary.  It  does  not  purport  to  deal  with 
the  question  of  the  costs  to  be  included  in  determining 
the  period  of  a  sentence  to  hard  labor  for  the  county  for 
the  payment  of  the  costs  in  a  misdemeanor  case. 

The  court  should  have  sentenced  for  costs  at  the  rate 
of  75  cents  a  day,  as  provided  by  section  7336  of  the 
Code,  and  not  at  the  rate  of  40  cents  a  day;  the  section 
of  the  statute  undertaking  to  prescribe  the  lower  rate 
having  been  pronounced  unconstitutional. — Dowling  v. 
City  of  Troy^  172  Ala,,  56  South.  118.  In  this  respect, 
the  judgment  will  be  here  corrected. — Johnson  v.  State, 
94  Ala.  35,  10  South.  667.  As  thus  corrected,  the  judg- 
ment will  be  affirmed,  i^athout  costs. 

Corrected  and  affirmed. 
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Davis  r.  The  State. 

Violating  Prohibition  Law, 

(Decided  Nov.  21,  1911.     56  South.  844.) 

1.  Indictment  and  Information;  Surplusage ;  Place  of  Offense. — 
There  must  be  proof  of  venue  whether  averred  or  not,  and  hence, 
the  fact  that  an  Indictment  charging  a  violation  of  the  prohibition 
law  alleged  that  It  was  committed  wlfhln  the  limits  of  a  certain 
county,  did  not  render  the  indictment  defective,  such  allegations 
being  regarded  as  mere  surplusage. 

2.  Same;  Quashing;  Discretion  of  Trial  Court, — Where  an  in- 
dictment appears  to  have  been  found  by  a  legally  constituted  grand 
Jury  .and  to  have  been  regularly  and  duly  returned  into  open  court, 
properly  endorsed  and  duly  filed  with  the  clerk  at  the  term  at  which 
It  was  found,  the  striking  of  the  motion  to  quash  the  indictment 
rested  In  the  Irrevlsable  discretion  of  the  trial  court,  and  hence, 
constituted  no  error. 

3.  Charge  of  Court;  Impeaching  Testimony. — Where  there  is  a 
conflict  in  the  evidence  in  a  criminal  case,  a  charge  asserting  that  if 
the  testimony  of  the  witness  had  been  Impeached  the  jury  could 
disregard  his  entire  evidence,  unless  corroborated  by  other  testi- 
money  not  impeached,  was  Improperly  refused. 

Appeal  from  Clarke  County  Court. 

Hoard  Ix^fore  Hon.  Thomas  W.  Davis. 

Kafe  Davis  was  convicted  of  violation  of  the  prohibi- 
tion law  and  appeals.     Reversed  and  remanded. 

Omitting  the  fomial  charging  part,  the  indictment  is 
as  follows:  (1)  Kafe  Davis  sold  spirituous,  vinous,  or 
malt  liquors,  without  license  and  contrary  to  law,  with- 
in the  limits  of  Clarke  county,  Ala.  (2)  Rafe  Davis  did 
manufacture  or  sell,  or  otherwise  dispose  of,  spirituous, 
vinous,  or  malt  liquors,  or  other  intoxicating  liquors, 
within  the  limits  of  Clarke  county,  Ala.,  without  a 
license  and  contrary  to  law. 

Motion  to  quash  the  indictment  was  based  on  the  fol- 
lowing grounds.  (1)  Said  indictment  fails  to  show 
that  it  was  presented  to  the  presiding  judge  by  the  fore- 
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man  of  the  grand  jury,  in  the  presence  of  11  other  grand 
jurors.  (2)  It  fails  to  show  how  many  grand  jurors  were 
present,  when  said  indictment  was  returned  into  open 
court,  if,  in  fact,  it  was  ever  so  returned.  (3)  It  fails 
to  show  that  it  was  filed  in  open  court  in  the  presence  of 
the  grand  jury. 

T.  J.  Blbdsole,  and  A.  S.  Johnson^  for  appellant.  The 
court  erred  in  permitting  it  to  be  shown  that  the  defend- 
ant had  a  bad  reputation  in  his  neighborhood  for  being  a 
bad  whisky  seller.  Way  v.  Tfte  Utate,  155  Ala.  52; 
Moulton  V,  The  State,  88  Ala.  116;  Thompson  v.  The 
State,  100  Ala.  70;  King  v.  The  State,  89  Ala.  146.  The 
court  erred  in  refusing  to  give  the  charge  requested  by 
the  defendant.  Searight  i\  The  State,  160  Ala.  33 ;  Wynne 
V.  The  State,  155  Ala.  98;  Churchwell  v.  The  State,  117 
Ala.  124;  Joi'dan  v.  The  State,  81  Ala.  20. 

ROBEET  C.  Brickell^  Attorney  General,  and  W.  L. 
Martin,  Assistant  Attorney  General,  for  the  State.  The 
motion  to  quash  the  indictment  was  properly  stricken.  It 
was  within  the  irrevisable  discretion  of  the  court  in  any 
event.  WiUiarns  v.  The  State,  150  Ala,  84;  Stanley  v. 
The  State,  88  Ala.  154,  and  cases  there  cited.  The  part 
of  the  indictment  objected  to  may  be  disregarded  as 
surplusage.  The  evidence  of  the  impeached  witness  was 
corroborated  by  the  evidence  of  other  witnesses  which 
was  sufficient.    Shelby  v.  The  State,  97  Ala.  87. 

DB  GRAFFENRIED,  J.  The  appellant  was  indicted 
at  the  spring  term,  1911,  of  the  circuit  court  of  Clarke 
county,  for  a  violation  of  the  prohibition  law. 

There  were  two  counts  to  the  indictment,  and,  while 
each  count  charges  specificially  that  the  oflFonse  was 
committed  within  the  limits  of  Olarke  county,  which  was 
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unnecessary,  they  were  not  defective  as  counts  charging 
a  violation  of  the  general  prohibitory  laws  of  the  State. 
The  averments  referred  to  were  not,  under  our  Code 
forms  of  indictment,  necessary ;  but  they  were  harmless. 
There  could  not  have  been  a  conviction  without  proof  of 
venue,  whether  the  venue  was  or  was  not  averred  in  the 
indictment. 

This  court  held,  in  the  case  of  Mosley  i\  State,  1  O.  of 
App.  108,  56  South.  35,  that  granting  or  refusing  to 
grant  a  motion  to  quash  an  indictment  rests  in  the  irre- 
visable  discretion  of  the  trial  court,  and  as  we  are  of 
opinion  that  the  indictment  was  not  subject  to  the  de- 
murrer interposed  to  it,  and  as  it  appears  to  have  been 
found  by  a  legally  constituted  grand  jury,  and  to  have 
been  duly  and  regularly  returned  into  court,  in  open 
court,  properly  indorsed  by  the  foreman,  and  duly  filed 
in  open  court  by  the  clerk  during  the  term  at  which  it 
was  found,  the  action  of  the  trial  court  in  striking  the 
demurrer  and  the  motion  to  quash,  if  erroneous,  con- 
stituted no  ^rror  which  was  prejudicial  to  the  defendant. 
Johnson  v.  State.  134  Ala.  54,  32  South.  724. 

The  case  was  tried  by  a  jury.  There  was  evidence  in 
the  case  tending  to  support  the  theory  that  the  appellant 
was  guilty  of  the  offense,  and  there  was  evidence  tend- 
ing to  support  the  theory  that  he  was  innocent.  During 
the  progress  of  the  trial  the  appellant  offered  evidence 
tending  to  show  that  the  principal  witness  for  the 
State  was  a  person  whose  reputation  for  truth  and  ver- 
acity was  bad,  and  that  he  was  unworthy  of  credit  as  a 
v^'^itnesK  in  a  court  of  justice.  At  the  conclusion  of  the 
evidence  the  appellant  asked  the  court  in  writing  to  give 
to  the  jurv  the  following  charge:  '^I  charge  you,  gentle- 
men of  the  jury,  that  if  a  witness'  testimony  has  been 
impeached,  you  may  disregard  his  testimony  entirely, 
unless  corroborated  by  other  testimony  not  impeached." 
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The  above  charge  is  substantially  a  copy  of  a  charge 
which  the  Supreme  Court  of  Alabama,  in  several  cases, 
has  held  applicable  to  a  state  of  facts  similar  to  the  facts 
in  the  present  case.  ChurchtoeU  t7.  State,  117  Ala.  124, 
23  South.  72;  Southern  Cotton  Oil  Co,  v.  Walker,  164 
Ala.  33,  51  South.  169 ;  Wijnne  v.  State,  155  Ala.  99,  46 
South.  459 ;  Semcright  v.  State,  160  Ala.  33,  49  South. 
325.  It  is  therefore  evident  that,  under  the  decisions 
of  our  Supreme  Court,  the  trial  court  committeed  re- 
versible error  in  refusing  to  give  the  above  charge  to  the 
jury. 

The  other  questions  presented  by  the  record  may  not 
arise  upon  the  next  trial  of  this  case,  and  we  do  not 
deem  it  necessary  to  discuss  them. 

Reversed  and  remanded. 


Wilson  r.  The  State, 

Violathifj  Prohibition  Lair, 
(Decided  June  15,  1911.     56  South.  114.) 

1.  Continuance:  Grounds  for. — An  accused  is  not  entitled  to  a 
continuance  merely  because  the  official  stenographer  absented  him- 
self without  cause,  and  without  supplying:  anyone  to  take  his  place, 
and  no  other  stenographer  being  within  reach,  notwithstanding 
Acts  1909,  p.  264,  requires  the  official  stenographer  to  make  a  report 
of  the  testimony  of  witnesses. 

2.  Intoxicating  TAquors;  Instructions. — ^Where  the  defendant  tes- 
tified without  objection  that  he  was  requested  to  procure  the  whisky 
that  part  of  the  oral  charge  of  the  court  instructing  the  jury 
to  consider  the  statement  of  the  witness  as  to  defendant's  being 
requested  to  get  whisky,  in  connection  with  the  other  evidence,  in 
arriving  at  a  conclusion  as  to  whether  it  was  whisky  that  was 
procured  was  proper. 

3.  Limitation:  Statutes;  "Short  Time  Before." — ^Where  the  de- 
fendant was  Indicted  for  illegally  selling  whisky  and  a  witness 
testified  that  he  purchased  the  whisky  a  short  time  before  the 
grand  jury  returned  the  indictment  against  the  defendant  In  this 
case,  it  became  a  question  for  the  jury  as  to  whether  the  offense 
was  committed  wltliin  twelve  months  and  it  could  not  be  said  as  a 
matter  of  law  that  the  prosecution  was  barred  under  section  7344. 
Code  1907. 
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Appeal  from  Lauderdale  Circuit  Oourt. 
Heard  before  Hon.  C.  P.  Almon. 
From  a  conviction  for  violating  the  prohibition  law 
Taz  Wilson  appeals.    AflBrmed. 

S.  W.  FaiBRSON^  for  appellant.  The  case  should  have 
been  continued  in  the  absence  of  the  stenographer.  Acts 
1909,  p.  264.  Counsel  discusses  the  assignments  of  error 
relative  to  evidence,  but  without  citation  of  authority. 
Counsel  insists  that  the  defendant  was  entitled  to  the 
aflirmaive  charge  because  it  is  not  shown  that  the  oflfense 
was  committed  within  twelve  months  before  the  finding 
of  the  indictment.  Sec.  7347.  Code  1907.  Arniistead  v. 
The  l^tate,  43  Ala.  340. 

K.  C.  BaicKELL,  Attorney  General,  for  the  State. 

PELHAM,  J. — The  official  court  stenogi'aphei*  not 
having  been  in  attendance  upon  the  trial  of  the  case,  the 
defendant  objected  to  the  examination  of  witnesses  or 
proceeding  with  the  case  without  having  a  report  of  the 
testimony  of  the  witnesses  by  the  court  reporter,  or  a 
competent  assistant.  The  presiding  judge  informed  the 
defendant's  counsel  making  the  moti(m  that  the  regular 
court  stenographer  was  absent,  that  he  had  absented 
himself  without  making  or  sending  an  excuse  and  had 
failed  to  provide  an  assistant,  that  the  court  was  without 
authority  in  law  to  supply  an  official  stenographer,  and 
that  there  was  no  stenogi'apher  accessible  even  if  the 
court  had  the  authority  to  supply  the  place.  The  law  re- 
quiring an  official  stenographer  (Acts  1909  [Sp.  Sess.] 
p.  2fi4)  to  take  a  report  of  the  testimony  of  witnesses 
upon  the  request  of  any  party  to  the  case  does  not  con> 
template  that  a  stenographer  by  simply  absenting  him- 
self can  clog  the  whe<»ls  of  justice,  stop  the  proceedings  of 
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the  court,  and  force  an  adjournment,  or  even  the  continu- 
ance of  a  case  regularly  called  for  trial.  Upon  a  party's 
request,  it  is  the  duty  of  the  judge  to  require  the  steno- 
grapher to  take  full  stenographic  notes  of  the  trial,  and 
an  abuse  of  the  court's  authority  in  giving  the  proper  di- 
rection and  providing  for  a  full  report  by  the  steno- 
grapher might  well  be  considered  a  denial  of  the  defend- 
ant's rights  and  such  an  error  upon  the  part  of  the  court 
as  to  work  a  reversal  of  the  case;  but,  under  the  facts 
presented  by  the  case  under  consideration,  the  court  was 
without  means  or  authority  to  supply  the  place  of  the 
oflRcial  stenographer,  who  seems  to  have  failed  to  attend 
the  session  of  the  court  without  knowledge  or  fault  to 
be  imputed  to  the  judge  and  without  giving  an  excuse  or 
supplying  his  place.  Under  such  circumstances,  the  pre- 
siding judge  properly  required  the  business  of  the  court 
to  proceed  in  the  absence  of  the  stenographer. 

The  oral  charge  of  the  court,  taken  as  a  whole,  is  a  suf- 
ficiently accurate  statement  of  the  rules  of  law  applic- 
able to  the  evidence.  That  part  of  the  charge  to  which  an 
exception  was  reserved  was  no  more  than  an  instruction 
to  the  jury  to  consider  the  statement  of  the  witness  in 
reference  to  the  defendant's  being  requested  to  get 
whisky  in  connection  with  the  other  evidence  in  the  case 
in  arriving  at  a  conclusion  as  to  whether  or  not  it  was  in 
fact  whisky  that  was  procured — an  instruction  that  was 
entirely  proper  and  one  the  court  had  a  perfect  right  to 
give  as  applicable  to  the  evidence;  besides,  the  defend- 
ant had  testified,  without  objection,  that  it  was  whisky 
he  asked  for,  and  there  was  no  real  contradiction  in  the 
evidence  as  to  its  having  been  whisky. 

Defendant  insists  that  the  court  erred  in  refusing  the 
general  affirmative  charge  requested  by  defendant  be- 
cause the  commission  of  the  oflfense  is  wot  shown  to  have 
been  within  the  punishable    period.     The    prosecution 
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must  have  been  commenced  within  12  months  next  after 
the  commission  of  the  offense  (Code  1907,  §  7347),  and 
the  indictable  act  must  be  shown  to  have  been  committed 
within  the  time  prescribed.  The  only  witness  examined 
in  behalf  of  the  state  testified  he  bought  a  pint  of  whisky 
from  the  defendant  for  75  cents  "a  short  time  before  the 
grand  jury  returned  the  indictment  against  the  defend- 
ant in  this  case."  The  only  other  witness  examined  was 
the  defendant,  who  testified  in  his  own  behalf  in  refer- 
ence to  the  transaction,  not  denying  that  he  met  the 
state's  witness  at  the  time  and  place  testified  to  by  him 
and  received  the  money  and  got  the  whisky  and  delivered 
it  to  the  state's  witness,  but  further  testifying  that  he  got 
the  whisky  from  "Arthur  Turner's."  The  use  of  the  ex- 
pression "a  short  time  before  the  gi*and  jury  returned 
the  indictment"  must  be  construed  in  the  connection  in 
which  it  was  used,  to  arrive  at  the  true  import  and  mean- 
ing of  the  words.  "A  short  time  before,"  used  in  some 
connections,  might  cover  a  much  longer  period  or  dura- 
tion of  time  than  when  used  in  others.  The  meaning  of 
the  words  must  generally  be  derived  from  their  context, 
and  expressions  depend  for  their  meaning  upon  the  con- 
nection in  which  they  are  used,  varying  greatly  under 
the  different  circumstances  and  conditions  surrounding 
their  use.  The  expression  "a  long  time"  would  refer  to 
a  very  different  period  or  duration,  and  have  a  widely 
different  meaning  in  measuring  time  when  used  by  an 
archaeologist  having  reference  to  the  period  of  existence 
of  the  Egyptian  pyramids,  than  when  used  by  Carolina 
(lovernors  with  reference  to  the  time  between  drinks. 
When  a  witness,  in  narrating  the  circumstances  con- 
nected with  the  purchase  by  him  of  a  pint  of  whisky,  re- 
fers to  it  as  *^a  short  time,"  the  expression  in  that 
connection  could  not  reasonably  be  taken  to  refer  to  so 
long  a  period  of  time  as  12  months,  and  would  probably 
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be  taken  to  mean  a  much  shorter  time,  and  the  jury,  iu 
weighing  the  evidence  before  them,  might  well  have  con- 
sidered this  proof  sufficiently  definite  and  certain  as  to 
time  to  bring  the  offense  well  within  the  punishable 
period.  The  attention  of  the  trial  court  was  not  other- 
wise directed  to  the  contention  made  here  that  the  venue 
as  to  time  was  not  proven,  except  by  requesting  the  gen- 
eral charge,  and  from  what  we  have  said  it  will  be  seen 
there  was  no  error  committed  in  its  refusal. 

We  find  no  error  in  tlie  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 

Shell  v.  The  State. 

Violating  Prohibition  Law, 

(Decided  June  6,  1911.     56  South.  39.) 

1.  Jury;  Drawing  and  Summoning;  Division. — Construing  to- 
gether Local  Acts  1907,  p.  61,  and  Local  Acts  1909,  p.  316,  it  is 
held  that  the  jury  for  the  new  division  of  the  court  so  established 
should  be  drawn  and  summoned  under  the  provisions  of  section  25 
of  the  last  named  act.  (Having  reference  to  the  establishment  of 
two  courts  in  St.  Clair  county,  constituting  the  circuit  court  of  said 
county.) 

2.  Same;  Right  to  Trial  by;  Constitutional  and  Statutory  Pro- 
vision.—The  Local  Act  of  1907,  p.  61,  and  Act  1909,  p.  316,  when 
construed  together  do  not,  in  any  way,  affect  or  violate  the  consti- 
tutional rights  of  trial  by  Jury  in  St.  Clair  county. 

3.  Statutes;  Construction. — A  statute  is  to  be  construed  so  as  to 
give  it  its  full  legislative  meaning,  if  it  be  possible  to  do  so. 

4.  Appeal  and  Error;  Discretion;  Quashing  Indictment. — The 
rulings  of  the  trial  court  as  to  quashing  an  indictment  is  within  its 
discretion  and  not  reviewable  unless  plainly  abused. 

5.  Same;  Matters  Reviewable. — Where  the  pleading  was  really 
a  plea  in  abatement,  as  shown  by  the  ground  set  up  in  the  motion, 
although  it  was  denominated  a  motion  to  quash  and  abate  or  hold 
for  naught  the  indictment,  the  court's  ruling  thereon  is  reviewable. 

Appeal  from  St.  Clair  Circuit  Court. 
Heard  before  Hon.  John  W.  Inzer. 


Digitized  by 


Google 


208  COURT  OF  APPEALS  CVol. 

[Shell  V.  The  State.] 

Make  Shell  was  convicted  of  violating  the  local  option 
law,  and  he  appeals.    Affirmed. 

The  defendant  entered  a  motion  to  quash  the  indict- 
ment on  the  ground  that  the  jury  commissioners,  in  mak- 
ing up  the  jury  box  for  St.  Clair  county  to  be  held  in  the 
courthouse  at  Ashville,  ascertained  and  put  into  such 
jury  box  the  names  of  all  the  men  or  persons  qualified 
and  competent  to  serve  as  jurors  in  said  county,  from 
which  said  jury  box  jurors  are  to  be  drawn  and  im- 
paneled to  serve  as  grand  and  petit  jurors  in  such  coun- 
ty, but  that  the  jury  commissioners,  in  preparing  the  box 
at  Pell  City,  in  said  county,  only  put  therein  the  names 
of  persons  duly  qualified  to  serve  as  jurors  from  which 
the  venire  for  grand  and  petit  jurors  were  to  be  drawn 
for  the  circuit  and  other  courts  to  be  held  at  Pell  City, 
in  said  county,  the  names  of  such  as  were  competent  to 
serve  from  certain  specifie<l  precincts  in  said  county  and 
not  from  the  body  of  the  county,  and  that  the  grand  jury 
which  returned  the  indictment  were  not  drawn  from  a 
box  even  purporting  to  contain  all  the  names  of  the 
qualified  persons  in  St.  Clair  county  competent  to  do 
and  perform  jury  duty.  There  are  other  giounds  not 
necessary  to  be  here  set  out. 

W.  A.  Starnbs,  and  W.  M.  and  Victor  Smith,  for  ap- 
pellant. A  careful  examination  of  Local  Acts  1907,  p. 
61,  will  disclose  the  fact  that  no  new  court  was  thereby 
established  at  Pell  City,  for  any  territorial  subdivision 
of  St.  Clair  county.  If  the  act  be  interpreted  as  so  pro- 
viding, then  it  must  be  held  that  the  court  at  Ashville  is 
also  a  territorial  court,  and  hence,  there  is  no  such  court 
in  St.  Clair,  which  is  violative  of  section  144  of  the 
Constitution.  Tricst  r.  Ensley,  106  Ala.  180.  It  seems 
clear,  therefore,  that  the  legislature  had  no  intention  of 
creating  any  new  court  for  a  territorial  subdivision  of 
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the  county,  but  simply  created  two  divisions  of  an  exist- 
injg  court,  and  for  convenience's  sake,  fixed  the  venue  of 
actions  with  reference  to  the  precincts  constituting  the 
different  provisions.  This  is  strengthened  by  Acts  1909, 
p.  305.  However,  section  25  of  the  last  named  act  has  no 
application,  as  it  was  intended  to  operate  for  special 
courts  with  special  officers.  It,  follows  therefore  that 
the  court  erred  in  drawing  a  jury  from  the  territorial 
subdivision  and  that  the  defendant  was  denied  his  con- 
stitution rights  of  trial  by  jury  from  the  county  at  large. 

Robert  C.  Brickbll^  Attorney  General,  for  the  State. 

DB  GRAFFENRIED,  J.— The  act  approved  Febru- 
ary 23,  1907,  entitled  "An  act  to  provide  for  holding  the 
circuit  court  in  St.  Clair  c(mnty,  Alabama,  to  divide  said 
county  into  two  judicial  divisions,  to  regulate  the  said 
court  and  the  jurisdiction  of  and  the  proceedings  in  and 
relating  to  the  same''  (I>oc.  Laws  1907,  p.  61),  divides 
the  county  of  St.  Clair  into  two  judicial  divisions,  di- 
rects the  holding  of  tenns  of  court,  not  only  at  Ashville, 
the  county  seat,  but  also  at  Pell  City,  and  provides  that 
all  civil  actions  which  arise  in,  or  where  there  is  a  single 
defendant  who  resides  in,  that  portion  of  St.  Clair  coun- 
ty constituting  the  Southern  judicial  division  shall  be 
cognizable  only  in  the  circuit  court  of  St.  Clair  county, 
sitting  at  Pell  City;  that  all  actions  against  non-resi- 
dents of  said  count  J'  may  be  brought  in  either  division  of 
^id  court;  and  that  all  criminal  cases  in  said  county 
shall  be  indicted  and  tried  in  the  judicial  division  where 
the  offenses  were  committe<l.  The  act  further  provides 
that  the  clerk  of  the  circuit  court  of  the  county  shall 
keep  a  deputy  with  all  the  powers  of  a  circuit  clerk,  and 
a  branch  office,  and  all  of  the  records,  dockets,  and 
papers  pertaining  to  cases  triable  in  said  division,  at 
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Pell  City.  It  also  requires  the  sheriff  to  keep  a  deputy 
with  all  the  powers  of  a  sheriff,  and  an  office  with  all  of 
the  dockets,  records,  and  papers  which  by  law  the  sheriff 
is  required  to  keep,  and  which  are  connected  with  cases 
cognizable  in  said  division,  at  Pell  City;  **that  all  sum- 
mons or  process  issued  in  suits  brought  or  pending  in  the 
division  of  the  court  to  be  held  at  Pell  City  shall  be  re- 
turnable to  the  court  at  Pell  City,  and  that  all  sales  of 
land  made  by  the  sheriff  of  &t.  Clair  county  shall  be 
made  in  front  of  the  courthouse  door  of  that  judicial 
division  where  the  land  is  situated,  and  if  said  land  is 
situated  partly  in  both  divisions,  then  such  sale  shall  be 
made  in  front  of  the  courthouse  door  of  that  judicial  di- 
vision in  which  the  execution  or  order  of  sale  was  is- 
sue<l." 

It  is  evident  that  in  adopting  the  above  act,  the  Leg- 
islature intended  that  the  circuit  court,  when  held  at 
Pell  City — a  place  where  it  could  not  bo  held,  unless  ex- 
pressly so  provided  by  law — should  be  as  distinct  from 
the  same  court  when  held  at  the  county  seat  as  if  the 
Southern  division  of  the  county,  was  in  fact,  a  separate 
county.  When  the  circuit  court  sits  in  the  Northern  di- 
vision of  the  county,  it  has  no  jurisdiction  over  causes  of 
action  triable  in  the  Southern  division,  and  vice  versa; 
and  for  all  practical  purposes  the  two  courts  are  as  dis- 
tinct as  if  they  existed  under  two  independent  legislative 
acts.  In  legal  contemplation,  both  courts  are  but  the 
circuit  court  of  the  county ;  but  for  all  the  practical  pur- 
poses of  administering  justice  they  are  as  distinct  from 
each  other  as  are  the  circuit  courts  of  two  different 
counties.  The  above  being  true,  we  are  driven  to  the 
conclusion  that  the  above  act  established  a  court  to  be 
held  in  a  territorial  suMi vision  of  a  county,  within  the 
meaning  of  section  25  of  the  act,  to  prescribe  the  quali- 
fications of  jurors,  approve<i  August  31,   1909    (Acts 
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Sp.  Sess.  1909,  p.  305).  Pell  City  and  the  division  to 
which  it  belongs  were  segregated  from  the  jurisdiction 
of  the  circuit  court  of  St.  Clair  county  when  sitting  at 
Ashville,  for  the  convenience  of  the  citizens  residing  in 
that  part  of  the  county,  and  the  manifest  meaning  of 
section  25  of  the  jury  law  is  that  all  courts  possessing 
jurisdiction  of  the  trial  of  causes  in  only  a  portion  of  a 
county  shall  be  restricted  to  that  portion  of  the  county 
in  the  selection  of  its  grand  and  petit  jurors.  Under 
the  ancient  common  law,  the  jury  came  from  the  vicin- 
age, and  section  5  of  the  jury  law  is  but  the  reassertion, 
in  the  form  of  a  statute,  of  an  ancient  common-law  right. 
On  the  13th  day  of  February,  1891  (see  Acts  1890-91, 
p.  592),  the  Legislature  passed  a  local  law  for  Blourrt 
county  (entitled  "An  act  to  establish  an  additional  cir- 
cuit court  in  the  county  of  Blount  and  to  provide  a  place 
for  holding  the  same.  The  act  divides  Blount  county  into 
two  parts,  by  certain  meridian  lines  and  streams  run- 
ning in  a  southerly  direction,  and  provides  that  the  ju- 
risdiction of  said  court  shall  embrace  all  that  part  of 
Blount  county  lying  west  of  said  line;  that  all  causes, 
civil  and  criminal,  arising  west  of  said  line  shall  be 
cognizable,  heard,  and  determined  at  the  courthouse  to 
be  established  in  said  territory;  that  all  process  issued 
in  suits  or  proceedings  arising  in  said  territory  shall  be 
returnable  at  said  courthouse;  that  the  clerk  of  the  cir- 
cuit court  shall  keep  a  separate  docket  for  causes  arising 
within  the  jurisdiction  of  the  court  estahUshcd  by  said 
act;  that  the  grand  and  petit  juries  for  said  court  shall 
be  drawn  and  summoned  only  from  said  territory ;  that 
all  sales  of  land  under  judicial  process  situated  in  said 
territory  shall  be  made  at  said  courthouse;  and  that  the 
court  shall  be  held  by  the  judge  of  the  circuit  in  which 
Blount  countv  is  embraced. 
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This  act,  in  Lowery  v.  State,  103  Ala.  50,  15  South. 
641,  was  attacked  as  being  unconstitutional,  and  in  that 
case  the  Supreme  Court  says  on  the  subject:  "It  is  in- 
sisted this  act  is  unconstitutional,  and  the  argument 
made,  in  brief,  is  that  the  Legislature  has  power,  under 
the  Constitution,  to  create  inferior  courts  only,  and  that 
this  is  not  an  inferior  court,  because  the  act  contains  no 
provision  by  which  its  proceedings  may  be  reviewed  by 
a  higher  tribunal.  When  the  act  is  examined,  it  is  seen 
that  it  does  not  create  a  new  court  at  all.  Its  purpose 
and  effect  are  to  divide  the  territorial  jurisdiction  of  the 
circuit  court,  already  established  by  the  Constitution, 
into  two  divivsions,  and  to  establish  two  places  of  hold- 
ing that  court  in  Blount  county — one  in  each  division — 
and  to  confer  upon  each  division  exclusive  jurisdiction 
of  all  causes,  civil  and  criminal,  arising  in  its  territory. 
Combined,  they  constitute  the  circuit  court  of  Blount 
county,  as  establisho<l  by  the  Constitution,  and  form  a 
part  of  the  Ninth  judicial  circuit  of  Alabama."  Every 
word  u.sed  by  the  Supreme  Court  in  the  above  opinion, 
involving  as  it  did  the  division  of  a  county  into  two  judi- 
cial divisions  under  an  act  entitled  "An  act  to  establish 
an  additional  circuit  court  in  the  county  of  Blount,"  is 
applicable  to  the  case*  and  the  act  now  under  considera- 
tion. In  Blount  county,  and,  for  the  same  reason,  in 
St.  Clair  c(mnty,  the  two  courts,  exercising  exclusive 
jurisdiction  within  their  respective  judicial  divisions, 
constitute  the  circuit  court  of  the  county. 

The  contention  of  appellant  is  that,  as  the  act  to  pro- 
vide for  holding  the  circuit  court  in  St.  Clair  county  and 
to  divide  the  county  into  two  judicial  divisions  created, 
in  contemplation  of  law,  no  neir  court,  section  25  of  the 
jury  law,  which  provides  the  method  for  drawing  juries 
"for  a  court  established  for  and  held  in  a  territorial  sub- 
division of  the  county,"  does  not  apply  to  the  circuit 
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court  held  at  Pell  City,  and  that  it  must  obtain  its  juries 
from  the  body  of  the  county  under  the  general  provisions 
of  the  law.  The  argument  is  made — and  it  is  extremely 
technical — that  the  word  "established,"  as  used  in  said 
subdivision  25,  means  "to  create"  or  to  "make  that  which 
had  not  previous  existence." 

The  true  meaning  of  a  word  can  only  be  determined 
by  the  context  A  word  used  in  one  conn^tion  frequent- 
ly has  a  different  meaning  when  used  in  another  or 
different  connection.  The  various  sections  of  the  jury 
law  relative  to  the  selection  of  juries,  other  than  section 
25,  have  within  their  contemplation  courts  possessing 
jurisdiction  all  over  a  county;  section  25  has  within  its 
contemplation  courts  possessing  jurisdiction  over  only 
a  part  of  a  county.  This  being  true,  the  meaning  of  '^es- 
tablished,"  as  used  in  said  section  25,  becomes  apparent 
"Upon  few  w^ords  could  there  be  more  room  for  argu- 
ment than  upon  the  word  ^establish.'  It  is  selected  by  Mr. 
Storey  to  show  that  it  is  by  no  means  a  correct  rule  to 
construe  the  same  word  in  the  same  sense  wherever  it 
occurs  in  the  same  instrument  The  peculiar  sense  in 
which  it  is  used  in  any  sentence  is  to  be  determined  by 
the  context"  Davenport  v.  Caldwell,  10  S.  C.  336;  11 
Am.  &  Eng.  Ency.  Law,  p.  353. 

"The  term  'establish'  is  not  limited  to  the  significa- 
tion of  'to  found'  and  'set  up,'  for  it  is  often  used  in  the 
sense  of  putting  in  a  settled  or  efficient  state  or  condi- 
tion an  existing  legal  organization  or  institution,  as  it  is 
'to  found'  or  'set  up'  such  organization  or  institution." 
16  Cyc.  p.  591. 

The  act  to  establish  a  board  of  revenue  for  Lowndes 
county  created  no  new  board  of  revenue.  It  simply  re- 
formed and  reconstructed  an  existing  board.  The  Con- 
stitution provides  that  each  law  shall  contain  but  one 
subject-matter,  which  shall  be  clearly  expressed  in  its 
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title,  and  the  Supreme  Court  held  that  "an  act  to  estab- 
lish a  board  of  revenue  for  Lowndes  county"  is  not  in- 
valid for  the  reason  that,  in  fact,  the  act  provides  for 
the  reconstruction  and  reformation  of  the  board  of 
revenue  existing  in  such  county.  tState  v.  Rogers,  107 
Ala.  444,  19  South.  909,  32  L.  A.  R.  520.  The  same  con- 
clusion was  reached  upon  the  same  reasoning  in  People 
V.  Mahancy,  13  Mich.  481,  cited  with  approval  in  State 
V,  Rogers,  supra,  upholding  an  "act  to  establish  a  police 
government  for  the  city  of  Detroit." 

The  words  '^establish"  and  "prescribe"  are  often  used 
as  synonymous.  Ex  parte  Lothrop,  118  IT.  S.  113,  6  Sup. 
Ct.  984,  30  L  Ed.  108. 

It  is  a  cardinal  rule  in  the  interpretation  of  a  statute 
to  so  construe  it  as  to  give  to  it,  whenever  possible,  its 
full  legislative  meaning.  Local  laws  establishing  two 
places  for  holding  terms  of  the  circuit  court  in  a  county, 
dividing  such  county  into  judicial  divisions,  and  confer- 
ring upon  each  division  exclusive  jurisdiction  of  all 
cases  arising  in  its  territory,  have  been  in  existence  in 
this  state  for  many  years.  Courts  with  jurisdiction  of 
circuit  courts  limited  to  only  a  portion  of  a  county  are 
constantly  being  created,  and  to  provide  for  all  such 
courts,  whether  circuit  courts,  city  courts,  or  courts  of 
law  and  equity,  and  whether  existing  by  virtue  of  the 
Constitution  or  by  legislative  enactment,  said  section  25 
was  enacted  into  law\ 

The  judicial  determination  by  our  Supreme  <^ourt  of 
the  meaning  of  "established,"  as  used  in  the  "Act  to  es- 
tablish an  additional  circuit  court  for  the  county  of 
Blount"  (see  Loxrery  v.  State,  supra) y  and  in  the  "act 
to  establish  a  board  of  revenue  for  Lowndes  county" 
(see  State  i\  Rogers,  107  Ala.  444,  19  South.  909,  32  L. 
R.  A.  520,  supra),  had  been  the  accepted  l^al  mean- 
ing of  that  word  for  many  years  in  Alabama  prior  to  the 
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adoption  by  the  Legislature  of  the  present  jury  law  at 
its  special  session  in  1909.  It  therefore  seems  from  rea- 
son and  authority  that  the  jury  for  the  division  of  the 
circuit  court  of  St.  Clair  county,  known  as  the  Pell  City 
division,  must  be  drawn  under  the  provisions  of  said  sec- 
tion 25. 

There  is  nothing  in  the  contention  of  appellant  that 
our  construction  of  the  act  which  divides  St  Clair  coun- 
ty into  judicial  divisions  in  any  way  affects  the  constitu- 
tional right  of  trial  by  jury  in  that  jcounty.  The  local 
law  for  St.  Clair  county,  construed  in  connection  with 
the  present  jury  law,  is  substantially  the  same  law  that 
became  operative  in  Blount  county  in  1891.  The  Blount 
county  law  provides  that  jurors,  grand  and  petit,  for 
the  circuit  court  established  for  the  Western  division 
of  the  county  shall  come  from  that  division  alone.  The 
Supreme  Court  of  Alabama,  in  the  above  case  of  Lowery 
V.  State,  held  that  the  Blount  county  laiw  was  constitu- 
tional. Since  the  rendition  of  that  opinion,  a  new  con- 
stitution has  been  adopted  for  the  state,  and  certainly 
the  present  Constitution  contains  no  provision  in  any 
way  affecting  the  integrity  or  the  binding  efficacy  of 
that  opinion.  On  the  contrary,  the  present  Constitution 
contains  the  same  clauses  with  reference  to  trial  by  jury 
that  were  contained  in  the  Constitution  under  which  we 
lived  in  1891,  and  the  re-adoption  of  those  clauses  by 
the  people  in  the  present  Constitution,  after  the  rendi- 
tion of  that  opinion,  gives  to  it  a  position  as  an  authority 
which  it  did  not  previously  possess.  We  are  therefore 
of  the  opinion  that  the  primary  court  committed  no  error 
in  refusing  to  abate  the  indictment  in  this  case. 

It  has  been  frequently  held  that  a  motion  to  quash  an 
indictment  is  in  the  irrevisable  discretion  of  the  trial 
court.  In  the  present  case,  the  appellant  filed  what  was 
termed  a  motion  "to  quash,  abate  or  hold  for  naught" 
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the  indictment,  but  the  grounds  set  up  in  the  motion 
showed  that  the  "motion"  was  in  reality  a  plea  in  abate- 
ment. The  question  was  therefore  properly  before  us 
for  review. 

There  is  no  error  in  the  record^  The  judgment  of  the 
court  below  is  aflSrmed. 

Affirmed. 


Smith  V.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  15,  1911.    56  South.  39.) 

1.  Appeal  and  Error;  Review;  Questions  Presented;  Record. — 
Where  the  pleadings  are  not  shown  either  in  the  record  proper 
or  the  bill  of  exceptions,  this  court  will  not,  on  appeal,  review  the 
rulings  of  the  trial  court  on  motions  to  strike  the  warrant  or  to 
quash  warrant  and  affidavit,  or  to  strike  the  plea  in  abatement. 

2.  Intoxicating  Liquors;  Evidence;  Admissibility. — Proof  of  the 
defendant's  possession  of  the  prohibited  liquor,  his  purchase  of  the 
same  and  payment  therefor  by  express  money  order  is  admissible 
in  a  prosecution  for  selling  prohibited  liquors  without  a  license. 

Appeal  from  Shelby  County  Court. 
Heard  before  Hon.  E.  S.  Lyman. 
From  a  conviction  for  violating  the  prohibition  law 
James  Smith  appeals.     AflBrmed. 
Xo  counsel  marked  for  appellant. 

Robert  (\  Rrk^kell,  Attorney  General,  and  T.  H. 
Sbay,  Assistant  Attorney  General,  for  the  State.  The 
ploadinp:s  do  not  appear  in  the  record  and  the  action  of 
the  lower  court  cannot  be  reviewed.  Ala.  C.  Co.  t\  Niles, 
156  Ala.  298;  C.  of  Ga.  v,  Ashley,  160  Ala.  580.  Counsel 
discuss  objections  to  evidence,  and  insist  that  under  the 
Fuller  bill,  Acts  1909,  p.  91,  the  evidence  admitted  was 
competent. 
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PELHAM,  J. — The  ruling  of  the  trial  court  on  the 
motions  to  strike  the  warrant,  quash  the  affidavit  and 
warrant,  and  to  strike  the  plea  in  abatement  cannot  be 
considered  here,  as  the  pleadings  referred  to  in  the  re- 
citals of  the  judgment  entry  are  not  shown  or  set  out 
in  the  record  proper  or  the  bill  of  exceptions.  This 
court  is  not  informed  as  to  what  these  pleadings  were, 
except  as  shown  by  the  judgment  entry  of  the  court's 
ruling,  and  the  court  below  cannot  be  put  in  error  on 
the  mere  recitals  alone  of  the  court's  ruling,  contained 
in  the  judgment  entry.  Ala.  Chem^  Co,  v.  Niles^  156 
Ala.  298,  47  South.  239;  C.  of  Oa.  Ry.  Co.  v.  Ashley,  160 
Ala.  580,  49  South.  388. 

The  defendant  was  tried  before  the  court  without  a 
jury  for  a  violation  of  the  prohibition  laws  under  an 
affidavit  and  warrant  issued  by  a  justice  of  the  peace. 

On  the  trial  the  defendant  entered  several  objections, 
to  the  testimony  of  the  state's  witnesses  relating  to  de- 
fendant's having  whisky  and  different  facts  as  to  de- 
fendant's ordering  whisky  at  or  about  the  time  of  the 
transaction  for  which  he  was  being  prosecuted.  The 
proof  of  a  direct  sale  was  not  shown  by  the  evidence  or 
relied  upon  for  a  conviction  by  the  state;  but  the  state 
relied  upon  proof  of  circumstances  connecting  the  de- 
fendant with  an  unlawful  disposition  of  prohibited 
liquors.  In  cases  of  this  character  proof  of  the  defend- 
ant's having  prohibited  liquor,  ordering  it,  and  all  simi- 
lar facts  and  acts  at  or  about  the  time  of  the  transaction 
in  question,  are  admissible  in  evidence  for  the  purpose 
of  throwing  light  on  the  transaction  to  show  the  iden- 
tity of  defendant  as  the  guilty  party,  and  to  connect 
him  with  the  commission  of  the  offense.  Mcintosh  v. 
mate,  140  Ala.  137,  37  South.  223;  Untreinor  r.  State, 
146  Ala.  133,  41  South.  170;  G^iarreno  v.  State.  148  Ala. 
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637,  42  South,  833;  Scott  v.  State,  150  Ala.  59,  43  South. 
181;  Sadler  v.  State,  165  Ala.  109,  51  South.  564. 

The  evidence  admitted  at  the  instance  of  the  state, 
over  the  objection  of  the  defendant  as  to  the  issuance 
of  the  express  money  order,  of  the  whisky  found  at  de- 
fendant's house  looking  like  that  produced,  the  pro- 
duction on  the  trial  of  some  whisky,  and  similar  facts, 
were  all  competent  under  the  inile  above  stated,  and 
each  and  all  of  them  were  legitimate  as  having  a  tend- 
ency to  connect  the  defendant  with  the  offense.  They 
were  offered  as  corroborative  circumstances  and  were 
clearly  competent  as  such.  There  was  no  merit  in  the 
objection  as  to  proof  of  the  money  order  being  second- 
ary evidence,  and  the  whisky  produced  rot  being  suffi- 
ciently identified.  The  evidence  was  sufficient  to  au- 
thorize the  court  to  find  the  defendant  guilty  of  a  vio- 
lation of  the  existing  prohibition  laws  for  which  he  was 
being  prosecuted. 

There  is  no  reversible  error  shown  in  the  record, 
and  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 


McGuire  v.  The  State. 

Violatinq  Prohihition  Lair. 
(Decided  Nov.  30.  1911.  57  South.  57.) 

1.  WitnrsHcs;  Impeachment;  Bad  Character — A  witness  may  be 
lmr)onchod  by  mere  [)roof  of  general  bad  character,  but  such  proof 
Is  admissible  only  for  the  purpose  of  Impeachment. 

2.  Same. — When  a  defendant  had  testified  in  his  own  behalf  his 
testimony  may  be  Impeached  by  showing?  not  only  that  he  is  a  per- 
son of  general  bad  character,  but  that  he  has  been  convicted  of 
crimes  Involving  moral  turpitude,  has  made  contradictory  state- 
ments, etc.;  but  proof  of  general  bad  characted  must  be  limited  to 
the  purpose  of  impeachment. 
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3.  Same. — ^Where  a  defendant  testifies  in  his  own  behalf,  and  offers 
evidence  of  his  general  good  character,  such  evidence  can  only  be 
considered,  In  connection  with  the  other  evidence.  In  determining 
his  guUt  or  Innocence,  and  may  not  be  considered  In  passing  on  the 
question  of  his  credibility,  although  evidence  of  his  general  bad 
character  has  been  offered  for  the  purpose  of  Impeaching  his  testi- 
mony. 

4.  Charge  of  Court;  Applicability  to  Evidence. — Where  evidence  Is 
admissible  for  one  purpose  only,  the  Instructions  bearing  on  such 
evidence  should  restrict  It  to  such  purposes. 

5.  Same;  Misleading. — ^Where  the  defendant  testified  In  his  own 
behalf  and  the  state  had  Introduced  evidence  of  his  general  bad 
character,  a  charge  asserting  that  the  law  does  not  hold  that  a  man 
of  bad  character  cannot  tell  the  truth,  but  does  hold  that  a  man  of 
bad  character  Is  more  apt  to  violate  the  law  and  to  testify  falsely 
than  a  man  of  good  character,  was  misleading  in  that  under  It,  the 
Jury  could  consider  the  impeaching  testimony  not  alone  upon  the 
credibility  of  the  defendant's  testimony,  but  also  on  the  substantive 
question  of  his  guilt. 

6.  Same. — ^The  court  having  charged  that  the  jury  might  consider 
the  testimony  of  the  state  as  to  the  general  bad  character  of  the 
defendant,  who  testified  In  his  own  behalf,  not  only  on  the  question 
of  his  credlbUlty,  but  on  the  question  of  his  guilt,  it  was  error  to 
refuse  a  charge  asserting  that  the  character  of  the  defendant  was 
not  involved  further  than  in  considering  the  weight  to  be  given  his 
evidence. 

Appbal  from  Tallapoosa  Circuit  Court. 
Heard  before  Hon.  A.  H.  Alston. 
Harve  McGuire  wa*s  convicted  of  violating  the  prohi- 
bition law,  and  he  appeals.    Reversed  and  remanded. 

Riddle^  Ellis^  Riddle  &  Peuet^  for  appellant.  The 
court  erred  in  not  confining  the  evidence  of  the  defend- 
ant's general  bad  character  to  the  question  of  his  credi- 
bility as  a  witness,  and  in  charging  the  jury  that  a  man 
of  general  bad  character  was  more  apt  to  violate  the 
law  than  one  of  good  character,  and  also  in  refusing  to 
instruct  the  jury  that  they  could  consider  proof  of  his 
general  bad  character  for  the  purpose  of  impeachment 
only.— Warr?  v.  The  State,  28  Ala.  5;  liyars  ?;.  The  State, 
105  Ala.  31 ;  Oihson  v.  The  State,  89  Ala.  121 ;  Williams 
V.  The  State,  81  Ala.  1.  Counsel  discuss  the  power  of 
the  appellate  court  to  revise  the  discretion  of  the  lower 
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court  in  adding  hard  labor  as  a  punishment^  and  cite 
authority  in  support  of  their  contention,  but  we  deem 
it  unnecessary  to  here  set  them  out. 

R.  C.  Brickell,  Attorney  General  and  Wm.  L.  Mab- 
TIN,  Assistant  Attorney  General  for  the  State, — The 
court  did  not  err  in  its  rulings  in  the  admission 
of  evidence  of  the  general  bad  character  of  the  defend- 
ant, nor  in  the  charges  given  or  refused,  as  the  defend- 
ant had  testified  as  a  witness  in  the  case. — Ward  v.  The 
State,  28  Ala.  53;  Bir.  R.  Co.  v.  Hale,  90  Ala.  811;  Mc- 
Inery  v.  Irvin,  90  Ala.  275;  Mitcliell  v.  The  State j  94 
Ala,  68;  J  ones  v.  The  State,  96  Ala.  102;  McDa^iiel  v. 
The  State,  97  Ala.  14 ;  Fountain  v.  The  State,  98  Ala. 
40;  Hicks  v.  The  State,  99  Ala.  169;  Byers  v.  The  State, 
105  Ala,  31 ;  Yarb07'ough  v.  The  State,  105  Ala,  43  Biwhr 
a/nwn  v.  The  State,  109  Ala.  710;  Fields  v.  The  State,. 
121  Ala.  16;  Ross  v.  The  State,  139  Ala.  144;  Mitchell 
V.  The  State,  148  Ala.  618. 

DB  GRAFFENRIED,  J.— In  the  case  of  Wa^d  v. 
State,  28  Ala,  53,  Mr.  Justice,  aiterwai'ds  Chief  Justice, 
Stone  in  an  able  dissenting  opinion  states  that,  to  pre- 
serve the  harmonies  of  the  law,  evidence  as  to  character 
introduced  for  the  purpose  of  impeaching  a  witness 
should  be  confined  to  general  evidence  affecting  his  cred- 
it for  veracity,  and  that  evidence  of  the  general  bad 
character  of  the  witness  should  not  be  allowed.  The 
majority  of  the  court,  however,  held  that  the  law  makes 
no  such  restriction,  but  allows  a  broader  inquiry  into 
general  character.  The  broader  inquiry  is  allowed,  not 
that  the  jury  may  consider  such  evidence  of  general  l)ad 
character  of  a  witness  for  any  purpose  other  than  for 
the  purpose  of  ascertaining  the  weight  to  be  given  his 
testimony,  but  because  *'it  would  be  unjust  that  a  wit- 
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ness  who  has  made  no  general  character  as  to  truth, 
but  whose  general  character  is  notoriously  bad  and  in- 
famous, should  find  such  protection  by  a  restriction 
which  might  enable  him  to  obtain  equal  credit  with  a 
man  of  unsullied  general  character." — Rice,  C.  J.,  in 
Ward  V.  State,  supra. 

The  above  case  has,  since  its  rendition,  been  uniform- 
ly followed,  and  the  settled  rule  in  Alabama  is  that,  for 
the  purpose  of  impeaching  a  witness,  general  bad  char- 
acter simply  may  be  proved,  without  asking  the  further 
question  of  the  impeaching  witness,  if  he  would  believe 
the  party  sought  to  be  impeached  on  oath  in  a  court  of 
justice.— iJyers  v.  State,  105  Ala.  31,  16  South.  716. 

A  defendant  who  testifies  as  a  witness  in  hiscase  may 
be  impeached  in  the  same  manner  as  other  witnesses  by 
showing  that  he  has  been  convicted  of  crime  involving 
moral  turpitude,  that  hps  has  made  contradictory 
statements,  or  that  he  is  a  person  of  general  l>ad  char- 
acter.—77?  ompsa/^  r.  State.  100  Ala.  70,  14  South.  878. 
While  the  al)ove  is  true,  the  evidence  of  general  bad 
character  of  a  witness  is,  of  course,  as  above  stated,  ad- 
missible for  the  purpose  of  impeachment,  and  for  no 
other  purpose;  and,  as  the  general  bad  character  of  a 
defendant  who  has  not  offered  previous  evidence  of  his 
general  good  character  can  only  be  introduced  by  the 
prosecution  when  the  defendant  testifies  in  his  case  as 
a  witness,  such  evidence  of  the  general  bad  charac^ter  of 
the  defendant  is  admissible  for  the  purpose  of  impea(*h' 
ing  him  as  a  witness  and  for  no  other  purpose. 

When  a  defendant  testifies  as  a  witness  in  his  own 
behalf,  and  then  offers,  affirmatively,  evidence  of  his 
general  good  character,  such  evidence  cannot  be  consid- 
ered by  the  jury  to  support  or  sustain  the  testimony  giv- 
en by  him;  for  in  such  a  case  the  jury  can  only  consider 
his  testimony  as  if  there  was  no  evidence  of  his  general 
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good  character.  In  other  words,  under  such  a  state  of 
facts,  the  evidence  of  the  general  good  character  of  the 
defendant  can  only  be  considered  by  the  jury,  along 
with  the  other  evidence  in  the  case,  in  passing  on  the 
question  of  the  guilt  vel  non  of  the  defendant,  and  can- 
not be  considered  by  them  in  passing  on  the  question  as 
to  his  credibility  as  a  witness,  and  charges  to  that  ef- 
fect will  be  upheld.— Gibson  v.  State,  89  Ala.  121,  8 
South.  98,  18  Am.  St.  Rep.  96. 

The  sum  and  substance  of  the  whole  matter  is  that, 
when  evidence  is  admissible  for  one  purpose  and  one 
purpose  only,  justice  requires  that  it  shall  be  restricted 
to  the  purpose  for  which  it  is  admitted. — Williams  v. 
atate,  81  Ala.  1,  1  South.  179,  60  Am.  Rep.  133. 

In  the  present  case  the  defendant  testified  as  a  wit- 
ness in  his  own  behalf,  and  offered  no  evidence  tending 
to  show  that  he  was  a  man  of  general  good  character. 
The  state  then  introduced  evidence  of  his  general  bad 
character,  which,  under  the  authorities  above  cited,  was 
admissible  for  the  purpose  of  affecting  his  credibility 
as  a  witness.  The  defendant,  while  this  evidence  was 
being  introduced,  undertook  to  induce  the  court  to  limit 
the  testimony  on  the  subject  of  character,  to  his  general 
character  for  truth  and  veracity,  but  the  court  refused  to 
so  limit  the  testimony,  and  in  this  the  court  committed 
no  error. — Ward  v.  i^ate,  supra;  Bycrs  v.  State,  supra. 

In  its  oral  charge  to  the  jury  the  court,  on  the  subject 
of  the  defendant's  character,  used  the  following  lan- 
guage: ''Several  wituessc^  have  been  introduced  by 
the  state  who  have  testified  that  the  defendant  is  a  man 
of  bad  character.  I  recall  no  witness  offered  by  the  de- 
fendant to  rebut  this  testimony  by  undertaking  to  prove 
a  good  character  for  the  defendant.  Gentlemen,  the  law 
does  not  say  that  a  man  of  bad  character  can't  or  won't 
tell  the  truth,  but  does  hold  that  a  m!an  of  bad  charac- 
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ter  is  more  apt  to  violate  the  law,  more  apt  to  testify 
falsely  than  a  man  of  good  character.  The  test  is 
whether  or  not  this  witness  has  testified  truthfully  or 
falsely.  In  this  case  you,  arid  you  only,  can  determine 
that  by  looking  at  all  the  evidence  and  all  the  circum- 
stances surrounding  the  whole  transaction."  The  de- 
fendant excepted  to  the  above  part  of  the  oral  charge 
of  the  court  as  a  whole,  but,  as  it  was  certainly  good  in 
part,  the  exception  was  not  well  taken. — Alston  v,  IState, 
109  Ala.  51,  20  South.  81.  The  charge  certainly  had  a 
misleading  tendency,  however,  because  from  the  expres- 
sion that  the  law  "does  hold  that  a  man  of  bad  character 
is  more  apt  to  violate  the  law,"  considered  in  connection 
with  the  other  parts  of  the  charge,  the  jury  may  have  in- 
ferred, and  probably  did  infer,  that  they  had  the  right  to 
consider  the  impeaching  testimony,  not  only  on  the 
question  of  defendant's  credibility,  but  on  the  substan- 
tive question  of  the  probability  of  his  guilt. 

Before  the  jury  retired,  the  defendant  requested  the 
court,  in  writing,  to  give  the  following  charge  to  the 
jury:  "I  charge  you  that  the  defendant's  character  is 
not  involved  in  the  decision  in  this  cause  further  than 
in  considering  how  much  weight  you  may  give  to  the 
defendant's  evidence."  We  have  freiiuently  held  that 
the  trial  court  will  not  be  reversed  because  of  an  ellip- 
tical expression  in  its  oral  charge,  or  because  such  a 
charge  might  possess  a  misleading  tendency,  but  that 
the  remedy  of  the  party  aggrieved  is  to  ask  an  explana- 
tory charge. — B,  R.  L.  &  P.  Go.  r.  Murphy^  Infra,  56 
South.  817.  The  above  charge  requesteil  by  the  defend- 
ant constituted  an  effort  on  his  part  to  have  the  mis- 
leading tendency  of  the  quofted  portion  of  the  oral 
charge  corrected,  and  while  the  charge,  under  circum- 
tances  not  presented  by  this  record,  might  have  been 
refused,  nevertheless,  in  view  of  all  the  evidence  in  this 
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case  and  of  the  misleading  tendency  of  the  oral  charge 
of  the  court  as  to  the  effect  of  the  evidence  of  the  bad 
character  of  the  defendant,  we  are  of  the  opinion  that 
the  charge  should  have  been  given  to  the  jury. 

We  have  considered  all  the  other  questions  presented 
by  the  record,  and  they  are  without  merit. 

For  the  error  pointed  out,  this  case  is  reversed  and 
remanded. 

Reversed  and  remanded. 


Bell  V.  The  State. 

Tiolating  Prohibition  Law. 

(Decided   Dec.   2l8t.   1911-     57    South.    154.) 

1.  Intoxicating  Liquors;  Illegal  Keeping. — Under  sections  4  and 
16,  Acts  1909,  p.  64  the  keeping  of  prohibited  liquors  in  a  place 
where  the  defendant  was  running  a  store  and  soft  drink  stand  was 
illegal. 

2.  Same;  Instructions. — Where  the  evidence •  tended  to  show  that 
the  place  where  defendant  kept  the  prohibited  liquors  was  not  used 
exclusively  as  a  dwelling,  an  instruction  was  properly  refused  which 
asserted  tiiat  the  mere  keeping  of  prohibited  liquors  on  the  premises 
was  not  presumptive  of  his  having  it  there  for  unlawful  purposes, 
where  he  ate  and  slept  in  the  house  in  question. 

3.  Evidence;  View;  Inspection. — In  a  prosecution  for  keeping  and 
selling  prohibited  liquors  in  a  place  of  business,  bottles  of  wine  and 
beer  found  on  the  premises  were  properly  produced  and  submitted 
to  the  inspection  of  the  jury,  under  section  4  Acts  1909,  page  64. 

Appeal  from  Bessemer  City  (\)iirt. 

Heard  before  ITon.  J.  C.  1^  Gwix. 

Joe  F.  Bell  was  convicted  of  violating  the  prohibition 
law,  and  appeals.    Affirmed. 

The  exceptions  to  evidence  sufficiently  appear  in  the 
opinion.  The  charge  refused  to  the  defendant  is  as  fol- 
lows: "Tf  the  jury  believe  from  the  evidence  that  the 
defendant  lived  in  the  house,  and  that  he  ate  and  slept 
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there,  and  that  the  liquors  found  in  defendant's  house, 
unless  kept  there  for  an  unlawful  purpose  by  the  de- 
fendant, then  the  mere  keeping  it  there  by  the  defend- 
ant is  not  presumptive  of  having  it  there  for  any  un- 
lawful purpose." 

No  counsel  marked  for  appellant. 

R.  C.  Bbickbll^  Attorney  General,  and  William  L. 
Martin^  Assistant  Attorney  General,  for  the  State.  It 
is  contrary  to  law  to  keep  prohibited  liquors  in  a  place 
where  soft  drinks  are  sold ;  also  to  keep  them  in  a  place 
not  used  exclusively  as  a  dwelling  house. — x\cts  1909, 
Sections  4  and  16,  p.  64;  Toole  v.  The  State,  54  So.  195. 
For  this  reason  the  court  did  not  err  in  the  exclusion  of 
evidence,  or  the  admission  of  evidence,  or  in  refusing 
the  charges  requested. 

WALKER,  P.  J. — It  was  permissible  to  admit  evi- 
dence that  in  the  place  of  the  defendant,  in  which  the 
evidence  tended  to  show  that  prohibited  liquors  were 
found,  he  was  running  a  store  and  soft  drink  stand,  as 
it  was  contrary  to  law  to  keep  prohibited  liquors  in  any 
building  not  used  exclusively  as  a  dwelling,  or  on  prem- 
ises where  the  business  of  selling  beverages  was  con- 
ducted.—Acts  Special  Session  1909,  p.  63,  §§  64,  16; 
Toole  i\  State,  170  Ala.  41,  54  South.  195. 

In  connection  with  other  evidence  tending  to  support 
the  charge  that  the  defendant  offered  for  sale,  or  kept 
for  sale,  or  otherwise  disposed  of,  prohibited  liquors,  it 
was  permissible  to  allow  the  production,  for  the  inspec- 
tion of  the  jury,  of  the  two  bottles  of  scuppernong  wine 
and  two  bottles  of  beer,  which  the  evidence  tended  to 
show  were  found  in  the  defendant's  place  of  business. 
—Acts  Special  Session  1909,  p.  63,  §  32V2. 

15  CA 
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Under  the  evidence  in  the  case  tending  to  show  that 
the  place  of  the  defendant  in  which  prohibited  liquors 
were  found  was  "not  used  exclusively  for  a  dwelling," 
the  written  charge  requested  by  him  was  properly  re- 
fused.—Acts  Special  Session  1909,  p.  63,  §  4. 

Aflftrmed. 


Jackson  v.  The  State. 

Embezzlement, 
(Decided  Dec.  21st,  1912.     57  South.  110.) 

1.  Sales;  Agency;  Distinguished. — Where  goods  are  consigned  to 
be  sold  and  the  consignee  is  at  Uberty  to  sell  the  goods  at  any  price 
on  any  terms  he  pleases,  paying  the  consignor  a  fixed  price  for  the 
goods,  the  consignee  is  a  vendee  and  not  an  agent,  notwithstanding 
the  contract  provides  the  consignee  is  the  agent  of  the  consignor. 

2.  Embezzlement ;  Agent. — Where  one  purchased  fertilizers  on  a 
credit  executing  his  notes  therefor,  and  sold  it  on  a  credit,  taking 
notes  therefor,  which  were  pledged  as  collaterals  for  his  own  notes, 
and  the  fertilizer  company  permitted  him  to  retain  these  notes  for 
collection  and  remittance,  he  became  the  agent  of  the  company  for 
the  collection  of  the  notes,  and  might  be  guilty  of  embezzlement  of 
the  funds  so  collected. 

3.  Same;  Evidence. — Great  latitude  being  allowed  in  examination 
of  a  witness  and  in  the  Introduction  of  evidence  where  fraud  is  in- 
volved. It  was  competent,  In  a  prosecution  for  embezzlement  to  In- 
troduce in  evidence  the  contract  between  the  parties  whereby  the 
defendant  obtained  the  goods,  although  the  contract  did  not  create 
an  agency,  since  an  agency  was  in  contemplation  of  the  parties 
thereto. 

4.  Trial;  Objection  to  Evidence. — Where  any  part  of  the  evidence 
offered  was  competent,  an  objection  to  the  evidence  as  a  whole  was 
properly  overruled. 

5.  Same;  Argument  of  Counsel. — It  is  the  duty  of  the  court,  of  Its 
own  motion  to  prevent  improper  argument  of  counsel,  and  to  confine 
counsel  to  the  legitimate  field  of  discussion  .and  hence  it  was  not 
improper  in  the  court  to  refuse  to  permit  counsel  to  argue  to  the 
jury  that  if  the  defendant  was  convicted  he  would  have  to  suffer 
imprisonment  in  the  penitentiary  from  one  to  ten  years. 

Appeal  from  Clarke  Circuit  Court 
Hoard  before  Hon.  John  T.  Lackland. 
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Dudley  Jackson  was  convicted  of  embezzlement,  and 
appeals.    Affirmed. 

The  contract  referred  to  in  the  opinion  is  as  follows : 
"Tennessee  Valley  Fertilizer  Company,  Florence,  Ala., 
12/7/1908.  To  D.  B.  Jackson,  Fulton,  Ala.— Dear  Sir: 
I  hereby  offer  to  ship  you,  for  Tennessee  Valley  Fertil- 
izer Company,  the  following  fertilizers  on  the  terms  and 
at  the  price  hereinafter  named :  30  tons,  10-2-2  at  $20.94 
per  ton,  30  tons  12-2,  at  $16.94,  per  ton,  or  30  tons,  14^^ 
at  114.69  per  ton.  Upon  delivery  of  the  goods  you  are 
to  give  your  note  or  notes  for  the  purposes  hereinafter 
named  to  cover  the  invoice  price,  payable  to  the  order 
of  the  Tennessee  Valley  Fertilizer  Company  at  Alabama 
Trust  &  Savings  Bank,  Florence,  Ala.,  and  to  mature 
as  follows:  1/3  Nov.  1,  1909;  1/3  Nov.  15, 1909;  and  1/3 
Dec.  1,  1909.  Deliveries  to  be  made  by  us  in  car  lots  as 
you  may  direct  on  cars  or  boats  at  Florence,  Ala.,  not 
later  than  May  1,  freight  prepaid  to  Fulton,  Ala.  The 
goods  are  not  to  be  shipped  until  so  ordered  by  youj 
and  our  obligation  to  deliver  may  be  canceled  by  the 
destruction  of  our  works  by  fire  or  other  providential 
causes,  including  accidents,  labor  strikes,  or  delays  in 
transportation.  This  contract  is  nontransferable,  ex- 
cept by  the  written  consent  of  both  parties  hereto.  You 
strictly  agree  not  to  sell  or  deliver  our  fertilizer  to  any 
person  on  credit  without  first  taking  note  on  the  form 
to  be  furnished  by  us.  Notes  or  other  obligations  taken 
by  you  in  settlement  in  part  or  whole  for  fertilizer 
shipped  you  under  this  contract  shall  not  be  pledged 
with  any  bank  or  other  party  without  the  written  con- 
sent of  this  company.  On  May  1,  or  sooner,  if  possible, 
you  agree  to  deliver  to  us,  or  our  order,  notes  of  the 
planters  or  other  purchasers  to  whom  you  may  have 
sold  these  goods  for  the  gross  amount  of  the  sales  of 
the  same  to  be  held  by  us  as  collateral  security  for  the 
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payment  of  your  obligation  to  us.  You  are  to  give  us  a 
receipt  for  said  collateral  when  same  is  returned  to  you 
for  collection.  All  of  said  goods  and  all  of  customers* 
obligations  therefor,  as  also  all  proceeds  therefrom,  are 
to  be  held  in  trust  by  you  for  us  until  your  indebtedness 
to  us  is  fully  paid,  and,  further,  all  proceeds  of  said  goods 
as  collected  must  be  first  applied  to  the  payment  of  your 
notes  or  obligations  to  us,  whether  the  same  have  ma- 
tured or  not,  such  payments,  however,  to  draw  the  l^al 
rate  of  interest  from  the  time  of  payment  to  the  matur- 
ity of  note.  In  case  you  fail  to  carry  out  any  or  all  of 
the  provisions  and  agreements  in  this  contract,  then  the 
debt  arising  under  this  contract  beconoes  at  once  due 
and  payable,  whether  the  same  shall  be  closed  by  note 
or  otherwise,  and  any  and  all  goods,  money,  notes,  and 
accounts  you  have  received  shall  be  considered  to  have 
been  received  by  you  as  our  agent,  and  we  can  demand 
immediate  settlement  of  all  transactions  between  us  un- 
der this  contract  and  as  to  the  obligations  herein  con- 
tained you  waive  all  right  of  exemption  under  the  laws 
of  Alabama  or  any  other  state,  and  you  agree  to  pay  all 
cost  of  collection,  including  a  reasonable  attorney's  fee. 
It  is  further  agrc^ed  that  any  and  all  goods  shipped  you 
in  exci^ss  of  the  quantity  herein  mentioned,  whether 
same  goods  or  not,  you  are  to  receive  subject  to  all  con- 
ditions of  tliis  contract,  unless  otherwise  provided  for 
in  writing,  and  you  agree  to  handle  our  gools  exclusive- 
ly this  seasoji.  It  is  further  expressly  a^eed  and  un- 
derstood that  each  and  every  car  or  shipment  under 
this  contract  is  distinct  and  separate  from  every  other 
shipment,  and  in  event  of  any  misunderstanding  aris- 
ing about  any  shipment  it  shall  api)ly  only  to  shipments 
which  are  questioned,  and  each  and  every  complaint,  if 
any  is  made,  shall  be  specific  as  to  shipment  and  cause 
of  complaint.    We  reserve  the  right  to  cancel  this  con- 
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tract,  or  any  part  thereof,  in  case  of  any  occurrence 
which  we  regard  as  unfavorable  to  your  credit.  No  ver- 
bal understanding  will  be  recognized  by  either  party 
hereto.  This  contract  expresses  all  the  terms  and  con- 
ditions agreed  upon,  and  becomes  binding  when  approv- 
ed by  the  home  office.  ( Signed  by  both  parties. ) "  The 
letters  referred  to  had  reference  to  the  signing  of  cer- 
tain notes,  the  shipment  of  certain  guano,  and  some 
have  reference  to  the  shortness  of  the  crop  and  the  fact 
that  the  defendant  had  not  been  able  to  make  any  col- 
lections. The  argument  of  the  counsel  excluded  was 
that  the  defendant  would,  if  convicted,  suffer  imprison- 
ment in  the  penitentiary  for  not  less  than  one  nor  more 
than  ten  years.  The  other  facts  sufficiently  appear  in 
the  opinion. 

J.  F.  Aldridgb^  and  Jesse  V.  Boylbs,  for  appellant. 
No  brief  came  to  the  Reporter. 

R.  C.  Brickell,  Attorney  General,  and  WiLiLIAM  L. 
Martin^  Assistant  Attorney  General,  for  the  State.  The 
contract  was  properly  admitted  in  evidence. — Dilling- 
ham  V.  Brown,  38  Ala.  311.  If  error  it  was  cured  by  the 
defendant's  testimony  that  he  executed  it. — Section 
4006,  Code  1907.  The  letters  were  properly  admitted 
in  evidence. — White  v.  ToUiver^  110  Ala.  300.  The  re- 
ceipt was  properly  admitted. — Willis  v.  State,  134  Ala. 
429.  The  court  did  not  err  in  refusing  to  permit  coun- 
sel to  proceed  with  his  argument  as  to  punishment. — 
Childress  v.  State,  86  Ala,  77 ;  Springfield  v.  The  State, 
96  Ala.  81.  The  defendant  held  the  funds  collected  by 
him  in  trust  under  the  contract,  and  was  properly  con- 
victed of  embezzlement. — Pulliani  v.  The  State,  78  Ala 
31 ;  Orider  v.  State,  133  Ala.  188. 
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DB  GARFFENRIED,  J.— The  indictment  charged 
that  the  defendant,  "an  agent  of  Tennesee  Valley  Fer- 
tilizer Company,  a  corporation,  under  the  laws  of  the 
state  of  Alabama,  embezzled,  or  fraudulently  converted 
to  his  own  use,  money  to  about  the  amount  of  one  hun- 
dred and  seventy-five  and  no/100  dollars,  which  had 
come  into  his  possession  by  virtue  of  his  office  or  em- 
ployment." He  was  convicted  by  a  jury,  and  under  the 
judgment  of  the  court  following  the  verdict  was  sen- 
tenced to  the  penitentiary.    The  defendant  appeals. 

1.  We  desire  to  state,  at  the  outset  of  this  opinion, 
that  the  conclusions  to  which  we  have  arrived  in  uphold- 
ing the  judgment  of  the  court  below  are  not  based  upon 
the  theory  that  the  contract  dated  "Florence,  Ala., 
12/7/1908,"  which  the  reporter  will  set  out  in  the  sum- 
mary of  the  facts  of  this  case,  and  the  letters  subse- 
quently written  by  the  defendant,  which  were  introduc- 
ed in  evidence,  taken  in  connection  with  the  further 
fact  that  the  defendant  bought  fertilizer  from  the  Ten- 
nessee Valley  Fertilizer  Company  as  contemplated,  were 
sufficient  to  make  out  a  prima  facie  case  of  agency 
against  the  defendant  "There  is  no  magic  in  the  word 
'agency.'  It  is  often  used  in  commercial  matters  when 
the  real  relationship  is  that  of  vendor  and  purchaser." 
—Sir  W.  M.  James,  L.  J.,  in  White  v.  Net-ille,  6  L.  R. 
Ch.  Cases,  397.  ''Mr.  Towle  practically  acknowledges 
in  his  cross-examination  that  the  real  bargain  between 
them  was  this :  That  Neville  was  to  pay  Towle  &  Co.  a 
fixed  price  at  a  fixed  time,  but  he  was  not  bound  to  sell 
to  the  customer  at  that  price  or  at  that  time,  but  was 
left  at  liberty  to  make  his  own  bargains.  Both  Towle 
&  Oo.  and  Mr.  Neville  may  have  thought  that  this  did 
not  prevent  their  relation  being  principal  and  agent; 
but  in  my  opinion  in  point  of  law  it  certainly  does." — 
Sir  G.  Mellish,  L.  J.,  in  White  i\  Neville,  supra, .  "These 
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were  the  defendant's  own  goods.  What  the  act  (against 
embezzlement)  contemplated  was  the  intrusting  of 
goods  to  an  agent^  and  I  do  not  see  how  a  vendee  can  be 
considered  as  an  agent  within  the  meaning  of  the  act. 
I  am  pretty  clear  on  this  point.  Has  a  vendee  ever  been 
held  liable  under  this  statute?  The  whole  tenor  of  it 
points  otherwise,  and  it  seems  to  contemplate  a  direc- 
tion coming  from  a  vendor,  or  from  the  person  who  in- 
trusts. The  goods  having  been  sold  and  the  delivery 
orders  given,  the  defendant  became,  not  an  a^ent,  but 
the  owner  of  the  goods,  and  I  therefore  do  not  think  the 
relations  between  the  parties  were  at  all  such  as  were 
contemplated  by  the  act." — Rmj  v.  Budin,  Cox's  Crim. 
Cases,  vol.  15,  p.  412.  A  person  to  whom  goods  are  con- 
signed to  be  sold,  and  who  is  at  liberty  to  sell  them  at 
any  price  and  on  any  terms  he  pleases,  he  paying  a  fixed 
price  to  the  owner,  is  not  an  agent,  but  a  vendee. — 
Oihney  v.  Curtis,  61  Md.  192. 

While  the  Supreme  Court  of  the  United  States  in  Dr. 
Miles  Medical  Co.  v.  Park  £  Sons  Co.,  220  U.  S.  373,  31 
Sup.  Ct.  376,  55  L.  Ed.  502,  were  dealing  with  the  ques- 
tion as  to  whether  certain  contracts  were  void  as  being 
in  restraint  of  trade  and  not  on  the  identical  subject 
now  before  us,  the  following  is  quoted  in  the  opinion  in 
that  case  with  approval,  and  it  furnishes  us  with  an  apt 
illustration  of  our  views  upon  the  present  question : 
"  *If  a  man,'  says  Lord  Ooke,  in  Coke  upon  Littleton,  § 
360,  ^be  possessed  of  a  horse  or  a  chattel,  real  or  per- 
sonal, and  give  his  whole  interest  or  property  therein, 
upon  condition  that  the  donee  or  vendee  shall  not  alien 
the  same,  the  same  is  void,  because  his  whole  interest 
and  property  is  out  of  him,  so  he  hath  no  possibility  of 
reverter;  and  it  is  against  trade  and  traffic  and  con- 
tracting between  man  and  man.' "  It  would  seem  from 
the  same  reasoning  that  it  is  against  "trade  and  traffic 
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and  coutracting  between  man  and  man''  that  the  vendee 
of  property,  acquiring  the  whole  interest  in  the  prop- 
erty, can  by  a  contract  make  himself  the  agent  of  the 
vendor  as  to  the  i)roceeds  of  the  property  if  he  sees 
proper  to  sell  it.  Imprisonment  for  debt  is  inconsist- 
ent with  the  humane  spirit  of  the  present  age,  and  it 
seems  to  us  that  by  this  instrument  the  vendor,  being 
unwilling  to  make  the  purchaser  an  agent,  but  making, 
in  fact,  an  absolute  sale,  has  undertaken^  in  advance, 
to  provide  criminal  punishment  for  the  mere  nonpay- 
ment of  a  debt,  if  the  property,  the  subject  of  the  sale, 
should  in  fact  be  sold  by  the  vendee  before  the  payment  of 
the  <lel)t.  Adults  should  be  allowed  great  freedom  in  mak- 
ing their  contracts,  but  we  doubt  whether  a  vendor  mak- 
ing an  absolute  sale  of  personal  property  on  credit  can 
by  indirection  provide  a  criminal  remedy  for  the  col- 
lection of  the  debt  when  due. 

2.  The  defendant,  it  appears  from  the  evidence,  is  a 
man  of  no  property.  He  lives  on  land  belonging  to  his 
wife,  and  conducts  a  mercantile  business  for  his  wife, 
or  in  his  wife's  name.  It  further  appears  that  he  bought 
two  car  loads  of  commercial  fertilizer  from  the  Tennes- 
see Valley  Fertilizer  Company,  and  that  the  fertilizer 
was  bought  by  him,  and  not  his  wife.  It  further  ap- 
pears that  he  sold  some  of  the  fertilizer  for  cash,  but, 
we  gather  from  the  bill  of  exceptions,  that  most  of  it  was 
sold  to  farmers  in  the  neighborhood  who  gave  notes  for 
it  payable  in  the  fall.  These  notes  were  made  payable 
to  the  Tennessee  Valley  Fertilizer  Company,  but  as  the 
fertilizer  belonged  to  the  defendant,  and  not  to  the  fer- 
tilizer company,  we  attach  but  little,  if  any,  importance 
to  that  fact.  The  notes  when  taken  by  him  were  for  his 
fertilizer,  and  the  notes  so  given  by  the  farmers  were  his 
notes,  no  matter  to  whom  he  made  them  payable.  When 
the  defendant  bought  the  fertilizer,  he  did  not  pay  in 
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cash  for  it,  but,  after  he  had  bought  it  and  it  had  been 
delivered  to  him,  and  after  he  had  sold  it  as  above  stat- 
ed and  taken  notes  from  the  purchasers,  he  executed  on 
April  19th  to  the  Tennessee  Fertilizer  Company  his 
three  notes  for  an  aggregate  slum  of  $732.90,  and  in  the 
notes  provided  that  "as  collateral  security  to  secure  this 
or  any  other  debt  I  now  or  may  owe  said  company  I 
hereby  pledge  all  notes  taken  for  Tennessee  Fertilizer 
Company  fertilizers  during  the  current  season."  Sub- 
stantially all  of  the  notes  taken  by  the  defen,dant  from 
his  customers  for  the  fertilizer  sold  them  had  been  taken 
when  the  above  agreement  was  made,  and  the  defendant 
subsequently  collected  the  money  due  on  said  notes,  and, 
instead  of  remitting  the  money  to  the  fertilizer  com- 
pany, converted  it  to  his  owm  use.  The  notes  above 
pledged  as  collateral  were  not  delivered  by  the  de- 
fendant to  the  fertilizer  company  when  he  executed 
his  notes  to  the  company,  but  the  defendant  was  allow- 
ed to  remain  in,  possession  of  them,  and  it  seems  to  us 
that  the  above  evidence  shows  that  it  was  certainly  in 
effect  agreed  between  the  parties,  when  the  defendant 
executed  his  notes  to  the  company,  that  the  money  due 
by  said  notes  transferred  as  collateral,  when  collected, 
was  to  be  the  money,  and  in  fact  was  the  money,  of  the 
fertilizer  company,  and  that,  when  it  was  collected,  the 
defendant  was  to  remit  the  money  to  said  company.  If 
so,  the  defendant  was  the  agent  of  the  company  for  the 
purpose  of  collecting  the  money,  and,  when  the  money 
was  collected,  it  was  the  company's  money.  The  evi- 
dence of  one  of  the  witnesses  for  the  state,  if  believed, 
clearly  shows  that  this  was  the  true  situation.  This 
witness  says:  "I  met  the  defendant  in  the  town  of 
Dickson  during  that  fall.  He  took  out  a  roll  of  money 
from  his  inside  pocket  and  said:  ^This  is  |]50.  This  be- 
longs to  Tennessee  Valley  Fertilizer  Company,  but  they 
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damn  sure  won't  get  it,  for  I  am  going  to  keep  it  my- 
self.' " 

3.  The  contract  which  we  have  instructed  the  reporter 
to  set  out  in  his  summary  of  the  facts  of  this  case  tends 
to  show  that  at  the  inception  of  the  transaction  between 
the  defendant  and  the  fertilizer  company  an  agency  was 
within  the  ultimate  scope  of  the  contemplation  of  the 
parties  when  the  fertilizer  was  sold  to  the  defendant^ 
and  this  letter  or  contract  was  therefore  not  irrelevant. 
Great  latitude  is  allowed  in  the  range  of  evidence  when 
the  question  of  fraud  is  involved.  It  is  indispensible  to 
truth  and  to  a  proper  administration  of  justice  that  it 
should  be  so. — Snodgrass  v.  Bank,  25  Ala.  174,  60  Am. 
Dec.  505;  Reeves'  Case,  95  Ala.  32, 11  South.  158. 

4.  A  numl)er  of  letters  written  by  the  defendant  to 
the  fertilizer  company  were  also  offered  in  evidence. 
The  defendant  objected  to  their  introduction  as  a  whole. 
If  part  of  an  answer  is  admissible,  an  objection  to  the 
question  as  a  whole  may  be  overruled. — 6  Mayfield's 
Dig.  371,  §  701.  For  the  reasons  indicated  in  section  3 
of  this  opinion,  some  of  the  letters  written  by  the  de- 
fendant and  introduced  in  evidence  were  certainly  ad- 
missible. 

5.  The  court  has  the  right  ex  mero  motu,  and  it  is,  in 
fact,  its  duty,  whenever  counsel  undertake  to  make  an 
improper  argument  to  a  jury,  to  put  an  end  to  such  ar- 
gument, and  to  require  counsel  to  confine  their  argu- 
ments within  the  range  of  legitimate  discussion. — Rid- 
gell  V.  Slate,  1  Ala.  App.  94,  55  South.  327;  Du  Bose  v. 
Connci\  1  Ala.  App.  456,  55  South.  432.  It  is  therefore 
evident  that  the  court  committed  no  error  in  refusing 
to  allow  the  attorney  for  the  defendant  to  tranfgress  the 
bounds  of  legitimate  argument. 

There  was,  in  our  opinion,  evidence  in  this  case  from 
which  the  jury  were  authorized  to  conclude  that  the  de- 
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fendant,  an  agent  of  said  fertilizer  company,  embezzled 
or  fraudulently  converted  to  his  own  use  money  exceed- 
ing in  amount  the  sum  of  125,  which  had  come  into  his 
possession  by  virtue  of  his  oflflce  or  employment,  and, 
as  we  find  no  error  in  the  record,  the  judgment  of  the 
court  below  must  be  affirmed. 
Affirmed. 


Dungran  v.  The  State. 

Criminal  Libel. 

(Decided  Dec.  21st,  1911.    57  South.  117.) 

1.  Lihel  and  Slander;  Cnminal;  Affidavit. — Construing  together 
sections  7340  and  3747,  Code  1907,  it  is  held  that  an  affidavit  ai- 
ling that  the  defendant  falsely  and  maliciously  spoke  of  and  con- 
cerning W.  In  the  presence  of  others  (named)  charging  that  W.  had 
committed  perjury,  in  substance  as  follows,  to-wit;  that  the  oath  of 
said  W.  had  been  impeached,  and  was  worth  nothing  in  the  courts 
of  the  county,  was  sufficient,  and  sufficiently  informed  accused  of 
the  offense  charged. 

2.  Charge  of  Court;  Submitting  Questions  of  Law  to  Jury. — In  a 
prosecution  for  perjury,  a  charge  asserting  that  unless  the  jury  be- 
lieved that  the  words  imputed  to  accused  charged  such  other  with 
the  commission  of  perjury,  they  must  acquit,  was  properly  refused 
as  submitting  a  question  of  law  to  the  jury. 

3.  Same;  Reasonable  Doubt. — A  charge  requiring  an  acquittal  un- 
less the  Jury  "believes"  a  material  fact,  is  properly  refused,  as  it 
essential  only  that  the  evidence  dispells  a  reasonable  doubt. 

4.  Libel  and  Slanders;  Crim^inal;  Definition. — Slander  or  defama- 
tion is  anything  that  tends  to  blacken  or  injure  one's  character  or 
reputation. 

Appeal  from  Tlarke  County  Court. 

Heard  before  ITon.  TnoMAs  W.  Davis. 

John  D.  Dims^an  was  convicted  of  defamation,  and 
he  appeals.     Affirmed. 

The  affidavit  was  as  follows,  omitting  the  formal 
charging  part:  ^'Personally  appeared  T.  W.  Walker, 
who,  first  being  duly  sworn,  deposeth  and  says  that  he 
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has  probable  cause  for  believing,  and  does  believe,  that 
within  12  months  before  the  commencement  of  this 
prosecution,  in  said  county,  John  D.  Dungan  did  false- 
ly and  maliciously  speak  of  and  concerning  T.  W.  Wal- 
ker, in  the  presence  of  J.  D.  Bedwell  and  W.  E.  Estis, 
charging  him  with  having  committed  perjury,  in  sub- 
stance as  follows,  to  wit:  That  the  oath  of  said  T.  W. 
Walker  had  been  impeached,  and  was  worth  nothing  in 
the  courts  of  Clarke  county,"  etc.  The  bill  of  excep- 
tions shows  that  the  demurrer  to  this  application  was 
stricken  on  motion  of  the  solicitor,  for  the  reason  that 
same  was  not  filed  at  the  first  term  of  the  court,  at 
which  the  case  was  tried.  The  evidence  tended  to  sup- 
port the  charge  made  in  the  aflBdavit.  The  evidence  for 
the  defendant  tended  to  show  that  he  asked  the  ques- 
tion if  the  witness  knew^  if  Walker's  oath  had  ever  been 
impeached,  but  did  not  state  it  as  a  fact  that  it  had 
been.  In  its  oral  charge  the  court  defined  slander  or 
defamation  as  anything  which  tends  to  blacken  or  in- 
jure a  man's  character  or  reputation.  Charge  B  is  as 
follows:  '^I  charge  you,  gentlemen  of  the  jury,  that 
unless  you  believe  that  the  words  imputed  to  the  de- 
fendant charged  the  said  T.  W.  Walker  with  the  com- 
mission of  perjury,  you  must  find  the  defendant  not 
guilty." 

Travis  J.  Bedsolb,  for  appellant.  The  court  erred 
in  overruling  motion  to  quash  the  affidavit,  and  in 
striking  the  demurrers.  The  affidavit  charged  no  of- 
fense.— McGec  V.  HtatCy  115  Ala,  135;  Miles  v.  State, 
94  Ala.  106.  The  court  also  erred  in  refusing  charge 
B.— 44  So.  381. 

R.  C.  Brickell,  Attorney  General,  and  Wiluam  L. 
Martin,  Assistant  Attorney  General,  for  the  State.  The 
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affidavit  was  sufficient — Sections  3747  and  7340,  Code 
1907;  Spruil  v.  Cooper,  16  Ala.  791;  Halep  v.  The 
State,  63  Ala.  89.  Charge  B.  referred  a  question  of  law 
to  the  jury. — Carr  v.  The  State,  104  Ala.  417.  It  was 
also  faulty  in  the  use  of  the  word  "believe." — Harris  v. 
The  State,  100  Ala.  129 ;  Jackson  v.  The  State,  106  Ala. 
12;  Carr  v.  The  State,  supra.  The  court's  oral  charge 
was  correct. — Wofford  v.  Meek^,  129  Ala,  349;  Ivey  v, 
P.  *S.  L.  Co,  113  Ala.  349 ;  Moody  v.  The  State,  94  Ala. 
43. 

PELHAM,  J.— Even  had  it  been  the  duty  of  the 
court  to  pass  upon  the  demurrers  that  were  stricken, 
the  defendant's  rights  were  not  impaired,  as  the  demur- 
rers were  not  well  taken  and  must  have  been  over- 
ruled. 

The  statement  of  facts  set  forth  in  the  affidavit  are 
sufficient  to  apprise  the  defendant,  and  from  which  to 
determine  certainly  the  offense  charged.  The  affidavit 
charges  the  defendant  with  having  spoken  falsely  and 
maliciously  of  affiant  imputing  to  him  the  commission 
of  the  offense  of  perjury,  a  felony  involving  moral  tur- 
pitude.—Code  1907,  §  7340;  Haley  v.  State,  63  Ala.  89. 
The  statement  in  the  affidavit  "that  the  oath  of  said  T. 
W.  Walker  had  been  impeached  and  was  worth  nothing 
in  the  courts  of  Clarke  county"  is  an  assertion  imput- 
ing false  swearing,  and  presumptively  imports  the  com- 
mission of  the  offense  of  perjury. — Code,  §  3747.  The 
evidence  was  sufficient  to  authorize  a  conviction,  and 
there  was  no  error  in  overruling  the  defendant's  mo- 
tion to  exclude  the  evidence  and  direct  a  verdict- 
Charge  B  referred  to  the  jury  a  question  of  law,  an<l 
was  properly  refused. — TidioeU  v.  State,  70  Ala.  33; 
Dotson  V.  State,  88  Ala.  208,  7  South.  259;  Carr  v. 
State,  104  Ala.  4,  16  South.  150 ;  Whatley  t>.  State,  144 
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Ala.  68,  39  South.  1014;  Land  Co.  v.  Edtnondson,  145 
Ala.  557,  40  South.  505. 

The  charge  is  also  faulty  in  not  limiting  the  belief 
in  the  evidence  to  a  belief  "beyond  a  reasonable  doubt." 
The  state  is  not  required  to  prove  defendant's  guilt  be- 
yond all  doubt,  but  only  beyond  a  reasonable  doubt. — 
Mills  V.  atatc,  148  Ala.  633,  42  South.  816. 

The  definition  given  by  the  court  in  its  oral'  charge 
of  slander  or  defamation  is  correct — I.  A,  Pub.  Co.  v. 
Crudup,  85  Ala.  519,  5  South.  332;  Moody  v.  State,  94 
Ala.  42,  10  South.  670;  Imj  v.  P,  S.  d  L.  Co.,  113  Ala, 
349,  21  South.  531;  Wofford  v.  Meeks,  129  Ala.  349,  30 
South.  625,  55  L.  R.  A.  214,  87  Am.  St.  Rep.  66. 

No  error  prejudicial  to  defendant' is  shown  by  the 
record,  and  the  case  will  be  affirmed. 

Affirmed. 


Rowe  V.  State. 

Scinhif/  or  D\jnamifin<j  Fish. 
(Decided  Dec.  21,  1911.     57   South.  72.) 

1.  Appeal  and  Error;  Review;  Necessity  of  Exceptions. — In  order 
to  review  the  action  of  the  trial  court  in  putting  the  defendant  on 
trial  hefore  the  court  sitting  without  a  jury,  an  exception  thereto  is 
necessary,  under  section  0243.  Code  1907. 

2.  Same;  Sufficient!/  of  Evidence. — Where  the  record  does  not 
puri)ort  to  set  out  all  of  the  evidence,  the  sufficiency  of  the  evidence 
to  prove  venue  cannot  he  reviewed. 

3.  Trial;  Communicating  With  Counsel. — The  defendant  is  not  In 
position  to  complain  of  the  action  of  the  court  in  permitting  the 
game  warden  to  communicate  with  the  solicitor  while  the  game 
warden's  son  was  testifying,  the  impropriety  thereof  not  being  made 
to  appear. 

4.  Same;  Reception  of  Evidence. — Where  the  answer  merely  tends 
to  fix  the  date  of  an  occurrence  to  which  the  witness  was  testifying, 
it  was  not  lmproi)er  to  allow  the  witness  to  answer  the  question. 
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Appeal  from  Winstoa  Ctounty  Court. 
Heard  before  Hon,  John  S.  Cuetis. 
Love  Bowe  was  convicted  of  seining  or  taking  fish 
out  of  season^  and  he  appeals.    Affirmed. 

W.  F.  Lynch,  for  appellant.  The  court  erred  in  put- 
ting the  defendant  to  trial  before  the  court  without  a 
jury.— 24  Cyc.  164-170;  Oliver  v.  Herron,  106  Ala.  80. 
Sufficient  proof  of  venue  was  not  made. — Frank  v.  The 
State,  40  Ala.  9;  Sparks  v.  The  State,  59  Ala.  82;  Caw 
thorn  V.  The  State^  63  Ala.  157.  Counsel  discusses  oth- 
er assignments  of  error,  but  without  citation  of  au- 
thority. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Mae- 
tin,  Assistant  Attorney  General,  for  the  State.  The 
defendant  did  not  except  to  the  action  of  the  court  in 
putting  him  to  trial  without  a  jury,  and  hence,  it  can- 
not be  here  reviewed. — Sec.  6243,  Code  1907.  The  rec- 
ord does  not  purport  to  set  out  all  the  evidence,  and  as 
there  was  no  charge  directly  raising  the  sufficiency  of 
the  proof  of  venue,  venue  will  be  presumed. — EUsherry 
V.  The  State,  52  Ala.  8;  Clarke  i\  The  State,  78  Ala. 
484. 

WALKEK,  P.  J. — The  appellant  cannot  here  com- 
plain of  the  action  of  the  court  in  putting  him  to  trial 
before  the  court  sitting  without  a  jury,  as  no  exception 
was  reserved  to  that  action  of  the  court. — Code  1907, 
§  6243. 

Elzie  Lovett,  a  witness  for  the  state,  having  testified 
that  he  saw  the  defendant  seining  the  creek  below 
O'Mary's  Mill  in  the  year  1911,  it  was  not  improper 
to  allow  the  witness  to  answer  the  following  question 
asked  by  the  prosecuting  attorney :    "Was  it  l)efore  or 
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after  laying-by  time?''  An  answer  to  the  question 
would  merely  tend  to  fix  the  date  of  the  occurrence  in 
reference  to  which  the  witness  had  deposed. 

Nor  is  it  made  to  appear  that  it  was  improper  for 
the  court  to  permit  the  game  warden,  who  was  the  fath- 
er of  the  witness  above  mentioned,  to  have  communica- 
tion with  the  solicitor  while  that  witness  was  under  ex- 
amination. 

The  bill  of  exceptions  does  not  purport  to  set  out  all 
the  evidence  adduced  on  the  trial.  For  anything  that 
appears,  there  may  have  l\een  evidence  to  prove  the 
venue  which  is  not  set  out.  Plainly  this  court  cannot 
review  the  question  of  the  sufficiency  of  the  evidence  to 
prove  the  venue,  when  the  record  does  not  purport  to 
set  out  all  the  evidence. 

Affirmed. 


Jones  r.  The  State. 

Petit  Larceny. 

(Decided  Nov.  30.  1911.    57  South.  62.) 

Appeal  and  Error:  Review;  Insufficiency  of  Evidence;  Qnention 
Not  Raised  Below. — Where  evidence  is  deemed  insufficient  to  war- 
rant a  conviction,  It  is  essential,  In  order  to  a  review  of  its  suffi- 
ciency In  the  appellate  court,  that  a  ruling  thereon  be  requested  of 
the  trial  court,  such  as  a  request  for  an  affirmative  instruction,  or 
motion  to  exclude  the  evidence  for  insufficiency. 

Appeal  from  Macon  C^ounty  Court. 
Heard  before  Hon.  Milo  Ahercrombie. 
The  defendant,  Robert  Jones,  was  convicted  of  petit 
larceny  and  he  appeals.     Affirmed. 

O.  S.  Lewis,  for  appellant.     The  evidence  was  not 
sufficient  and  wholly  fails  to  show  the  corpus  delicti, 
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and  the  defendant  should  have  been  discharged. — San- 
ders i\  The  State,  167  Ala.  85. 

R.  C.  Brickell^  Attorney  General,  and  T.  H.  Sbay, 
Assistant  Attorney  General,  for  the  State.  The  ques- 
tion of  the  sufficiency  of  the  evidence  was  not  raised  in 
the  trial  court,  nor  was  any  ruling  requested  thereupon 
and  hence,  that  matter  cannot  be  here  reviewed. — 
Woodson  r.  The  State,  54  So.  191. 

DB  (JRAFFENRIED,  J.— The  defendant  was  indict- 
ed and  convi(*ted  of  petit  larceny,  and  appeals. 

The  bill  of  exceptions  fails  to  show  that  the  defend- 
ant reserved  any  question  for  our  consideration,  ex- 
cept the  action  of  the  trial  court  in  refusing  to  allow 
him  to  introduce  certain  evidence  which  was  mani- 
festly irrelevant.  He  now  insists  that  he  is  entitled  to 
a  reversal,  because,  he  says,  there  was  not  sufficient 
evidence  introduced  on  the  trial  tending  to  establish 
the  corpus  delicti  to  warrant  the  submission  of  the  case 
to  the  jury.  In  the  case  of  Woodson*  r.  State,  170  Ala. 
87,  54  South.  191,  the  Supreme  Ctmrt  of  Alabanm, 
speaking  on  this  subject,  says:  "Where  ihe  evidence  is 
deemed  insufficient  to  warrant  a  conviction,  a  ruling  of 
the  trial  court  on  that  proposition  must  be  properly 
(usually  by  spe(*ial  instructions  requested)  invited,  in 
order  to  invoke  or  justify  a.  review  of  the  question,  as 
raised  below,  by  this  appellate  coui*t."  In  the  present 
case,  as  in  the  Woodson  Ca,9c,  supra,  the  trial  court 
had  jurisdiction  of  the  subject-matter  and  of  the  per- 
son, and,  the  judgment  being  grounded  in  a  verdict  ac- 
curately responding  to  the  indictment,  the  adjudica- 
tion of  guilt  and  the  sentence  therefor  cannot  be  void, 
even  if  there  wai«i  not  sufficient  evidence  of  the  corpus 
delicti  to  warrant  the  submission  of  the  case  to  the 
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jury.  Having  failed  to  reserve  an  exception  in  any 
manner  to  the  action  of  the  trial  court  on  the  subject, 
the  defendant  has  presented  nothing  to  us  for  review. 
— Woo(ho7i  V,  State^  supra. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Wheat  V.  The  State. 

Presenting  Gun  at  Another. 
(Decided  Dec.  19,  1911.    57  South.  68.) 

1.  Weapons;  Presenting  at  Another;  Evidence, — Where  a  prose- 
cution was  for  presenting  gun  at  another,  evidence,  of  the  friendly 
relations  of  the  prosecutrix  with  the  defendant  after  the  alleged 
commission  of  the  offense,  the  time  of  her  first  complaining,  whom 
she  told  about  the  occurrence,  and  why  she  did  not  sooner  swear 
out  the  warrant,  is  irrelevant. 

2.  Witnesses;  Examination;  Showing  Bias, — ^As  tending  to  show 
bias  on  the  part  of  the  prosecuting  witness,  it  was  competent  to  show 
on  cross  examination  that  she  was  mad  with  defendant  because  of  a 
mortgage  he  had  upon  her  property. 

Apph\l  from  Macon  County  Court. 

Heard  before  Hon.  Milo  Abbrcrombib. 

Richard  Wheat  was  convicted  of  presenting  a  fire- 
arm at  another  and  he  appeals.  Reversed  and  remand- 
ed. 

O.  S.  Lewis,  for  appellant. — Proof  of  bias,  hostility 
or  ill  will  of  the  prosecuting  witness  to  the  defendant, 
is  competent  and  may  be  shown  by  questions  on  cross 
examination. — Blakry  r,  Blakey,  33  Ala,  611  McHugh 
\\  The  ^tate,  31  Ala.  317;  nullard  p,  Lambert,  40  Ala. 
204;  Fincher  r.  The  State,  58  Ala,  219.  The  court  erred 
in  refusing  to  permit  it  to  be  shown  why  the  warrant 
was  not  earlier  sworn  out,  and  that  the  prosecutrix 
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had  been  friendly  with  the  defendant  since  the  alleged 
commission  of  the  offense. — Linrwhan  v.  The  State,  120 
Ala.  293;  Hurst  v.  The  State,  133  Ala.  96;  Patterson  t\ 
The  State,  156  Ala.  66. 

R.  C.  BrickelL;,  Attorney  General,  and  T.  H.  Seay^ 

Assistant  Attorney   General,   for  the  State.  Counsel 

discuss  the  assignments  of  error  relative  to  evidence, 
but  without  citation  of  authority. 

PELHAM,  J. — The  prosecutrix's  friendly  relations 
with  the  defendant  after  the  commission  of  the  allegeii 
offense  (the  defendant  being  charged  with  a  violation 
of  section  6893  of  the  Code  of  1907),  when  she  first 
complained,  whom  she  told  about  the  occurrence,  and 
why  she  did  not  sooner  swear  out  the  warrant,  are  all 
matters  having  no  tendency  to  prove  or  disprove 
the  issues  before  the  court,  are  therefore  irrelevant, 
and  were  not  admissible  for  any  purpose.  On 
cross-examination  the  prosecutrix  was  asked:  "Are 
you  not  mad  with  defendant  because  of  a  mort- 
gage he  has  on  your  property?"  This  was  a  legitimate 
and  proper  question  on  cross-examination  to  show  bias 
or  feeling  on  the  part  of  the  prosecuting  witness,  and 
the  court  erred  in  sustaining  the  state's  objection  to 
the  question.  Sanford  v.  State's  143  Ala.  78,  83,  39 
South.  370;  Fincher  v.  State,  58  Ala.  215;  Shepard  v. 
State,  135  Ala.  9,  33  South,  266. 

The  judgment  must  be  reversed  for  the  error  shown. 

Reversed  and  remanded. 
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Maddox  r.  The  State. 

Perjurtj, 

(Decided  Nov.  30,  1911.    57  South.  95.) 

Perjury:  Imlictm/'ut :  Suffidctwi/. — Construing  sections  7131, 
7161,  Form  S2.  and  7542,  Code  1907,  together,  it  is  held  that  an  in- 
dictment for  perjury  in  a  civil  case  which  charges  that  J.  M.  in  a 
cause  pending  In  the  chancery  court  of  Chilton  County,  Alabama, 
in  which  the  said  J.  M.  was  plaintiff  or  complainant,  and  T.  M.,  was 
respondent  or  defendant,  being  duly  sworn  by  Hugh  M.  Simpson. 
regist(»r  in  chancery  of  said  court,  acting  as  commissioner  in  said 
cause,  who  had  authority  to  administer  such  oaths,  falsely  swore, 
etc.,  sufficiently  statetl  the  substance  of  the  proceeding  in  tlie  mode 
provided  by  the  Code,  and  is  sufficient. 

Appeal  from  C'liilton  (Miriiit  Court. 
Heard  before  Hon.  AA\  W.  Pearson. 
James  Maddox  was  eoiivicted  of  i)erjury  and  he  ap- 
peals.    Affirmed. 

Thomas  A.  (^xrry,  for  appellant  The  indictment 
was  insufficient  in  that  it  failed  to  state  the  substance 
of  the  j)roee(Hlin}]:  as  required  bv  section  7542,  Code 
1907.— Jacobs  r.  The  t<taic,  61  Ala.  448;  MrClerkirm 
r.  The  Htat(\  105  Ala.  107;  Km/fft  r.  The  State,  103 
Ala.  57;  Hlrks  r.  The  Staf(\  86  Ala.  30;  Daris  v.  The 
State,  79  Ala.  20. 

R.  C.  RricivI':ll,  Attorney  General,  and  W.  L.  Mae- 
tin,  Assistant  Attorney  General,  for  the  State.  The 
indictment  in  this  case  contiiined  the  necessary  in- 
gredients to  render  it  sufficient  as  an  indictment  charg- 
ing perjury  in  a  civil  ca.«5e. — WiJUams  r.  The  State,  64 
Ala.  551  ;  Peterfton  r.  The  State,  74  Ala.  34;  Davis  i\ 
The  State,  79  Ala.  20;  Hir  i\  The  State,  86  Ala,  30; 
Botniet  i\  The  State,  89  Ala,  165;  Smith  i\  The  State, 
103  Ala.  57. 
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WALKER,  P.  .J.— The  demurrer  to  the  indictment 
in  this  case  raised  the  question  of  the  sufficiency  of  its 
description  of  the  proceedings  in  which  the  false  swear- 
ing charged  against  the  defendant  was  alleged  to  have 
occurred.  The  requirement  of  section  7542  of  the  Code 
of  1907  that  an  indictment  for  perjury,  or  subordina- 
tion of  perjury,  shall  "state  the  substance  of  the  pro- 
ceedings" with  which  the  alleged  false  oath  was  con- 
nected, so  far  as  that  requirement  concerns  a  charge  of 
perjury  in  a  civil  case,  is  to  be  read  in  the  light  of  the 
construction  placed  upon  it  by  the  Legislature  itself  in 
prescribing  a  form  of  indictment  for  perjury  in  civil 
cases  or  in  other  proceedings  not  criminal  in  their  na- 
ture.— Code,  §  7161,  form  82.  The  only  description  giv- 
en in  that  fonn  of  the  proceeding  in  which  the  perjury 
is  charged  to  have  l>een  committed  is  embodie<l  in  the 
following  words,  constituting  its  first  clause:  "A.  B., 
on  an  application  for  a  continuance  in  a  civil  action  in 

the court  of county,  in  which  one  C.  D.  was 

plaintiff  and  the  said  A.  B.  defendant,''  etc.  The  in- 
dictment in  this  case  charges  ''that  Ix^fore  the  finding 
of  this  indictment  James  M.  Maddox,  in  a  cause  pend- 
ing in  the  chancery  court  of  Chilton  county,  Alabama, 
in  which  the  said  James  ^M.  Maddox  was  plaintiff,  or 
complainant,  and  Tabitha  if.  ^laddox  was  respondent, 
the  said  James  M.  JIaddox,  being  duly  sworn  by  Hugh 
M.  Simpson,  register  in  chancery  of  said  court,  acting 
as  commissioner  in  said  cause,  who  had  authority  to 
administer  such  oath,  falsely  swore,"  etc.;  the  indict- 
ment proceeding  to  set  out  the  matter  charged  to  have 
been  falsely  sworn  to,  that  it  was  material,  and  that 
the  oath  of  the  defendant  in  relation  to  such  matter 
was  willfully  and  coiTuptly  false. 

The  similarity  between  this  indictment  and  the  Code 
form  in  the  feature  of  the  description  of  the  proceed- 


Digitized  by 


Google 


246  COURT  OP  APPEALS  i^^L 

[Maddox  v.  The  State.] 

ings  in  which  perjury  is  charged  to  have  been  commit- 
ted is  such  that  this  indictment  could  not  well  be  de- 
clared insufficient  in  that  respect  without  ignoring  the 
statutory  authority  for  the  use  of  forms  of  indictment 
analogous  to  those  prescribed  in  the  Code  or  as  near 
similar  as  the  nature  of  the  case  will  permit,  where 
there  is  no  special  statutory  rule  governing  the  mode 
of  averring  the  matter  that  is  brought  into  question. — 
Code,  §§  7132,  7161.  Indeed,  this  indictment  may  be 
said  to  "state  the  substance  of  the  proceedings"  in 
which  perjury  is  charged  to  have  been  committed  sub- 
stantially in  the  mode  adopted  in  the  Code  form  of  in- 
dictment for  perjury  in  a  civil  case. — Bamett  v.  State, 
89  Ala.  165,  7  South.  414;  McClcrkin  v.  State,  105  Ala. 
107,  17  South.  123;  Smith  v.  State,  103  Ala.  57,  15 
South.  866.  The  ruling  in  the  case  of  Jax^hs  v.  State, 
61  Ala.  448,  does  not  stand  in  the  way  of  the  conclu- 
sion that  this  indictment  is  not  insufficient  in  the  re- 
spect in  which  it  is  brought  into  question  by  the  de- 
murrer to  it.  The  indictment  under  consideration  in 
that  case  was  held  to  be  insufficient  because  of  its  fail- 
ure to  show  that  the  affidavit  there  charged  to  have 
been  falsely  made  constituted  a  part  of  any  legal  pro- 
ceeding in  which  there  was  authority  of  law  for  taking 
the  affiant's  oath  to  it.  Certainly  that  objection  is  not 
tenable  as  to  the  indictment  here  assailed  by  demur- 
rer. 
Affirmed. 
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Banks  v.  The  State. 

Trespass  After  Wcurmng. 

(Decided  Dec.  21,  1911.    57  South.  63.) 

1.  Contintui/nce ;  Statutory  Right, — ^The  purpose  of  the  act  creat- 
ing the  county  court  of  Clarke  county  (Local  Acts  1907,  p.  369),  is  to 
secure  to  an  accused,  making  a  demand  therefor,  a  Jury  trial,  and 
hence,  when  a  defendant  demands  and  receives  a  jury  trial  in  such 
court  he  is  not  in  position  to  complain  of  a  refusal  of  the  court  to 
continue  the  case  to  the  next    term. 

2.  Same;  Discretion. — ^The  granting  or  refusing  of  continuances 
rests  largely  in  the  discretion  of  the  trial  court,  and  will  not  be  re- 
viewed unless  abuse  is  shown. 

3.  Appeal  and  Error;  Review;  Exceptions;  Objection, — Where  no 
objection  or  exception  is  made  or  reserved  in  the  trial  court  to  the 
manner  in  which  a  written  charge  requested  by  the  defendant  was 
given,  or  to  the  failure  of  the  Judge  to  make  the  customary  endorse- 
ment on  it,  the  court's  action  is  not  available  on  review  on  appeal. 

4.  Trespass;  Notice;  Requisites, — The  warning  required  by  the 
statute  to  support  a  conviction  for  trespass  after  warning  implies  a 
notice  to  the  defendant  not  to  go  on  the  premises;  hence,  testi- 
mony that  within  six  months  of  the  commission  of  the  offense,  the 
prosecutor  told  the  defendant  to  stay  off  the  premises,  and  that  he 
told  accused  several  different  times  to  do  so,  sufficiently  shows  a 
warning. 

Appeal  from  Clarke  County  Court. 

Heard  before  Hon.  Thomas  W.  Davis. 

John  Adam  Banks  was  convicted  of  trespass,  and 
he  appeals.     Affirmed. 

The  evidence  for  the  stated  tended  to  show  that  with- 
in six  months  prior  to  the  time  the  offense  was  com- 
mitted Green  told  the  defendant  to  stay  off  the  land; 
that  he  had  told  the  defendant  several  times  to  stay  off 
the  land,  but  that  defendant  had  f]:one  on  his  land  with 
a  wagon,  and  had  cut  some  bushes  with  an  ax  along  the 
road;  and  that  the  road  was  not  a  public  one,  but  was 
an  old  private  road  along  the  prosecutors  land. 
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Travis  J.  Bedsole,  for  appellant.  The  warrant 
should  have  been  made  returnable  to  the  next  term  of 
the  circuit  court,  and  the  warrant  having  been  quashed 
and  a  new  one  issued,  the  case  should  have  been  con- 
tinued for  trial  at  the  next  term  of  the  court — Section 
15,  Local  Acts  1907,  p.  373.  The  warning  was  not  suf- 
ficient.—lloorfrt/^f  V.  The  Htate,  50  So.  240.  The  court 
erred  in  not  reading  the  charge  to  the  jury,  and  in  fail- 
ing to  endorse  *'(iiven"  on  the  back  thereof. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State.  The 
defendant  received  a  jury  trial,  and  hence,  had  the  ben- 
efit of  all  that  was  intended  to  be  conferred  by  the  pro- 
\isions  of  the  act  creating  the  court. — Local  Acts  1907, 
p.  369.  It  was  not  incuml)ent  on  the  court  to  read  tJie 
clmrge,  and  as  no  exception  was  reserved  to  the  man- 
ner in  which  tlie  charge  was  given,  the  matter  cannot 
be  here  reviewed.— Sec.  6242,  Code  1907.  The  warn- 
ing was  sufficient. — Owens  v.  The  State,  74  Ala.  401. 

PELIIAM,  J. — Tlie  act  creating  the  county  court  of 
Clarke  county  (Local  Acts  of  Alabama  1907,  pp.  360- 
377)  provides  (section  7)  for  a  trial  by  jury  when  the 
person  standing  charged  before  the  court  with  a  mis- 
demeanor inak(^  a  demand  for  a  jury  trial  *^at  the  first 
regular  term  of  said  court  at  which  said  case  is  tria- 
ble." Section  6  of  tlic  act  provides  for  regular  terms 
of  the  court  on  the  third  ]Monday  in  each  month  of  the 
year,  and  that  the  regular  terms  in  each  January  and 
July  shall  be  for  the  trial  of  jury  cases.  Section  8  pro- 
vides that  when  a  jury  trial  is  demanded  by  the  defend- 
ant the  court  must  make  an  order  continuing  the  case 
to  the  next  jury  term. 
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The  bill  of  exceptions  in  this  case  states  that  the  de- 
fendant, before  proceeding  to  trial,  moved  the  court 
to  quash  the  affidavit  and  warrant  upon  which  the  de- 
fendant was  brought  before  the  court,  which  motion 
was  gi-anted.  Another  affidavit  was  made  and  warrant 
issued,  upon  which  the  defendant  was  tried.  The  de- 
fendant, upon  being  arraigned  on  the  charge  thus  pre- 
ferred, demanded  a  trial  by  jury,  and  moved  for  a  con- 
tinuance of  the  cause,  upon  the  gi'ound  that  it  was  a 
new  case.  The  court  overruled  the  motion,  and  the  de- 
fendant duly  excepted.  This  proceeiling  was  had  dur- 
ing the  regular  jury  term  of  the  court  in  July,  and  the 
defendant  was  put  upon  his  trial  and  given  a  trial  by 
jury. 

The  nmnifest  purpose  and  legislative  intent  of  the 
provisions  of  the  statute  referred  to  is  to  secure  to  a 
defendant,  making  a  seasonable  demand  vtherefor,  a 
trial  by  jury;  and  the  provisions  of  section  8  of  the 
act,  requiring  an  order  of  continuance  '^to  the  next  jury 
term  of  said  court"  when  a  demand  has  been  made  for 
a  jury  trial,  could  have  had  no  other  purpose  than  to 
secure  a  continuance  to  such  a  time  as  the  dc^fendant 
could  be  accorded  a  trial  by  jury,  and  has  application, 
as  referable  to  continuances,  to  a  demand  being  made 
at  one  of  the  many  terms  of  the  court  provided  for 
when  no  jury  was  in  attendance  on  the  court,  and  no 
opportunity  for  a  jury  trial  to  be  had  at  that  term.  The 
defendant,  being  charged  at  a  jury  term  with  the  com- 
mission of  an  offense,  and  demanding  a  trial  by  jury, 
receives  all  the  benefit  intended  to  be  conferred  upon 
him  by  statute  when  he  is  accorded  a  jury  trial;  and 
the  provisions  of  the  statute  in  this  behalf  and  the  leg- 
islative intent  is  fully  accomplishcHl  by  giving  him  such 
trial. 
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Whether  or  not  the  defendant  was  entitled  to  a  con- 
tinuance for  the  purpose  of  preparing  a  defense,  hav- 
ing his  witnesses  summoned,  etc.,  was  largely  a  matter 
of  discretion  with  the  trial  court ;  and  the  record  shows 
no  abuse  of  the  discretion. — Murph  v.  State,  153  Ala. 
67,  45  South.  208;  Kelly  v.  State,  160  Ala.  48,  49  South. 
535. 

No  objection  was  made  or  exception  reserved  to  the 
manner  in  which  the  written  charge  requested  by  the 
defendant  was  given  to  the  jury,  or  for  failure  of  the 
judge  to  make  the  customary  indorsement  on  it;  and, 
the  charge  having  been  given,  the  court's  action  in  these 
particulars  urged  by  appellant  in  brief  as  error,  in  the 
absence  of  an  objection  or  exception  reserved  below,  is 
not  available  on  review. — Jenkins  v.  State,  82  Ala.  25, 
2  South.  150. 

The  evidence  was  sufficient  to  support  a  finding  of 
guilty  of  the  offense  charged.  The  previous  warning 
required  by  the  statute  to  support  a  conviction  implies 
a  notice  to  the  defendant  not  to  go  upon  the  premises. 
The  notice  testified  to  by  the  state's  witnesses  consti- 
tuted a  sufficient  warning. — Motes  i\  Bates,  74  Ala. 
374,  378 ;  Oioens  v.  State,  74  Ala.  401. 

No  reversible  error  is  shown  by  the  record,  and  the 
case  will  be  affirmed. 

Affirmed. 
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The  State  v.  Curry. 

Habeas  Corpus. 

(Decided  June  30,  1911.    Rehearing  denied  No.  23,  1911. 
56  South.  736.) 

1.  Extradition;  Requisition;  Exemplification  of  Papers. — The  Fed- 
eral Statutes  as  to  authentication  of  public  acts  and  judicial  proceed- 
ings in  the  several  states  are  not  applicable  to  requisition  papers, 
and  hence,  papers  accompanying  a  requisition  for  extradition  need 
not  be  exemplified  or  authenticated  as  required  by  such  statute. 

2.  Habeas  Corpus;  Discharge;  Conflicting  Evidence. — ^Where  the 
application  Is  for  habeas  corpus  by  one  detalnel  under  extradition 
proceedings,  and  there  being  no  conflict  in  the  evidence  except  on 
the  question  of  whether  or  not  petitioner  is  a  fugitive  from  Justice, 
his  discharge  is  not  warranted,  as  habeas  corpus  is  not  the  proper 
proceeding  in  which  to  try  the  guilt  or  innocence  of  the  defendant. 

Appeal  fram  Jeflferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Application  by  W.  M.  Curry  for  his  discharge  from 
a  warrant  issued  by  the  governor  on  extradiction  ap- 
plication. From  an  order  granting  theprayer  of  the  pe- 
titioner the  state  appeals.     Reversed  and  remanded. 

See  also  report  of  this  case  in  173  Ala. ;  56  So. 

735,  on  the  questions  propounded  by  the  Court  of  Ap- 
peals to  the  Supreme  Court. 

BoBBRT  O.  Brickeijl,,  Attorney  General,  Percy,  Ben- 
NERs  &  Burr,  and  A.  F.  Fite,  for  petitioner.  The  war- 
rant of  the  governor  of  the  state  of  Alabama,  which  was 
introduced  in  evidence  by  the  state,  made  a  prima  facie 
case  showing  that  petitioner  was  properly  in  custody, 
and  should  be  held. — Singleton  v.  State^  42  So.  23; 
Rohmson  v.  Flanders,  29  Ind.  10;  Nichols  v.  Cornelius, 
7  Ind.  611;  Davis'  Case,  122  Mass.  328;  Ex  parte  De- 
Vine,  74  Miss.  715;  ^^  parte  Mnscato.  44  S.  C.  335;  Ecb 
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parte  Stanley ^  25  Texas  App.  372.  It  was  not  neces- 
sary that  any  proof  should  be  furnished  the  governor 
of  the  state  of  Alabama  that  petitioner  was  a  fugitive 
from  justice,  other  than  the  requisition  papers  which 
were  submitted  to  him. — Pettihone  v.  Nichols,  203  U. 
S.  192,  51  L.  Ed.  148;  Ex  parte  Sheldon,  31  Ohio  St. 
319;  In  re  Keller,  33  Fed.  686;  In  re  Cook,  19  Fed. 
833;  Eaton  i\  AVest  Virffinia,  91  Fed.  760;  State  v.  Jus- 
tice, 81  Minn.  237;  Katyuga  i\  Costrove,  66  N.  J.  Law, 
213;  Farrell  v\  Hancley,  112  Am.  St.  Rep.  101,  70  L.  R. 
A.  688 ;  Roberts  i\  lieilly,  116  U.  S.  81 ;  Ex  parte  Swear- 
engin,  13  S.  C.  71;  Ex  parte  Reggel,  114  U.  S.  642;  In 
re  Crennough,  31  Ver.  279;  In  re  ]an  Seiror,  42  Neb. 
772;  In  re  Hooper,  52  Wis.  699;  People  r.  Byrn4>s,  33 
Hun.  (N.  Y.)  98;  Farrell  t\  Hawley,  78  Conn.  150;  19 
C*yc.  91.  Where  the  evidence  as  to  whether  petitioner 
was  in  the  state  of  Oklahoma  at  the  time  of  the  offense 
is  alleged  to  have  been  committed  was  conflicting,  he 
should  be  held,  because  habeas  corpus  is  not  tlie  proper 
proceeding  in  which  to  try  the  issue  of  an  alibi. — Hyatt 
r.  State  of  New  York,  188  U.  S.  710,  47  Law  Eil.  661; 
Mnnsey  v.  Clongh,  196  U.  S.  374,  49  Law  Ed.  518,  25 
Sup.  Ct.  282;  Bruce  v.  Rayner,  124  Fed.  483;  Farrell 
V,  Haicley,  r.  Ilmuley,  70  L.  R.  A.  689.  It  is  not  essen- 
tial that  the  papers  accompanying  the  re<iuisition  to 
the  governor  of  Alabanm  should  te  exemplified  as  re- 
quired by  the  Federal  statutes,  so  as  to  make  them  ad- 
missible in  evidence  in  a  cour*t;  but  only  that  the  pa- 
pers should  be  certified  as  authentic;  and  this  certifi- 
cate was  properly  nuide  by  the  governor  of  the  state  of 
Oklahoma. — Federal  Statutes  Annotated,  Section  5278; 
19  Cyc.  91;  Ex  parte  DeVine,  74  Miss.  718,  22  So.  p.  4; 
Ex  parte  Morgan,  20  Fed.  30t;  Kurt::!  v.  State,  22  Fla, 
36,  1  Am.  St.  Rep.  173;  Ex  parte  I)auso7i,  28  C.  C.  A. 
354;  In   re  }fanchestn\  5  Cal.  237;  Daois'  Case,  122 
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Ma8s.  328;  O'Conner's  Case,  38  Minn.  243;  Goss'  Case, 
66  Minn.  291. 

F.  E.  Blackbuen,  and  Thompson  &  Thompson^,  for 
appellee.  It  was  admissible  for  petitioner  to  show  that 
he  was  not  a  fugitive  from  justice. —  Ex  parte  State  in 
re  Mohr,  73  Ala.  503;  Barriere  v.  The  State,  142  Ala. 
72.  This  question  was  decided  by  the  circuit  judge  who 
had  the  witnesses  before  him  and  is  final. — Jones  v. 
Leonard,  32  Am.  Rep.  116.  The  papers  were  not  veri- 
fied as  required  by  the  Federal  statute.  The  oflfense 
with  which  the  petitioner  was  charged  (embezzlement) 
is  not  a  common  law  oflfense  but  one  purely  of  statu- 
tory origin,  and  in  order  to  hold  the  petitioner  it  must 
be  shown  that  such  an  oflfense  existed  under  the  laws  of 
the  requesting  state.  This  must  be  done  by  the  intro- 
duction of  the  statutes  of  such  state  as  our  courts  do 
not  take  judicial  knowledge  of  the  statute  of  other 
states. — Cotnptmi  v.  The  State,  152  Ala.  68;  Barriere's 
Case,  supra, 

WALKER,  P.  J.— On  a  hearing  of  the  matter  pre- 
sented by  the  appellee's  petition  for  the  writ  of  habeas 
corpus,  the  sheriflf,  to  whom  the  writ  was  addressed, 
oflfered  in  evidence,  in  support  of  his  return:  (1)  A 
demand  or  requisition  for  the  petitioner  made  by  the 
governor  of  Oklahoma  upon  the  governor  of  Alabama, 
W'hich  recited  that  the  petitioner  stands  charged  with 
the  crime  of  embezzlement,  committed  in  the  county  of 
Muskogee,  in  the  state  of  Oklahoma,  and  that  he  had 
fled  from  the  justice  of  the  state  of  Oklahoma  and  taken 
refuge  in  the  state  of  Alabama;  (2)  a  copy  of  an  aflft- 
davit,  made  before  a  justice  of  the  peace  in  and  for  said 
i'ounty  of  Muskogee,  charging  that  petitioner  had  un- 
lawfully, intentionally,  etc.,  embezzled  a  stated  amount 
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of  money  which  had  come  into  his  possession  while  act- 
ing as  manager  and  agent  of  the  Leeds  Woolen  Mills, 
in  said  Muskogee  county,  which  affidavit  was  certified 
as  authentic  by  the  governor  of  Oklahoma;  and  (3)  the 
warrant  of  the  governor  of  Alabama  for  the  arrest  of 
the  petitioner,  reciting  that  petitioner  had  been  charg- 
ed with  crime,  and  had  been  demanded  as  a  fugitive 
from  justice.  The  petitioner  objected,  on  several 
grounds,  to  the  sufficiency  of  the  sherifFs  return  and 
of  the  evidence  offered  in  support  of  it.  On  behalf  of 
the  petitioner,  evidence  was  introduced,  tending  to 
prove  that  he  was  not  in  the  state  of  Oklahoma  at  the 
time  of  the  commission  of  the  offense  charged  against 
him.  Other  proof  was  offered,  tending  to  rebut  or  con- 
tradict the  evidence  in  behalf  of  the  petitioner  to  this 
effect.  At  the  conclusion  of  the  evidence,  the  circuit 
judge  made  an  order  discharging  the  petitioner.  It  is 
to  be  inferred  that  this  action  was  the  result  of  a  con- 
clusion that  in  some  respect  there  w^as  a  deficiency  in 
the  evidence  offered  to  support  the  claim  that  the  peti- 
tioner was  legaly  detained.  Mention  will  be  made  of 
the  objections  which  the  record  indicates  were  princi- 
pally relied  on  by  the  petitioner. 

It  was  suggested  that  the  papers  accompanying  the 
requisition  upon  the  governor  of  Alabama  should  have 
been  exemplified  in  the  mode  prescribed  by  the  federal 
statute  for  the  authentication  of  public  acts  and  judi- 
cial proceedings  in  the  several  states.  The  statute  on 
that  subject  was  not  applicable.  It  was  not  suggested 
that  there  was  a  failure  to  comply  wMth  the  requirement 
of  the  federal  extradition  statute  as  to  the  certificate 
by  the  demanding  governor  of  the  authenticity  of  the 
papers  accompanying  his  requisition  which  evidenced 
the  charge  of  crime.— U.  S.  Rev.  Stat.  §5278  (U.  S. 
Comp.  St.  1901,  p.  3597)  ;  19  Cyc.  91. 
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The  most  that  can  be  said  in  behalf  of  the  petitioner 
as  to  the  evidence  on  the  issue  raised  as  to  the  fact  of 
his  being  a  fugitive  from  justice  is  that  the  evidence  on 
that  subject  is  in  conflict.  "The  court  will  not  dis- 
charge a  defendant  where  there  is  merely  contradictory 
evidence  on  the  subject  of  presence  in  or  absence  from 
the  (demanding)  state,  as  habeas  corpus  is  not  the 
proper  proceeding  to  try  the  question  of  alibi,  or  any 
question  as  to  the  guilt  or  innocence  of  the  accused." 
—Mu7isey  v.  Clough,  196  U.  S.  364,  375,  25  Sup.  Ct. 
282,  285  (49  L.  Ed.  515;  Bruce  v.  Rayner,  124  Fed.  481, 
62  C.  O.  A.  501;  McNichols  v.  Fea^e,  207  U.  8.  100,  28 
Sup.  Ct.  58,  32  L.  Ed.  121. 

The  petitioner  objected  to  the  evidence  offered,  as 
above  stated,  in  support  of  the  sheriff's  return,  upon 
the  grounds,  in  substance,  that,  for  aught  that  was 
shown  thereby,  petitioner  has  not  been  guilty  of  any 
violation  of  any  law  of  the  state  of  Oklahoma;  and  that 
the  evidence  did  not  show  that  petitioner  had  violated 
any  criminal  law  of  the  state  of  Oklahoma.  The  judges 
of  this  court  being  unable  to  reach  a  unanimous  con- 
clusion or  decision  on  the  questions  raised  by  these  ob- 
jections the  following  questions  of  law  were  certified 
to  the  Supreme  Court  for  its  opinion  thereon : 

"Question  1.  On  the  facts  disclosed  by  the  evidence, 
is  it  shown  that  the  sheriff  is  entitled  to  hold  the  peti- 
tioner, in  the  absence  of  proof  of  the  law  of  the  state  of 
Oklahoma  which  petitioner  was  charged  with  having 
violated? 

"Question  2.  Is  the  proof  offered  sufficient  to  show 
that  petitioner  was  legally  held  by  the  sheriff,  in  the 
absence  of  proof  showing  that  embezzlement  constitutes 
a  crime  under  the  law  of  the  state  of  Oklahoma?" 

The  following  is  the  concluding  paragraph  of  the 
opinion  of  the  Supreme  Court  (56  South.  735),  which 
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constituted  its  answer  to  these  questions:  "The  sher- 
iff having  shown  a  warrant  from  the  governor  of  Ala- 
bama, as  well  as  the  recjuisition  papers  from  the  gov- 
ernor of  Oklahoma,  each  reciting  the  jurisdictional 
facts,  and  that  the  petitioner  was  charged  with  a  crime, 
he  made  out  a  prima  facie  case  of  lawful  detention,  and 
which  could  only  be  overcome  by  some  proof  on  the 
part  of  the  petitioner  that  he  was  not  a  fugitive,  or  that 
the  process  was  void. — Barrirre  Case  (142  Ala,  72,  39 
South.  55)  and  Hhujlcton  Case  (144  Ala.  104,  42  South. 
23)  supra;  Compton  w  Htate,  152  Ala.  68  (44  South. 
685).  We  do  not  think  that  the  sheriff  had  to  prove  a 
law  of  Oklahoma  covering  embezzlement;  he  made  out 
a  case  of  lawful  detention  upon  the  proof  offered  by 
him."  It  follows  from  this  conclusion  that  the  peti- 
tioner's objections  above  mentioned  to  the  sufficiency 
of  the  proof  offered  by  the  sheriff  to  show  that  a  crim- 
inal law  of  the  state  of  Oklahoma  had  l)een  violated 
could  not  properly  l>e  sustained. 

It  does  not  appear  to  the  court  that  in  any  other  re- 
spect was  there  any  deficiency  in  the  proof  required  to 
make  out  a  case  of  lawful  detention  under  requisition 
proceedings.  The  conclusion  is  that  the  circuit  judge 
erred  in  discharging  the  petitioner. 

Reversed  and  remanded. 


Digitized  by 


Google 


2.1  OP  ALABAMA.  267 

[Ex  parte  Law.] 

Ex  parte  Law. 

Habeas  Corpus. 

(Decided  June  30.  1911.     56  South.  79.) 

1.  Extradition;  Duty  to  Deliver;  Review. — If  the  Governor  of  Ala- 
bama Is  satisfied  that  the  alleged  criminal  is  a  fugitive  from  Justice 
of  the  demanding  state,  it  is  his  duty  to  honor  a  requisition,  and  is- 
sue a  warrant  authorizing  the  arrest  of  the  fugitive,  upon  the  re- 
quisition of  the  Governor  of  a  sister  state,  accompanied  by  a  copy 
of  an  indictment  charging  the  fugitive  with  an  offense  in  the  de- 
manding state  and  certified  by  the  Governor  of  the  demanding  state 
as  authentic ;  and  on  habeas  corpus  for  a  discharge  of  such  fugitive, 
the  court  need  not  consider  an  affidavit  attached  to  the  requisition, 
the  sufficiency  of  which  is  questioned  because  of  the  absence  of  a 
showing  of  the  office  held  by  the  person  before  whom  the  affidavit 
was  made. 

2.  Habeas  Corpus;  Extradition;  Remedy  of  Fugitive. — Where  a 
person  is  arrested  on  extradition  process  he  Is  entitled  on  habeas 
corpus  to  question  the  lawfulness  of  his  arrest  by  showing  that  he 
was  not  a  fugitive  from  the  Justice  of  the  demanding  state  within 
the  Federal  Constitution  and  laws. 

3.  Same;  Evidence. — On  habeas  corpus  to  be  discharged  from  an 
arrest  made  on  extradition  proceedings  under  a  charge  of  embezzle- 
ment in  a  sister  state,  the  court  hearing  the  petition  may  receive  in 
evidence  the  statutes  of  the  sister  state  defining  embezzlement,  as 
cumulative  evidence  that  embzzlement  is  a  crime  in  addition  to  that 
showed  by  the  requisition  with  duly  authenticated  copy  of  indict- 
ment, charging  embezzlement. 

4.  Same;  Return  of  Fugitive. — Where  an  arrest  is  made  on  requi- 
sition proceedings  in  proper  form,  the  court  must  refuse  to  grant  a 
discharge  of  the  fugitive  on  habeas  corpus,  in  the  absence  of  any  evi- 
dence that  he  was  not  in  fact  a  fugitive  from  Justice  of  the  de- 
manding state. 

5.  Evidence;  Official  Records;  Certified  Copy. — Under  section  3983, 
Code  1907,  a  requisition  of  the  Governor  of  Florida  made  on  the 
Governor  of  Alabama  with  a  copy  of  the  indictment  duly  authen- 
ticated by  the  Governor  of  Florida,  becomes  admissible  in  evidence 
when  certified  to  by  the  Secretary  of  State  of  Alabama  in  his  of- 
ficial capacity  under  the  seal  of  the  state,  since  the  office  of  the 
Secretary  of  State  is  the  proper  place  for  such  papers,  and  the 
Secretary  of  State  is  the  proper  custodian  thereof. 

6.  Same;  Laws  of  Foreign  State.— Under  Section  3988,  Code  1907, 
the  statutes  of  a  sister  state  printed  in  a  book  purporting  on  its  face 
to  have  been  printed  under  the  authority  of  such  sate,  are  admissi- 
ble in  evidence  without  further  proof  as  to  their  authenticity. 

17  CA 
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Appeal  from  Houston  Probate  Court. 

Heard  before  Hon.  Gb()R(je  Lesije. 

Application  by  Thomas  J.  Law  for  his  discharge  from 
custody  on  a  warrant  issucnl  by  the  (lovemor  on  the 
demand  of  the  (lovernor  of  a  sister  state  in  extradition 
procecMlings.  From  a  judgment  denying  the  discharge 
petiti(mer  appeals.     Affirmed. 

Espy  &  Farmer,  for  appellant.  The  decisions  con- 
trolling as  to  the  matter  of  the  jurisdictional  facts  con- 
tainwl  in  tlie  warrant  of  the  (lOvernor  lH*ing  prinm  facie 
correct  and  presenting  a  case  sufficiently  strong  to  jus- 
tify the  trial  court  in  holding  the  petitioner,  seem  to 
have  been  made  without  taking  into  considemtion  sec- 
ticm  7023  and  7027,  Code  If^Ol,— Campbell  i\  The  SVafe, 
52  S(mth.  400;  Sin(/leton\s  nhse,  144  Ala.  105;  Youuf/^s 
rase,  155  Ala.  145.  It  is  always  i)ennissible  for  the 
petitioner  to  show  that  he  was  not  a  fugitive  from  jus- 
tice.— Barnere\H  rase,  142  Ala.  72.  Counsel  insist  that 
the  court  eri'ed  in  admitting  in  evidence  the  statute  of 
Florida  without  further  authentication,  and  also  erred 
in  admitting  copies  of  the  extradition  papers  certified 
to  by  the  Secretary  of  State  of  Alabama  under  the  of- 
ficial seal. 

R.  C.  Brickell,  Attorney  General,  and  Wiijjam  L. 
^Martin.  Assistant  Attorney  Ceiveral,  for  ,the  State. 
The  extradition  pai)ers  were  sufficient  and  the  (tOV- 
ernor's  warrant  state<l  the  jurisdicticmal  facts,  and  there 
was  no  evidence  tending  to  show  that  the  defendant 
was  not  a  fugitive  from  justice,  and  hen((*e,  the  court 
properly  denied  the  petition. — Youuif  r.  The  Htate,  155 
Ala.  145;  Ex  Parte  ^tate  ex  rcJ.  Moore,  73  Ala.  503; 
Barrierie  i\  The  State,  142  Ala.  78. . 
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DB  GRAFFENRIED,  J.— On  the  17th  day  of  June, 
1910,  the  Governor  of  Florida  made  a  requisition  upon 
the  Governor  of  Alabama  for  the  arrest  of  appellant  and 
for  his  extradition  from  the  state  of  Alabama  to  the 
state  of  Florida  upon  the  ground  that  appellant  was 
charged  in  the  state  of  Florida  with  the  crime  of  em- 
bezzlement, and  was  a  fugitive  from  justice,  and  had 
taken  refuge  in  the  state  of  Alabama.  Attached  to  the 
requisition  were  what  purported  to  be  an  affidavit 
made  by  oue  Hickman  before  one  Hatheway,  in  which 
he  states  that  appellant  **is  charged  by  affidavit,  a  cer- 
tified copy  of  which  is  attache<l,  with  the  crime  of  em- 
bezzlement committed  on  or  about  July  28,  1908,  in  the 
county  of  Holmes,  state  of  Florida,  and  is  a  fugitive 
from  justice  anxl  is  in  the  state  of  Alabama,"  and  a 
copy  of  an  indictment  which  i)uiT)orted  to  have  l>een 
found  by  the  grand  jury  of  Holmes  county,  Fla.,  against 
appellant  for  the  embezzlement  of  |40,  on  the  28th  day 
of  July,  1908.  The  requisition  of  the  (lovernor  of  Flor- 
ida contains  a  certificate  that  the  documents  attached  to 
it  were  authemtic.  The  affidavit  of  Hickman,  above 
referre<l  to,  does  not,  in  its  body  or  elsewhere,  describe 
Hatheway,  and  there  is  nothing  in  the  papers  indicat- 
ing what,  if  any,  office  Hatheway  held  under  the  laws 
of  Florida.  The  al)ove  were  all  of  the  documents  at- 
tached to  the  requisition  of  the  Governor  of  Florida 
upon  the  Governor  of  Alabama,  and,  to  be  specific,  there 
was  not  attached  to  it  an^v  paper  imrporting  to  be  an 
affidavit  charging  appellant  with  embezzlement  on  or 
about  the  28th  day  of  July,  1908,  or  at  any  other  time. 

For  the  purposes  of  this  opinion,  we  discard  the  al- 
leged affidavit  of  Hickman  from  our  consideration.  It 
is  not  necessary  for  us  to  consider  it  for  any  purpose, 
nor  do  we  do  so.  We  have,  however,  unquestionably, 
l)efore  us  the  reciuisition  of  the  Governor  of  Florida 
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upon  the  Governor  of  Alabama  for  the  arrest  and  ex- 
tradition of  defendant,  with  a  copy  of  an  indictment 
certified  by  the  Governor  of  Florida  as  authentic,  and 
this  was  all  that  was  necessary  for  the  conjsideration 
of  the  Governor  of  Alabama  in  honoring  the  requisi- 
tion and  issuing  the  warrant  authorizing  the  arrest  of 
appellant.  "It  is  the  settled  law  of  this  state  that  a 
prima  facie  case  is  made  when  the  return  shows:  A 
demand  or  requisition  for  the  prisoner  made  by  the 
executive  of  another  state,  from  which  he  is  alleged 
to  have  fled;  a  copy  of  the  indictment  found,  or  affi- 
davit made  before  a  magistrate  charging  the  alleged 
fugitive  with  the  commission  of  the  crime,  certified  aa 
authentic  by  the  executive  of  the  state  making  the  de- 
mand; and  the  warrant  of  the  Governor  of  Alabama 
authorizing  the  arrest.'' — Youn<f  v.  Utate,  155  Ala,  145, 
46  South.  580. 

When  the  executive  authority  of  a  state  whose  laws 
have  been  violated  makes  a  demand  upon  the  executive 
of  another  state,  producing  at  the  time  of  the  demand 
a  copy  of  the  indictment  or  affidavit  certified  as  au- 
thentic, and  made  before  a  magistrate,  charging  the 
person  demanded  with  a  crime  against  the  demanding 
state,  and  the  executive  upon  whom  the  demand  is 
made  becomes  satisfied,  in  any  manner  that  he  may 
deenx  satisfactory,  that  the  alleged  criminal  has  taken 
refuge  in  the  state  of  which  he  is  the  chief  executive, 
it  becomes  his  duty  to  issue  his  warrant  for  the  arrest 
of  such  alleged  criminal,  and  authorize  his  extradition 
to  the  demanding  state. — McNichols  v.  Pease,  207  U. 
S.  100,  28  Sup.  Ct.  58,  52  L.  Ed.  121. 

The  Governor  upon  whom  such  demand  is  made  is 
without  authority  to  issue  his  warrant  of  arrest,  in 
the  absence  of  a  duly  authenticated  copy  of  the  indict- 
ment or  affidavit  certified  as  authentic,   aB  required 
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under  section  5278  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St.  1909,  p.  .3597),  charg- 
ing  the  alleged  criminal  with  the  violation  of  a  crim- 
inal law  of  the  demanding  state. — McNichoIs  v.  Pease, 
supra. 

The  Governor  upon  whom  such  demand  is  made  is 
not  required  to  demand  proof  of  the  demanding  state 
that  the  alleged  criminal  is  a  fugitive  from  justice,  or 
that  he  is  within  the  borders  of  his  state.  These  mat- 
ters he  may*  determine  for  himself,  either  from  the 
papers  accompanying  the  requisition  or  from  inde- 
pendent  inquiries. — McXichols  v.    Pease,  supra, 

A  person  arrested  in  such  proceeding  is  entitled, 
before  his  extradition,  upon  petition  for  writ  of  ha- 
beas corpus,  to  question  the  laAvfulness  of  his  arrest, 
and  may  show,  if  he  can  by  legal  evidence,  that  he  is 
not,  in  fact,  a  fugitive  from  justice  of  the  demanding 
state,  within  the  meaning  of  the  Constitution  and  laws 
of  the  United  States. — McNichoIs  v.  Pease,  supra. 

On  the  21st  day  of  June,  1910,  the  Governor  of  Ala- 
bama honored  the  requisition,  and  issued  a  warrant 
authorizing  the  arrest  of  appellant  and  his  delivery  to 
H.  E.  Hickman,  the  duly  authorized  agent  of  Florida, 
for  extradition.  Appellant  was  arrested  under  said 
warrant  and  delivered  to  said  Hickman,  but,  before  he 
had  reached  the  state  of  Florida  with  appellant,  the 
appellant  filed  his  petition  for  a  writ  of  habeas  corpus 
with  the  probate  judge  of  Houston  county,  alleging 
that  he  was  illegally  restrained  of  his  liberty,  because 
the  process  under  which  he  w^as  arrested  was  void,  and 
the  appellant  had  not  committed  any  crime  against 
the  laws  of  Florida,  and  was  not  a  fugitive  from  jus- 
tice. 

Upon  the  hearing  of  the  petition,  the  court,  against 
the  objection   of  the  appellant,   received    in   evidence 
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the  said  warrant  of  the  Governor  of  Alabama  and  cer- 
tified copies,  ^ made  by  the  Secretary  of  State  of  Ala- 
bama under  the  seal  of  the  state,  of  the  aboye-descril> 
ed  re<iiiisition  of  the  Governor  of  Florida,  of  the  al- 
leged affidavit  of  Hickman  and  the  indictment  aji^ainst 
appellant,  and  also,  aji:ainst  the  objection  of  appellant, 
certain  alleged  statutes  of  the  state  of  Florida  defining 
the  crime  of  and  providing  for  the  punishment  of  em- 
bezzlement. 

Section  3983  of  the  Cod  provides  that  all  transcripts 
or  papers  or  books,  or  parts  thereof,  required  by  law 
to  be  kept  in  the  office  of  a  public  officer,  when  certi- 
fied by  the  proper  custodian  thereof,  must  Ik?  received 
in  evidence  in  all  (H)urts;  and  section  3988  of  the  (fede 
provides  that  public  or  private  statutes,  when  printed 
in  a  book  purporting  on  the  face  thereof  to  have  been 
printed  by  the  authority  of  any  state  or  territory,  are 
evidence  without  further  proof.  The  requisition  of  the 
Governor  of  Florida,  with  the  copy  of  the*  indictment 
duly  authenticated  attached,  are,  under  our  law,  re- 
quired to  be  kept  in  the  office  of  the  Secretary  of  State, 
and  the  Secretary  of  State  is  the  proper  custodian 
thereof.  The  certified  copies  of  said  requisition  and  its 
attached  indictment,  signe<l  by  the  Secretary  of  State 
and  certified  by  him  in  his  official  capacity,  under  the 
seal  of  the  state,  were  therefore  properly  receivable 
in  evidence  on  the  hearing  of  Hiis  case. 

The  statutes  of  the  state  of  Florida  defining  the 
crime  of  embezzlement  and  providing  punishment 
therefor  were  also  properly  admitted  in  evidence.  They 
were  printed  in  a  l)Ook  which  purported  on  its  face  to 
have  l)een  printed  under  the  authority  of  the  state  of 
Florida,  and,  under  the  above  section  of  the  Code,  were 
admissible  in  evidence  without  other  proof  as  to  their 
authenticity. 


Digitized  by 


Google 


2.]  OF  ALABAMA.  263 

[Ex  parte  Law.] 

In  the  case  of  i<tate  of  Alabama  v.  W,  M,  Currie^ 
Infra,  56  South.  736,  the  petitioner  for  the  writ  of 
habeas  corpus  was  arrested  upon  a  warrant  of  arrest 
issued  bv  the  Governor  of  Alabama  upon  the  requisi- 
tion of  the  Governor  of  Oklahoma,  demanding  the  ar- 
rest and  extradition  of  the  petitioner  for  the  crime  of 
eml)ezzlenient  against  the  laws  of  Oklahoma,  to  which 
requisition  there  was  attached,  not  an  indictment,  but 
an  affidavit  charging  the  petitioner  with  the  crime  of 
embezzlement  in  the  state  of  Oklahoma.  In  that  case 
as  in  this,  the  petitioner  alleged  that  he  had  committed 
no  crime  against  the  laws  of  Oklahoma,  and  was  not  a 
fugitive  from  justice.  The  defendant  was,  on  the  hear- 
ing of  the  petition  by  the  trial  court,  granted  his  dis- 
charge, because  the  only  evidence  introduced  showing 
authority  for  his  arrest  \vas  the  warrant  of  arrest  of 
the  Governor  of  Alabama  and  a  certified  copy,  prop- 
erly certified  under  the  seal  of  the  state  by  the  Secre- 
tary of  State,  of  said  requisition  of  the  (rovernor  of 
Oklahoma  and  said  attached  affidavit. 

On  appeal  by  the  state  from  the  order  of  the  trial 
€0urt  discharging  said  petitioner,  there  was,  among  the 
members  of  this  court,  a  division  of  opinion  as  to 
whether  the  petitioner  was  entitled  to  his  discharge, 
eml)ezzlement  not  being  a  crime  at  conxmon  law,  and 
this  court,  being  unable  to  take  judicial  cognizance  of 
the  statutes  of  Oklahoma,  was  in  doubt  as  to  whether 
any  evidence  had  been  introduced  showing  that  the 
I)etitioner  was,  in  fact,  charged  with  any  crime  against 
the  laws  of  Oklahoma.  The  fact  of  this  division  of 
opinion  was  by  this  court  certified  to  the  Supreme  Court, 
and  the  Supreme  Court,  in  an  opinion  to  this  court, 
lield  that  the  warrant  of  arrest  of  the  Governor  of 
Alabama  and  the  certified  copy  of  the  requisition  of 
the  Governor  of  Oklahoma,  stating  that  petitioner  was 
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charged  with  the  crime  of  embezzlement,  and  that  in- 
formation had  been  received  that  he  was  a  fugitive 
from  justice  and  had  taken  refuge  in  Alabama,  with 
the  attached  copy  of  the  aflBdavit  charging  the  petitioner 
with  the  offense  of  embezzlement  against  the  laws  of 
Oklahoma,  constituted  prima  facie  evidence  that  em- 
bezzlement is  a  crime  against  the  laws  of  Oklahoma, 
and  authorize<l  the  arrest  and  extradition  of  the  peti- 
tioner, in  the  absence  of  any  evidence,  on  behalf  of  the 
petitioner,  that  embezzlement  was  not  a  crime  against 
the  laws  of  Oklahonm,  or  that  he  was  not  a  fugitive 
from  justice  under  a  charge  of  embezzlement  in  the 
state  of  Oklahoma.  In  that  case,  as  in  the  present 
case,  the  petitioner  offered  no  evidence  that  embezzle- 
ment was  not  a  crime  against  the  laws  of  the  demand- 
ing state  and,  pursuant  to  the  opinion  of  the  Supreme 
Court  to  this  court,  the  judgment  of  the  trial  court 
discharging  the  petitioner  was  reversed  and  the  cause 
remanded  for  furtlier  proceedings  in  accordance  with 
that  opinion. — State  of  Alahcnmi  r,  Currie,  Infra,  56 
South.  736. 

In  this  case,  therefore,  when  the  state  introduced  in 
evidence  the  warrant  of  an*est  issued  by  the  Governor 
of  Alalmma,  the  copy  of  the  requisition  of  the  Gover- 
nor of  Florida,  and  its  attached  copy  of  the  indictment 
preferred  by  the  grand  jury  of  Holmes  county,  Fla., 
charging  the  petitioner  with  the  crime  of  embezzle- 
ment and  also  introduced  the  statutes  of  Florida  de- 
fining the  crime  of  embezzlement  and  punishment  there- 
for, it  nuule  out  prima  facie  a  legal  cause  for  the  deten- 
tion of  the  petitioner  and  his  extradition  to  the  state 
of  Florida.  While,  under  our  decisions,  it  was  un- 
necessary for  the  state  to  have  introduced  in  evidence 
the  statutes  of  Florida  defining  embezzlement,  that  evi- 
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dence  was  cumulative  evidence  on  the  subject,  and  was 
properly  receivable  as  such. 

The  requirements  of  the  federal  extradition  statutes, 
as  to  the  certificate  by  the  demanding  Governor  of  the 
requisition,  were  in  this  case  complieil  with,  and,  in  the 
absence  of  any  evidence  of  the  petitioner  that  he  was 
not  in  fact  a  fugitive  from  justice  of  the  state  of  Flor- 
ida, the  court  properly  refused  to  grant  the  petitioner 
his  discharge. — State  of  Alahama  i\  Curric,  supra;  U. 
S.  Rev.  St.  §  5278;  19  Cyc.  91. 

The  judgment  of  the  court  lx»low  is  affirmeil. 

Affirmed. 

Palmer  r.  The  State. 

Application  to  Vacate  Judf/moit  of  (^onvictio)), 
(Decided  June  30th.  1911.     r>0  South.  HO.) 

1.  Judgment;  Correction  Nunc  Pro  Tunc. — While  the  statute  as  to 
the  correction  of  judgments  nunc  pro  tunc  for  clerical  misprisons, 
does  not  cover  criminal  cases,  yet  the  court  has  power  under  the 
common  law  to  make  such  corrections  in  such  cases. 

2.  Same;  Entry  Nunc  Pro  Tunc. — Although  the  clerk  omitted  to 
enter  the  judgment  at  the  term  at  which  it  was  rendered,  where  it 
was  clearly  shown  by  the  bench  notes  of  the  judge,  and  other  en- 
tries and  memorandum  re<iuired  by  law  to  be  made  and  entered, 
that  a  judgment  was  actually  rendered,  and  what  the  judgment 
was,  entry  thereof  could  be  ordered  nunc  pro  tunc  on  a  proper  mo- 
tion in  the  court  of  its  rendition;  and  when  entered,  It  will  have 
the  same  effect  as  though  entered  when  rendered. 

3.  Same;  Motion  to  Vacate. — A  trial  court  should  retain  a  motion 
to  vacate  the  entry  of  judgment  because  not  made  until  after  the 
adjournment  of  the  term  until  the  state  has  had  a  reasonable  time 
to  make  a  motion  for  a  nunc  pro  tunc  entry  of  the  judgment  actually 
rendered. 

4.  Same;  Execution. — Wliere  defendant  voluntarily  abandons  his 
appeal  from  a  conviction,  and  appeals  only  from  the  order  denying 
his  motion  to  vacate  the  entry  of  the  judgment,  and  the  judgment  is 
corrected  nunc  pro  tunc,  such  judgment  can  be  executed  at  once 
unless  the  defendant  shall  appeal  from  the  judgment  ordering  the 
nunc  pro  tunc  entry. 

5.  Appeal  and  Error;  Presumption;  Motion  to  Vacate, — The  mo- 
of  the  defendant  to  vacate  the  entry  of  a  judgment  on  the  ground 
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that  the  clerk  had  no  authority  to  enter  Judgment  against  the  de- 
fendant after  the  expiration  of  the  term  at  which  he  was  tried,  will 
be  construed  most  strongly  against  the  defendant,  and  on  appeal 
from  such  denial,  it  will  be  presumed  that  such  a  Judgment  was  ac- 
tually rendered,  and  that  there  exists  evidence  thereof  from  which 
a  nunc  pro  tunc  entry  can  be  ordered. 

Appe.\l  from  ifarion  Circuit  Court. 

Heard  before  lion.  C.  P.  Almon. 

Hez  Palmer  wa-s  convicted  nnder  an  indictment,  and 
thereafter  enteral  motion  to  vacate  the  judjpnent  entry 
because  made  and  entered  after  the  adjournment  of 
the  term  at  which  h(»  was  tried.  From  a  judgment  de- 
nying this  motion  he  appeals.  Reversed  and  re- 
manded. 

See  also  170  Ala.  102 ;  54  South.  272. 

A.  F.  FiTB,  and  K.  V.  Fitb.  for  appellant.  The  judg- 
ment was  void. — Wimi  i\  McCraney,  46  South.  854. 
Motion  to  vacate  was  the  proper  remedy. — Cofer  i\  The 
State,  52  South.  935.  The  action  of  the  appellant  in 
filing  an  appeal  bond  before  the  entry  of  a  judgment 
did  not  estop  him  from  assailing  the  judgment  entry 
as  void. — Ai/ers  r.  The  State,  71  Ala.  11;  Joiner  r.  The 
State,  78  Ala.  U8;Xk'hols  r.  The  State,  100  Ala.  26; 
Wfifjht  i\  The  State,  103  Ala.  96;  Ailanun  i\  Wright,  30 
South.  574;  Mayers  r.  The  State,  40  South.  658. 

Robert  C.  Beickbll,  Attorney  General,  for  the 
State.  If  the  judgment  itself  was  good  and  was  pro- 
nounced during  the  term  of  the  court  the  fact  that  the 
clerk  failed  to  write  it  up  l>efore  adjournment  could 
have  no  effect  on  its  validity. — Lanier  v.  Russell,  74 
Ala.  364;  23  Cyc.  839;  17  A.  &  E.  Enc.  of  Law,  768;  18 
Enc.  P.  &  P.  446-7. 

DB  GRAFFENRIED,  J.— At  the  August  term,  1910, 
of  the  circuit  court  of  Marion  county,  appellant  was 
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tried  upon  an  indictment  charging  him  with  the  of- 
fense of  adultery ;  upon  plea  of  not  guilty,  was  convicted 
by  the  jury  and  fined  the  sum  of  |100,  and  the  court 
imposed  90  days  hard  labor  as  additional  punishment 
for  said  offense  on  the  appellant.  Having  during  the 
progress  of  his  trial  reserved  certain  questions  of  law 
for  the  consideration  of  the  Supreme  t\>urt,  appellant 
prayed  and  was  granted  an  appeal,  lie  confessed 
judgment  for  the  fine  and  costs  in  the  case  with  cer- 
tain sureties,  and  the  judgment  was  suspended  pending 
the  appeal.  The  court  adjourned  before  the  clerk  had 
enteral  the  judgment  in  the  minutes,  and  about  ten 
days  thereafter  the  clerk,  against  the  objection  of  ai)- 
pellant,  entered  up  a  judgment  in  the  minutes  as  of  the 
day  on  which  the  verdict  was  returned,  and,  as  we  pi'e- 
sume,  the  judgment  actually  rendered.  Thereupon  the 
appellant  made  a  motion  in  the  court  in  which  the  case 
was  tried  to  vacate  and  annul  the  said  judgment,  al- 
leging that  '4;he  said  action  of  the  clerk  of  said  court 
was  illegal  and  without  authority  of  law,  that  he  had 
no  authority  to  make  a  judgment  entry  in  said  cause 
or  to  enter  a  judgment  therein  after  said  final  adjourn- 
ment of  the  term  of  court  at  which  this  defendant  was 
tried,  and  the  action  of  the  said  clerk  in  entering  such 
judgment  upon  said  minutes  is  void  and  the  said  judg- 
ment is  void  and  unenforceable." 

The  facts  in  support  of  the  motion  were  substantially 
as  above  stated,  and  it  was  also  admitted  '^on  the  hear- 
ing of  said  motion  that  on  the  23d  day  of  August,  1910, 
the  defendant,  Hez  Palmer,  before  the  adjournment  of 
the  August  term,  1910,  of  the  circuit  court  of  Marion 
county,  Ala.,  made  and  executed  a  bond  for  his  appear- 
ance pending  an  appeal  from  the  judgment  purporting  to 
have  been  rendered  at  said  August  term,  1910,  of  said 
court,  and  that  a  bill  of  exceptions  w^as  prepared  and 
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tendered,  but  was  not  signed  because  the  defendant  re- 
quested the  judge  not  to  sign  it,  no  transcript  was  made 
up,  and  nothing  filed  in  the  Supreme  Court  in  pursuance 
of  such  appeal,  and  that  said  appeal  has  not  l)een  dis- 
missed. Such  appeal  bond  was  made  and  executed 
prior  to  the  entrj'  upon  the  minutes  by  the  clerk  of  the 
circuit  court  of  the  judgment  hereinabove  set  out." 
The  court  overruled  the  motion,  defendant  reserved  an 
exception  to  such  ruling  of  the  court,  and  appeals. 

While  our  statutes  covering  the  subject  of  amend- 
ments of  ju4iginents  nunc  pro  tunc  do  not  cover  crim- 
inal cases,  to  use  the  language  of  Brickell,  C.  J.,  in  Ex 
Forte  Jo7ic8,  61  Ala.  399,  "all  courts  of  record  have, 
by  the  common  law,  an  inherent  power  to  correct  cleri- 
cal errors  or  omissions  which  may  intervene  in  making 
up  their  records.  ♦  ♦  ♦  After  the  adjournment  of 
the  term,  if  tlie  record  or  entries  or  memoranda  re- 
quired by  law- to  he  made  and  kept  furnish  clear  evi- 
dence, the  misprision  may  be  corrected  by  them.  The 
power  of  the  court  at  common  law  to  make  such  cor- 
lection.  extendcnl  alike  to  civil  and  criminal  cases.  Be- 
tween them  there  was  no  distinction.  »  ♦  ♦  Ad- 
mitting the  ar2:ument  of  the  petitioner,  that  the  omis- 
sion rendered  the  judgment  incomplete,  it  was  the 
inadvertence  of  the  clerk.  The  power  of  the  court  to 
correct  it  is  derived  from  the  common  law,  and  is 
plenary.  The  means  of  correction  resting  in  writing, 
it  was  the  duty  of  the  clerk  to  make  and  preserve." 

We  are  not  able  to  agree  with  appellant  in  his  argu- 
ment that  there  was  under  the  allegations  of  his  mo- 
tion no  judgment  rendered  ])y  the  court  in  this  case. 
The  judgment  should  have  followed  the  verdict  as  its 
natural  and  proper  sequence,  and  the  fact  that  it  was 
not  entered  in  the  minutes  of  the  court  during  the  term 
was,  if  it  was  in  fact  rendered,  a  mere  clerical  mis- 
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prisioD.  Courts  do  not  permit  a  clerical  misprision 
to  defeat  the  ends  of  justice,  and  in  the  present  case 
the  law  furnishes  to  the  state  and  the  defendant  a  com- 
plete and  convenient  remedy  for  the  correction  of  this 
omission,  viz.,  a  proceeding  in  the  court  which  rendered 
the  judgment  to  cure  the  omission  of  the  clerk  for  an 
order  requiring  the  entry  of  a  proper  judgment  nunc 
pro  tunc.  Whenever  the  bench  notes  of  the  judge  of  a 
court  in  which  a  judgment  was  actually  rendered,  but 
not  entered  on  the  minutes  by  the  omission  of  the  clerk 
during  the  term,  taken  in  connection  with  the  other 
entries  and  memoranda  required  to  be  kept,  furnish 
clear  evidence  of  the  rendition  of  a  judgment  and  what 
the  judgment  really  was,  the  court  will,  upon  a  proper 
proceeding  had  for  the  purpose,  order,  nunc  pro  tunc, 
the  entry  of  such  judgment  to  be  made  on  the  minutes, 
and  the  judgment,  when  so  entered,  relates  back  to  the 
moment  it  was  actually  rendered  by  the  court,  and  the 
rights  of  the  parties  to  the  judgment  are  fixed  by  it  as 
of  that  date  to  the  same  extent  as  if  it  had  been  ac- 
tually entered  on  the  minutes  during  the  term  at  which 
it  was  rendered.  In  the  present  case  the  court  can 
upon  a  proper  motion  made  by  the  state  or  defendant 
enter  in  the  minutes  nunc  pro  tunc  the  judgment  actu- 
ally rendered  in  the  case,  provided  the  bench  notes  kept 
by  the  judge  of  the  court  pending  the  trial  and  other  en- 
tries and  memoranda  required  by  law  to  be  made  and 
kept  clearly  show  the  actual  rendition  of  a  judgment, 
and  what  the  judgment  really  was,  and  such  judgment, 
when  entered  on  the  minutes  pursuant  to  such  order, 
will  have  the  same  effect  upon  the  defendant,  upon  his 
sureties  who  confessed  judgment  with  him  for  the  fine 
and  costs  in  the  case,  and  his  sureties  upon  his  appear- 
ance bond,  as  if  the  judgment  had  been  actually  entered 
up  during  the  term  at  which  it  w^as  rendered. 
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The  case  of  Campbell  v.  State,  123  Ala,  72,  26  South 
224,  announces  no  new  principle  of  law  and  in  no  way 
conflicts  with  the  above  conclusions.  In  the  Campbell 
Case  the  defendant  submitted  his  case  on  appeal  when 
the  record  failed  to  show  a  judgment.  This  defect 
could  have  been  remedied  by  an  application  by  the  de- 
fendant, before  the  submission  of  his  case,  to  the  appel- 
late court  for  a  writ  of  certiorari  directed  to  the  clerk 
of  the  trial  court  to  perfect  the  record.  Where  cer- 
tiorari issues  to  perfect  the  record,  the  record  sent  up 
in  response  to  the  certiorari  will  l>e  regarded  as  the 
correct  record. — 6  Mayfield's  Dig.  p.  100;  Anniston  v. 
Sou,  Ry,  Co..  145  Ala.  351,  40  South.  965. 

Upon  the  issuance  of  a  writ  of  certiorari  by  an  ap- 
pellate court  to  the  clerk  of  a  trial  court  to  perfect  the 
record,  if  it  is  discovered  that,  by  the  omission  or  neg- 
lect of  the  clerk  of  the  court,  the  judgment  appealed 
from  had  not,  in  fact,  been  entered  in  the  minutes  of 
the  trial  court  during  the  term  at  which  it  was  ren- 
dered, the  judgment  upon  proper  application  can  be 
nunc  pro  tunc  ordered  spread  upon  the  minutes  by 
such  trial  court  and  thus  properly  certified,  as  the 
judgment  in  the  case,  to  the  appellate  court  in  re- 
sponse to  such  writ  of  certiorari.  "A  judgment  may 
be  amended  at  a  subsequent  term-  nunc  pro  tunc,  and, 
the  amendment  being  properly  certified  to  the  court,  it 
will  relate  back  to  tlie  rendition  of  the  original  judg- 
ment, and  prevent  a  revei*sal." — SnpnourH  Case,  81 
Ala.  250,  1  South.  b5;  3  ifayfield's  Dig.  p.  1144,  §  204. 

The  above  methods  of  procedure,  clearly  announce 
the  course  which  appellant  should  have  pursued,  if  he 
really  desirenl  to  ]>rosecute  his  appeal,  on  the  appeal 
taken  by  him  in  the  present  case.  Upon  a  proper 
showing  to  the  Supreme  (lourt  that  the  Judgment  in 
the  record  was  not,  in  fact,  the  judgment  from  which 
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he  appealed,  appellant  could  have  obtained  his  writ  of 
certiorari  to  perfect  the  record,  and  could  then,  by 
proper  proceedings,  have  obtained  nunc  pro  tunc  the 
true  judgment  of  the  court,  instead  of  the  judgment 
contained  in  the  record  and  placed  there  without  au- 
thority of  law.  The  fact  that  appellant  saw  proper 
to  pursue  another  course  and  requested  the  trial  judge 
not  to  sign  the  bill  of  exceptions  and  on  his  request 
the  bill  of  exceptions  was  not  signed  can  have  no  effect 
The  courts  were  open  to  his  applications  to  remedy 
any  curable  defects  in  his  record,  and  the  law  furnish- 
ed hiiji  with  reasonable  methods  for  securing  that  on 
account  of  which  he  now  complains,  viz.,  a  legal  entry 
of  the  judgment  in  the  minutes  of  the  court,  instead  of 
the  minute  entry  which  he  seeks  to  have  vacateil.  If 
he  elected  to  allow  his  record,  on  his  appeal,  to  remain 
without  a  bill  of  exceptions  or  a  legal  and  proper  judg- 
ment, it  was  not  because  the  law  failed  to  furnish  him 
with  a  remedy. 

We  have  proceeded,  in  this  opinion,  on  the  theory 
that  the  bench  notes  of  the  trial  judge  and  the  other 
entries  and  memoranda  required  by  law  to  be  kept 
in  this  case  show  tliat  there  was,  in  fact,  a  judgment 
rendered  by  the  court  in  the  case,  and  that,  from  said 
bench  notes  and  entries  and  memoranda,  the  clerk, 
without  authority  of  law,  entered  up,  in  vacation,  a 
Judgment  on  the  minutes  which,  as  a  matter  of  fact, 
states  correctly  the  judgment  which  the  court  did  ac- 
tually render,  and  that  from  such  evidence  the  court 
can,  on  motion,  properly  have  the  judgment  spread  on 
the  minutes  nunc  pro  tunc.  This  assumption  arises 
from  the  language  of  the  appellant's  motion  to  vacate 
the  judgment,  and,  taking  the  language  of  the  plead- 
ing most  strongly  against  the  pleader,  we  are,  as  above 
stated,  authorized  to  presume,  and  do  presume,  that 
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legal  evidence  does  exist  from  which  the  court  can  cor- 
rect the  defect  of  which  appellant  complains,  and  have 
entered,  under  authority  of  law  and  after  the  niethodb 
required  by  it,  in  the  minutes  of  the  court  nunc  pro 
tunc  the  judgment  which  should  have  been  entered 
by  the  clerk  during  the  term  at  which  it  was  rendered. 
If  such  evidence  exists,  then  the  trial  court  can  and 
should  upon  a  proper  petition  by  the  state  and  notice 
to  the  appellant  have  entered  nunc  pro  tunc  the  judg- 
ment which  should  have  been  entered  on  its  minutes 
during  the  term  at  which  he  was  convicted.  If,  on 
the  other  hand,  sufficient  legal  evidence  of  the  fact  that 
the  court  did  render  a  judgment  in  the  case  and  what 
that  judgment  was  does  not  exist,  then  the  trial  court 
should  make  an  order  striking  the  entry  made  by  the 
clerk  in  vacation  from  its  minutes,  as  prayed  for  in 
appellant's  motion,  and  upon  his  application  make  an 
order  discharging  him  and  his  sureties  on  his  confes- 
sion of  judgment  and  appearance  bond  from  liability. 
Unquestionably  the  clerk  had  no  authority  to  enter 
the  judgment  in  the  minutes  of  the  court  after  the  ad- 
journment of  the  court  for  the  term  at  which  it  was 
rendered.  After  the  adjournment  of  a  court,  its  power 
and  the  powers  of  its  clerical  officers  over  its  minutes 
are  at  an  end.  If  errors  exist  in  its  records,  those 
errors  can  only  be  corrected  under  the  forms  and  au- 
thority of  law.  Imputing,  as  the  law  does,  absolute 
verity  to  such  records,  and  declaring,  as  it  does,  that 
their  truth  can  not  be  impeached  on  collateral  attack, 
it  is  necessary  that,  after  the  adjournment  of  the  court, 
no  record  shall  be  added  to  or  diminished  unless  done 
under  the  order  of  a  court  having  jurisdiction  to  so 
order. — Wynn  v,  McCraney,  156  Ala.  630,  46  South. 
854. 
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We  are,  therefore,  of  opinion  that  the  court  below 
committed  reversible  error  in  refusing  to  grant  ap- 
pellant's motion  to  annul  or  strike, the  judgment  en- 
tered by  the  clerk  in  the  minutes  of  the  court  in  this 
case.  But,  as  we  are  authorized,  from  the  language 
of  appellant's  motion,  to  presume  that  the  bench  notes, 
entries,  and  memoranda  required  by  law  to  be  kept  in 
this  case  may  be  sufficient  to  authorize  a  proper  judg- 
ment nunc  p^o  tunc  to  be  entered  in  the  case,  we  are 
further  of  the  opinion  that  the  trial  court  should  retain 
such  motion  od  its  docket  until  a  reasonable  time  has 
been  given  the  state  within  which  to  take  the  proper 
steps  to  obtain  an  order  nunc  pro  tunc  requiring  the 
clerk  of  said  court  to  enter  in  the  minutes  of  the  court 
the  judgment  which  was  actually  rendered  in  said  cause, 
if,  in  fact,  a  judgment  was  rendered,  and  the  legal  evi- 
dence of  the  rendition  of  the  judgment,  and  what  the 
judgment  actually  was,  is  brought,  in  the  proper  way, 
before  the  court. 

As  the  record  discloses  that  the  appellant  of  his  own 
volition  has  abandoned  the  appeal  taken  by  him  from 
the  judgment  of  conviction,  the  judgment  of  the  court, 
when  entered  in  the  minutes  under  proper  proceed- 
ings nunc  pro  tunc,  if  such  judgment  is  so  entered,  shall 
be  at  once  executed  unless  the  defendant  appeals  from 
the  judgment  of  the  court,  if  one  is  rendered,  ordering 
the  judgment  to  be  entered  nunc  pro  tunc  on  the  min- 
utes of  the  court. — Ex  parte  Cameron,  81  Ala.  87,  1 
South.  20.  In  the  meantime  the  appellant  will  remain 
in  the  custody  of  his  bondsmen,  or,  if  surrendered  by 
them,  in  legal  custody  until  discharged  by  law. 

Reversed  and  remanded. 


18  CA 
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Gann  r.  Long  &  8011. 

Breach  of  Contract. 

(Decided  Not.  14,  1911.     56  South.  606.) 

1.  Contracts;  Validity:  Statutes — ^The  provisions  of  sections  2361, 
subd.  27  Code  1U07  are  obviously  for  revenue,  and  iK)t  intended  as  in- 
validating contracts;  hence  a  contract  for  the  purchase  of  cotton  is 
not  invalid  because  the  buyer  failed  to  pay  the  license  as  required 

by  said  section. 

2.  Gaming;  Futures;  Crops  to  be  Oroicn. — The  products  of  the 
soil  yet  to  be  grown  are  subject  to  a  valid  sale,  and  a  sale  of  cotton 
to  be  grown  is  not  such  a  deal  in  "futures"  as  is  prohibited  by  sec- 
tion 3349  Code  1907,  if  there  is  no  agreement  that  there  shall  be  no 
actual  delivery  of  the  cotton,  and  that  the  transaction  shall  be  set- 
tled on  a  future  day  by  the  loser  paying  the  winner  the  diflference 
between  the  market  and  contract  price. 

3.  Sale;  Contracts;  Mutuality. — Where  one  person  agrees  to  sell 
another  a  certain  amount  of  cotton  to  be  paid  for  at  a  stipulated 
price,  and  the  buyer  accepts  a  memorandum  signed  only  by  the 
seller,  the  contract  was  not  incomplete,  or  lacking  in  mutuality, 
because  the  memorandum  was  not  signed  by  the  buyer,  since  the 
price  to  be  paid  by  the  buyer  was  the  consideration  supporting  the 
promise. 

Apprvl  from  Winston  Circuit  Court. 

Heard  before  Hon.  James  J.  Ray. 

Action  by  W.  li.  Long  &  Son  against  J.  M.  Gann  on 
a  contract  to  purchase  cotton  for  future  actual  deliv- 
ery. Judgment  for  plaintiffs  and  defendant  appeals. 
Affirmed. 

J.  A.  Curtis,  and  W.  L.  Chexault^  for  appellant 
The  case  at  bar  differs  from  that  of  Sunflower  fjtimber 
Company  r.  Turner  Supply  Company,  158  Ala.  191,  and 
that  case  cannot  be  said  to  be  an  authority  here.  Sub- 
division 26  of  section  2361  requires  a  license  for  one 
dealing  in  cotton,  and  section  7212  provides  a  penalty 
for  doing  business  without  license  and  section  2401 
makes  it  unlawful  for  a  person  to  do  any  act  for  which 
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a  license  is  required  without  paying  a  license  therefor. 
Hence  the  contract  was  voidable  under  the  statute 
and  the  plea  suflSciently  set  up  that  fact. — Grant  v. 
State,  73  Ala.  13;  Koopman  v.  State,  61  Ala.  70;  Shiff 
V.  State.  84  Ala,  454.  It  is  well  settled  that  when  a 
contract  is  entire  and  a  part  of  it  is  void,  then  the  whole 
contract  is  void. — Robertson  v.  Hays,  84  Ala.  290; 
Clarke  on  Contracts,  471.  A  contract  to  do  or  have 
done  something  prohibited  by  statute  is  illegal  and  void 
though  not  so  declared  in  terms  and  though  no  penalty 
is  provided  for  doing  the  prohibited  act. — Rohertson  i\ 
Hays,  supra;  McGee  p.  Lindseij,  6  Ala.  16;  W.  U,  T,  Co. 
t\  Young',  138  Ala,  240;  Moog  v.  Ilannon,  93  Ala.  504. 
See  generally  49  Am.  Rep.  131;  13  Am.  Rep.  737;  11 
Wheat.  258.  All  contracts  based  upon  a  violation  of 
the  public  statute,  or  in  violation  of  criminal  laws  are 
void. — Kirhy  v.  Fertilizer  Co.,  105  Ala.  529;  Wads- 
tcorth  V.  Dunham,  111  Ala.  661;  W.  U.  T.  Co.  v.  Young, 
supra.  Such  a  contract  is  void  even  in  the  hands  of  an 
innocent  purchaser. — Manning  v.  Manning^  8  Ala.  138; 
Oay  i\  Hicks,  14  Ala.  564.  The  contract  in  question  was 
a  future  or  gaming  contract  and  void. — PefTyman  v. 
Wolf,  93  Ala.  290;  Hawley  v.  Bibb,  69  Ala.  52;  Lee  v. 
Boyd,  86  Ala.  282;  W.  V.T.  Co.  r.  Chamhlee,  122  Ala, 
428. 

Bankhead  &  Bankhead,  for  appellee.  All  the  pleas 
were  patently  defective  and  subject  to  the  demurrers 
interposed  to  them. — Sunflotcer  lumber  Co.  v.  Turner 
Supply  Co.,  158  Ala.  191.  The  crops  to  be  grown  are 
subject  to  a  valid  sale. — Hobson  v.  Hirschfelder,  59 
Ala.  506.  The  plaintiff  was  entitled  to  the  affirmative 
charge  on  the  undisputed  evidence  in  the  case. — Mc- 
Fadden  d  Bro.  v.  Henderson,  et  a/.,  128  Ala,  221;  Mc- 
ClesJcy  et  al.  v.  Hou-ell  Cotton  Co.,  147  Ala,  573. 
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WALKEK,  P.  J. — This  is  an  action  for  the  recovery 
of  damages  for  the  alleged  breach  of  a  contract  of  the 
defendant  to  deliver  to  the  plaintiffs  three  bales  of  cot- 
ton, of  500  pounds  each,  on  or  before  the  15th  day  of 
November,  1909,  at  10  cents  per  pound;  the  complaint 
alleging  that  the  defendant  failed  to  deliver  the  cotton 
according  to  the  contract  It  was  decided  in  the  case 
of  Sunflovxr  Lumber  Co.  v.  Turner  t:!iupply  Co,,  158 
Ala.  191,  48  South.  510,  132  Am.  St.  Rep.  20,  that  a  con- 
tract made  by  one  not  having  a  license,  in  a  business  on 
which  a  license  is  imposed  by  statute  as  a  means  of 
raising  revenue,  is  not  invalid,  unless  the  statute  pro- 
hibits the  doing  of  such  business  without  a  license,  or 
vitiates  all  contracts  made  in  such  business  by  unli- 
censed pei*sons  or  corporations.  Following  that  ruling, 
it  must  be  held  that  there  was  no  error  in  sustaining  the 
demurrer  to  the  plea  setting  up  that  the  contract  sued 
on  was  illegal  and  void  because  of  the  failure  of  the 
plaintiffs,  whose  principal  business  w^as  alleged  to  be 
buying  and  selling  cotton,  to  pay  a  license  as  required 
by  law.  It  is  plain  that  the  license  required  by  subdi- 
vision 27  of  section  2361  of  the  Code  to  be  paid  by  "each 
person,  firm,  or  corporation  w'hose  principal  business 
is  buying  cotton"  is  a  revenue  measure,  pure  and  sim- 
ple. It  needs  no  argument  to  acquit  the  Legislature  of 
any  purpose  to  make  the  business  of  buying  cotton  a 
criminal  occupation.  The  statute  does  not  purport  to 
invalidate  an  ordinary  contract  for  the  purchase  of  cot- 
ton by  an  unlicensed  buyer. 

It  is  familiar  law  that  products  of  the  soil  yet  to  be 
grown  or  acquired  may  be  the  subjects  of  a  valid  agree- 
ment to  sell. — Robinson  v,  II irschf elder,  59  Ala,  503. 
The  feature  in  such  a  contract  which  gives  it  the  char- 
acter of  a  prohibited  dealiag  in  '^futures*'  is  the  exist- 
ence of  an  agreement  or  understanding  between  the  par- 
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ties,  at  tlie  time  the  contract  is  entered  into,  that  there 
shall  be  no  actual  purchase  and  delivery  of  the  articles 
named,  but  that  the  transaction  is  to  be  settled  on  the 
basis  of  the  market  price  at  a  date  in  the  future,  the 
losing  party  to  pay  the  other  the  difference  between  the 
market  price  and  the  price  named  in  the  contract. — 
Code,  §  3349;  Wcstcr7i  Uyiion  Tel  Co.  v.  Chatnblee,  122 
Ala.  428,  25  South.  232,  82  Am.  St.  Rep.  89;  Pcmjmay} 
V.  Wolff €,  93  Ala.  290,  9  South.  148;  Hawlei/  v.  Bibb, 
69  Ala.  52.  The  existence  of  this  invalidating  feature 
in  the  contract  sued  on  was  not  alleged  in  either  of  the 
defendant's  pleas  which  sought  to  impeach  it  as  an  ille- 
gal future  contract.  The  demurrers  to  those  pleas  were 
properly  sustained. 

There  is  no  merit  in  the  suggestion  that  the  contract 
sued  on  is  to  be  regarded  as  incomplete,  or  as  lacking 
in  mutuality,  because  it  was  not  signed  by  the  plain- 
tiffs. The  acceptance  by  the  plaintiffs  of  the  defend- 
ant's obligation,  evidenced  by  his  signature  to  the  writ- 
ing, dispensed  with  anything  further  to  be  done  to  ren- 
der it  a  complete  contract.  The  price  to  be  paid  by  the 
plaintiffs  was  the  consideration  moving  from  them  to 
support  the  defendant's  promise. — Whatley  ct  al  v>. 
Reese,  128  Ala.  500,  29  Smith.  606;  Fulemckler  r.  Roio- 
an  et  a/.,  136  Ala.  287,  34  South.  975;  Ross  v.. Parks, 
93  Ala.  153,  8  South.  368,  11  L.  R.  A.  148,  30  Am.  St. 
Rep.  47;  Bishop  on  Contracts,  §§  76,  78. 

The  evidence  without  dispute  showed  a  breach  by  the 
defendant  of  a  valid  written  contract,  and  the  court 
was  not  in  error  in  giving  the  general  charge  requested 
by  the  plaintiffs. 

Affirmed. 
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Tallassee  Falls  Mfgr.  Co.  v.  Parks,  etal. 

Action  on  Injunction  Bond. 

(Decided  Nov.  14,  1911.     56  South.  588.) 

1.  Injunction;  Action  on  Bond;  Pleading. — Where  an  Injunction 
.  was  granted  restraining  the  sale  of  real  estate,  upon  bond  condi- 
tioned on  the  payment  of  damages  and  cost  sustained,  and  the  in- 
junction is  dissolved  a  complaint  on  the  bond  which  alleges  the  dis- 
solution of  the  injunction  and  the  incurring  of  expense  in  employ- 
ing counsel  in  procuring  the  dissolution  of  injunction  and  defending 
(! gainst  the  suit,  assigns  as  breach  of  the  bond  only  the  failure  to 
pay  counsel  fees  and  costs  Incurred  ,and  hence  evidence  of  losses 
incurred  on  account  of  rents  lost  and  on  account  of  a  failure  to  sell 
the  property  by  reason  of  the  injunction,  is  not  admissible. 

2.  Appeal  and  Error;  Harmless  Error;  Evidence. — Error  is  pre- 
sumed from  the  erroneous  admission  of  evidence,  unless  the  record 
shows  the  absence  of  injury ;  hence,  where  the  court  admitted  evi- 
dence of  items  of  damage  not  recoverable  under  the  complaint,  it  was 
error  to  reversal,  though  there  was  sufficient  proper  evidence  to 
justify  the  verdict  rendered,  as  the  court  cannot  tell  whether  the 
jury  in  arriving  at  their  verdict,  did  or  did  not  consider  the  improper 
evldouce. 

APPR.VL  from  Tallaspoosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Action  by  J.  D.  Parks  and  another  against  the  Tal- 
lassee Falls  Manufacturing  Company,  on  an  injunction 
bond.  Judgment  for  plaintiff  and  defendant  appealed. 
Revei*sed  and  remanded. 

J.  M.  CHir/roN,  and  George  Sorrbll,  for  appellant. 
Error  in  admission  of  evidence  is  cause  for  reversal,  un- 
less the  record  affirmatively  rebuts  the  idea  of  injury. 
In  this  case  the  court  admitted  evidence  of  a  number  of 
damages  not  claimed  in  the  complaint  and  its  action 
in  doing  so  was  fatally  erroneous.  The  court  cannot 
know  that  the  jury  did  not  take  these  items  into  con- 
sideration in  arriving  at  their  verdict. — R.  R.  Co,  v. 
Vmiffhn.  93  Ala.  209. 
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James  W.  Strother,  for  appellees.  No  brief  came  to 
the  Reporter. 

DB  GKAFFENRIED,  J.— The  appellant  filed  a  bill 
in  chancery  to  enjoin  appellees  "from  selling,  leasing, 
or  disposing  of,  and  from  attempting  to  sell,  lease,  or 
otherwise  dispose  of,''  certain  lands  described  in  the 
bill.  A  temporary  injunction  was  granted,  and,  as  a 
preliminary  thereto,  appellant  was  required  to  execute 
a  bond  to  appellees  in  the  sum  of  |300,  conditioned  "to 
pay  all  damages  and  costs  which  any  person  may  sus- 
tain by  the  suing  out  of  such  injunction  if  the  same  is 
dissolved.''  The  bill  was  demurred  to  by  the  appellees, 
and  a  motion  to  dissolve  the  injunction  was  also  filed  by 
them  in  the  cause.  The  chancellor  overruled  the  de- 
murrer and  refused  to  dissolve  the  injunction,  but,  up- 
on appeal  to  the  Supreme  Court,  this  bill  w^a.s  held  to 
be  without  equity  and  was  dismissed  for  that  reason, 
and  thereupon  an  order  was  made  dissolving  the  injunc- 
tion. This  suit  was  brought  by  appellees  against  ap- 
pellant for  the  damages  sustained  by  them  by  reason 
of  the  suing  out  of  said  injunction. 

The  complainant  sets  out  the  bond,  and  then  charges 
as  follows:  "And  the  plaintiffs  say  the  condition  of 
said  bond  has  been  broken  by  the  defendants,  in  this: 
that  the  said  injunction  has  been  dissolved,  and  the  de- 
fendants have  failed  to  pay  the  plaintiffs  all  such  costs 
and  damages  as  they  have  sustained  by  the  suing  out 
of  said  injunction,  and  the .  plaintiffls  aver  that  they 
have  been  put  to  great  expense  in  employing  counsel, 
in  attending  court,  etc.,  in  procuring  a  dissolution  of 
said  injunction,  and  defending  against  the  same,  all  of 
which  is  to  the  great  damage  of  the  plaintiffs,  in  the 
said  sum  of  |300." 
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It  is  manifest  that  the  only  breaches  of  the  bond 
a^^slgned  in  the  complaint  are  as  to  counsel  fees  and  the 
costs  incurred  in  attending  court.  To  be  specific,  there 
is  no  assignment  of  a  breach  of  the  bond  in  so  far  as 
any  loss  in  the  depi^eciation  of  the  market  value  of  the 
property  or  the  loss  of  rents  is  concerned.  *^An  aver- 
ment of  a  breach  of  a  l)ond  only  entitles  a  plaintiff  to- 
r(H*()ver  what  he  is  legally  entitled  to  by  reason  of  the 
breach.-' — .1  nsly  t\  Mock,  8  Ala.  44.  "Where  the  plain- 
tiflf  in  an  action  of  covenant  specifies  breaches  in  his 
declaration,  he  cannot  recover  for  other  breaches  not 
particularly  stated.'' — Governor  i\  ^V^e1J,  14  Ala,  172; 
Kirhf/  V.  Forhrs,  141  Ala.  294,  37  South.  411. 

Having  a-ssigned  the  failure  to  pay  counsel  fees  and 
the  expense  of  attending  court  as  the  only  damages  suf> 
fered  by  reason  of  the  breach  of  such  bond,  the  appel- 
lees,  under  their  complaint,  were  only  entitled  to  recov- 
er such  damages.  It  follows,  therefore,  that  the  court 
committed  error  in  permitting  appellees  against  the  ob- 
jection  of  ai)pellaut  to  offer  any  evidence  as  to  any  loss- 
es incurred  by  them  on  account  of  any  rents  lost  by 
them,  or  on  account  of  a  failure  to  sell  the  lands  or  any 
part  of  them,  by  reason  of  said  injunction. 

There  was  sufficient  evidence  in  the  case  for  the  jury 
to  have  found  that  the  appellees  were  entitled  to  the 
amount  ascertained  by  their  verdict  to  be  due  them  for 
their  counsel  fees  and  costs  incurred  by  them  in  obtain- 
ing the  dissolution  of  the  injunction,  but  this  court  does 
not  know  that  in  arriving'at  that  verdict  the  jury  did 
not  consider  the  evidence  which  the  court  had  permit- 
feci  to  go  before  them  tending  to  show  some  loss  on  ac- 
count of  the  depreciation  in  the  value  of  the  real  es- 
tate, loss  of  rents,  etc.  When  error  is  shown,  the  law 
presumes  that  injury  thereby  resulted,  unless  the  entire 
record  shows  affiripatively  that  no  injury  was  done  there- 
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by.  In  this  case  we  cannot  hold  that  the  record  affirm- 
atively shows  that  no  injury  was  done  appellant  by  rea- 
son of  the  introduction  of  the  illegal  evidence  above 
referred  to. — Railroad  Co.  v.  Vaughan,  93  Ala.  209,  9 
South.  468,  30  Am.  St.  Rep.  50;  Marsh  i\  Frickc,  I  C.  of 
App.  649,  56  South.  110. 

For  the  error  pointed  out,  this  cause  is  reversed  and 
remanded. 

Reversed  and  remanded. 


Johnston  Bros.  Co.  r.  Brentley. 

Breach  of  Contract, 

(Decided  Nov.   10,   1911.     50  South.   742.) 

1.  Master  and  Servant;  Wrongful  Discharge;  Evidence;  Custom, 
— Where  the  action  was  for  breach  of  contract  of  employment  as 
milliner  for  the  spring  season,  consisting  of  four  months,  and  it  ap- 
peared that  the  defendant  had  employed  plaintiff  during  previous 
years,  evidence  as  to  the  custom  of  the  parties  in  the  prior  years 
as  to  the  terms  of  employment  was  relevant. 

2.  Same;  Contract  of  Employment. — A  contract  to  render  personal 
services  as  a  milliner  for  the  spring  season  of  four  months  need  not 
be  writting  in  order  to  be  actionable  if  breached. 

3.  Same;  Implied  Contract. — A  contract  of  employment  for  the 
season  as  milliner  need  not  be  expressed  but  may  be  implied  from 
the  established  custom  or  course  of  dealing  between  the  parties. 

4.  Same;  Instructions. — ^Where  the  action  was  for  breach  of  con- 
tract to  employ  plaintiff  as  a  milliner  for  the  season,  a  charge  as- 
serting that  it  was  for  the  jury  to  determine  from  all  the  evidence 
whether  the  plaintiff  had  performed  her  part  of  the  contract,  and 
that  such  fact  could  not  be  determined  arbitrarily  by  the  defendant, 
embodied  a  correct  proposition  of  law,  and  was  properly  given  if 
supported  by  the  facts. 

5.  Same. — In  an  action  for  breach  of  contract  for  employment, 
charges  asserting  that  the  case  was  to  be  decided  upon  the  evidence 
and  not  what  was  contained  in  the  pleadings,  and  that  the  pleas 
were  not  evidence,  and  if  the  contract  of  employment  was  one  of 
employment  by  the  month  or  if  plaintiff  breached  it  the  verdict 
should  be  for  the  defendant,  was  so  worded  as  to  authorize  the  court 
in  refusing  it. 
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6.  Appeal  and  Efror;  Harmless  Error;  Argument  of  Counsel.--The 
failure  upon  request  to  prevent  counsel  from  making  statements  out- 
side the  record  as  to  material  facts  is  reversible  error,  and  It  can- 
not be  said  that  the  argument  objected  to  in  this  case  was  not  ma- 
terially prejudicial  to  the  rights  of  the  defendant,  and  hence  it  was 
not  harmless. 

7.  Same;  Exceptions ;  Sujficiency. — ^Where  it  is  recited  in  the 
bills  of  exceptions  that  plaintiff's  counsel  read  defendant's  pleas  to 
the  jury  and  referred  in  argument  to  their  inconsistency,  as  stated 
and  immediately  following  the  statement  and  argument,  recited  that 
the  defendant  reserved  exceptions  to  the  refusal  of  the  court  to  ex- 
clude said  argument  and  said  statement,  such  exceptions  sufficiently 
raised  for  review  the  action  of  the  court  in  refusing  to  exclude  the 
argument  and  statement  as  to  the  pleas. 

8.  Same;  Reservation  of  Grounds;  Misleading  Instructions. — An 
appellant  cannot  complain  on  appeal  of  the  giving  of  misleading 
charges,  unless  explanatory  charges  are  requested  and  refused. 

9.  Trial;  Argument  of  Counsel;  Without  the  Record. — Where  the 
evidence  did  not  tend  to  show  such  facts,  it  was  improper  for  plain- 
tiff's counsel,  in  his  closing  argumjent,  to  read  the  defendant's  pleas 
to  the  jury,  calling  their  attention  to  the  different  dates  on  which 
they  were  filed,  stating  that  he  could  see  the  president  of  the  de- 
fendant company,  who  was  its  principal  witness,  in  the  office  of  his 
counsel,  telling  what  his  defenses  were  and  the  stenographer  tak- 
ing down  the  statement,  and  at  subsequent  times  stating  a  different 
defense  to  his  counsel. 

10.  Same;  Objections ;  Time. — An  objection  to  a  question,  not  made 
initil  after  the  question  was  answered,  came  too  late  to  put  the  court 
in  error  in  overruling  objection  to  the  question. 

11.  Charge  of  Court;  Misleading. — A  charge  asserting  that  If  the 
jury  was  unable  to  harmonize  the  testimony  of  the  plaintiff  and 
defendant,  and  was  unable  to  say  who  was  telling  the  truth  as  to 
the  contract,  they  should  not  find  for  the  plaintiff,  was  properly  re- 
fused as  misleading;  it  was  also  properly  refused  in  that  it  was  an 
attempt  to  charge  on  the  weight  of  evidence,  and  was  erroneous 
because   plaintiff   would  not   be   precluded   from   recovering   under 

the  circumstances  hypothesized. 

12.  Same;  Argumentative. — A  trial  court  will  not  be  put  In  error 
for  refusing  a  charge  argumentative  in  its  tendencies,  and  based  on 

only  a  part  of  the  testimony,  especially  when  not  a  succinct  state- 
ment  of  legal  principles. 

13.  Same. — Where  the  action  was  for  breach  of  contract  of  employ- 
ment as  a  milliner  charges  requested  by  the  defendant  company  as- 
serting that  if  said  company  was  not  to  pay  plaintiff  for  her  alleged 
services  while  in  New  York,  the  jury  could  not  find  that  defendant 
owed  plaintiff  for  such  services,  and  if  plaintiff  was  employed  by 
the  month  defendant  did  not  breach  the  contract  by  discharging  her 
at  the  end  of  the  month;  also  asserting  that  though  it  was  cus- 
tomary In  the  city  where  defendant's  business  was,  during  the 
spring  when  plaintiff  was  employed,  for  milliners  to  be  employed 
by  the  season,  and  not  by  the  month,  yet  the  burden  was  on  the 
plaintiff  to  satisfy  the  jury  that  she  was  hired  by  the  season,  and 
they  could  not  look  to  the  custom  alone  in  determining  whether  she 
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was  hired  by  the  season  or  month  and  if  the  evidence  on  the  ques- 
tion was  evenly  balanced,  the  jury  should  find  for  the  defendant, 
were  properly  refused  as  argumentative. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thos.  W.  Coleman,  Je. 

Action,  by  Ruby  Bentley  against  the  Johnston  Bros. 
Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed  and  remanded. 

The  facts  suflBciently  appear  in  the  opinion  of  the 
court.  The  following  charges  were  given  for  appellee: 
(1)  "The  court  charges  the  jury  that  it  was  for  the  jury 
to  determine  from  all  the  evidence  whether  the  plaintiff 
performed  the  contract  upon  her  part,  and  that  it  could 
not  be  determined  arbitrarily  by  the  defendant  or 
George  Johnston."  (2)  "The  court  charges  the  jury 
that,  to  enable  the  plaintiff  to  recover,  it  is  not  neces- 
sary for  her  to  show  that  she  had  an  express  contract 
for  the  full  season.  The  contract  may  have  been  im- 
plied from  the  established  custom,  or  from  the  course  of 
dealing  between  the  plaintiff  and  defendant."  The  fol- 
lowing charges  were  requsted  by  and  refused  to  the  de- 
fendant: (2)  '^If  the  jury  are  unable  to  harmonize  the 
testimony  of  the  plaintiff  and  the  defendant,  and  the 
jury  is  unable  to  say  who  is  telling  the  truth  about  the 
said  contract,  then  the  jury  should  not  find  for  the 
plaintiff."  (3)  "If  it  was  within  the  discretion  of 
George  Johnston  to  determine  that  it  was  necessary 
for  the  plaintiff  to  work  overtime  and  he  so  requested 
her  to  work  overtime  and  if  it  was  her  duty  to  work 
overtime  when  necessary  under  her  contract,  and  she 
refused  to  do  so  without  good  excuse,  then  she  breach- 
ed her  contract,  and  your  verdict  should  be  for  the  de- 
fendant, even  though  the  said  George  Johnston  may 
have  been  mistaken,  and  it  was  not  really  necessary  to 
have  worked  overtime  for  the  plaintiff  to  have  properly 
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done  her  work."  (4)  ^*The  court  charges  the  jury  that 
if  the  plaintiff  made  no  charge  against  the  defendant, 
and  the  defendant  was  not  to  pay  her  for  her  alleged 
service  while  in  New  York  City,  then  the  jury  could 
not  find  that  the  defendant  owes  the  plaintiff  anything 
for  such  services,  and  it  would  be  no  part  of  the  con- 
tract of  employment  between  the  plaintiff  and  the  de- 
fendant. If  the  plaintiff  was  employed  by  the  month, 
then  in  discharging  her  at  the  end  of  the  month  of 
April,  1909,  the  defendant  did  not  breach  its  contract 
with  her."  (5)  "The  court  charges  you,  gentlemen  of 
the  jury,  that,  even  though  you  may  be  reasonably  sat- 
isfied from  the  evidence  that  it  was  customary  in  An- 
niston  during  the  millinery  season  of  the  spring  of  1909 
for  milliners  to  be  employed  for  the  season,  and  not  by 
the  month,  the  burden  would  still  lie  upon  the  plaintiff 
to  satisfy  the  jury  that  she  was  hired  by  the  season, 
and  the  jury  could  not  look  to  the  custom  alone  in  de- 
termining whether  she  was  hired  by  the  season  or  by 
the  month,  and,  if  the  evidence  as  to  whether  the  plain- 
tiff' was  hired  by  the  season  or  the  month  is  evenly  bal- 
anced, then  your  verdict  should  be  for  the  defendant." 
(6)  "The  court  charges  the  jury  that  the  case  is  to 
be  decided  upon  the  evidence,  and  not  what  is  contain- 
ed in  the  pleadings  on  file  in  this  case."  (7)  "The  court 
charges  the  jury  that  the  pleas  are  not  evidence  in  the 
case,  and  your  verdict  should  be  based  on  the  evidence 
only,  and  if  the  contract  was  one  of  employment  by  the 
month,  or  if  the  plaintiff  breached  the  contract,  then 
your  verdict  should  be  for  the  defendant." 

Tate  &  Walker,  for  appellant.  Counsel  discuss  the 
pleading  and  insist  that  the  demurrers  should  be  sus- 
tained, but  cite  no  authority  in  support  thereof.  They 
also  discuss  assignments  of  error  relative  to  the  admis- 
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sion  and  exclusion  of  evidence,  but  without  citation  of 
authority.  They  insist  that  charge  5  should  have  been 
given  and  cite  Barlow  v,  Lamhert^  28  Ala.  709;  God- 
dard,  v.  Garner,  109  Ala.  98.  Counsel  also  discuss  oth- 
er charges  refused  but  without  citation  of  authority. 
They  insist  that  the  court  erred  in  declining  to  exclude 
from  the  jury  the  closing  remarks  of  plaintiff's  counsel 
relative  to  the  pleas  and  the  misstatement  of  defense  by 
the  president  of  the  defendant  company,  and  cite  Cross 
V.  The  State,  68  Ala.  476;  Wolf  v.  Minnis,  74  Ala,  386; 
E.  T,  v.  &  G.  R,  R.  Co.  V.  Hayless,  75  Ala.  476;  Lane 
V.  The  State,  85  Ala.  11;  Griffin  v.  The  State,  90  Ala. 
596;  Jackson  i\  Robinson,  93  Ala.  157;  Dains  v.  Alex- 
ander City,  137  Ala,  206;  Tannehill  v.  The  State,  159 
Ala.  51.  Counsel  also  cite  numerous  authorities  from 
other  jurisdictions. 

Knox,  Acker^  Dixon  &  Blagkmon^  for  appellee. 
Counsel  discuss  assignments  of  error  relative  to  the 
pleading  and  evidence,  but  without  citation  of  author- 
ity. They  insist  that  the  second  charge  given  for  the 
plaintiff  was  the  statement  of  a  well  established  princi- 
ple of  law — a  contract  need  not  be  expressed,  but  may 
be  implied  from  custom,  or  from  the  course  of  dealing 
between  the  parties — and  in  support  thereof  cite  Green 
r.  Southern  States  Lumber  Co,,  163  Ala.  576;  Tennessee 
Co.  V.  Williamson,  51  So.  141;  Whaley  v.  Schloss-Shef- 
field,  51  So.  419.  Counsel  insist  that  the  charges  re- 
quested  by  the  defendant  were  either  misleading,  argu- 
mentative, or  fully  covered  by  the  charges  given.  They 
insist  that  the  court  was  not  in  error  in  declining  to 
exclude  from  the  jury  the  remarks  of  counsel  objected 
to  and  cite  2  Enc.  Pd.  &  Pr.  730. 
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PELHAM,  J. — It  was  the  contention  of  appellee,  who 
instituted  the  suit  in  the  court  below,  seeking  to  recover 
wages  of  the  appellant  as  an  employee,  that  she  had 
been  employed  by  appellant  as  a  milliner  for  the  spring 
season  of  1909,  and  the  principal  controversy  involved 
in  this  case  is  based  on  this  contention  and  appellant's 
denial  of  such  employment;  its  contention  being,  on  the 
other  hand,  that  appellee  was  hired  only  by  the  month, 
and  from  month  to  month,  as  her  services  were  needed 
and  might  prove  satisfactory  to  appellant. 

The  "spring  season,"  having  reference  to  the  milli- 
nei*y  trade,  accoixiing  to  the  evidence  introduced  by  ap- 
pellee on  the  trial,  embraced  the  months  of  March, 
April,  May,  and  June,  and  her  services  were  dispensed 
with  by  the  appellant  on  the  1st  day  of  May,  1909, 
whereupon  the  appellee  instituted  suit  to  recover  for  a 
breach  of  the  alleged  contract  of  employment,  and  for 
certain  work  and  labor  done  incident  to  the  employ- 
ment. The  evidence  introduced  on  the  trial  showed 
that  appellant  had  employed  the  appellee  during  years 
previous  to  1909,  the  year  in  controversy,  and  the  cus- 
toms prevailing  with  reference  to  prior  employments 
became  pertinent  matters  of  inquiry,  and  involved  in  the 
issues,  as  bearing  on  the  period  or  extent  of  employment 
during  the  year  in  dispute.  The  contract  of  employ- 
ment was  entered  into  between  appellant,  acting 
through  its  president  and  general  manager,  George 
Johnston,  and  appellee  in  person,  and  upon  the  testi- 
mony of  these  two  witnesses,  whose  evidence  upon  the 
the  trial  was  in  sharp  conflict,  necessarily  depended  the 
finding  of  the  jury;  for  all  the  principal  facts  relied 
upon,  relating  to  the  contract  of  hire,  by  each  of  the 
parties  were  only  known  by  and  testified  to  by  these  two 
witnesses.  There  was  a  verdict  and  judgment  for  ap- 
pellee, from  which  this  appeal  is  prosecuted. 
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Of  the  20  assignments  of  error,  but  one  ha^  any  merit, 
and  that  is  the  assignment  going  to  the  objection  and 
motion  to  exclude,  made  by  appellant's  counsel  to  a 
part  of  the  closing  argument  of  opposing  counsel  on  the 
trial.     It  was  impi'oper  for  appellee's  counsel,  in  his- 
closing  argument  to  the  jury,  to  read  the  pleas  filed  by 
defendant,  setting  up  its  different  defenses,  and  call  at- 
tention to  the  different  dates  of  their  filing,  and  to  state 
in  the  argument,  in  connection  with  reading  the  pleas, 
that  he  (counsel)  could  see  the  president  of  the  defend- 
ant in  the  law  office  of  his  counsel,  telling  what  his  de- 
fense was,  and  the  stenographer  of  counsel  for  defend- 
ant taking  down  the  statement,  and  at  a  subsequent 
time,  as  shown  by  the  allegations  in  a  plea  subsequently 
filed,  defendant's  president  had  stated  a  different  de- 
fense to  his  counsel.     The  bill  of  exceptions  purports  to 
set  out  all  the  testimony  in  the  case,  and  there  is  noth- 
ing in  the  evidence  to  support  this  argument  of  counsel 
that  the  defendant's  president  had  stated  the  different 
defenses  to  defendant's  counsel,  and  that  they  had  been 
taken  down  by  a  stenographer  and  formed  the  basis  of 
the  allegations  set  up  by  the  pleas  first  filed,  and  that  at 
a  subsequent  time  he  had  made  a  different  statement 
of  facts  that  were  incorporated  in  pleas  subsequently 
filed.     And  to  read  the  pleas  coupled  with  such  an  ar- 
gument was  calculated  to  unfairly  prejudice  the  minds 
of  the  jury  against  the  witness  Johnston,  who  was  the 
president  and  general  manager  of  the  appellant,  and  its 
principal  witness,  upon  whose  testimony  appellant  must 
rely  to  sustain  its  contention  in  the  trial  of  tlie  case. 
The  argument  charged     contradictory    statements  in 
reference  to  the  facts  and  implied  bad  faith  upon  the 
part  of  the  defendant's  representative  and  principal  wit- 
ness, which  there  was  no  evidence  to  sustain.     The  de- 
sign and  tendency  of  the  assertion  evidently  was  to  in- 
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duce  the  jury  to  look  unfavorably  upon  and  discredit 
the  testimony  of  this  witness,  and  was  naturally  cal- 
culated to  exert  an  influence  on  the  minds  of  the  jury 
and  materially  impair  the  weight  of  Johnston's  testi- 
mony. The  argument  clearly  implied,  if  it  did  not 
directly  state,  that  this  witness,  who  was  defendant's 
president,  had  made  different  and  contradictory  state- 
ments of  the  facts  which  had  been  made  the  basis  of  the 
pleas  framed  by  counsel,  setting  up  the  different  de- 
fenses and  filed  on  separate  dates,  when  the  evidence 
entirely  fails  to  show  that  the  witness  Johnston  had 
made  any  statement  of  the  facts  upon  which  the  pleas 
were  framed ;  non  constat,  they  may  have  been  prepared 
without  any  knowledge  on  the  part  of  this  witness  of 
their  contents,  or  even  of  the  fact  of  preparing  or  fram- 
ing them  at  all.  Such  a  statement  of  substantive  fact, 
unsupported  by  the  evidence,  exceeded  the  limitation 
of  legitimate  argument,  and,  as  it  had  reference  to  a 
material  inquiry  involved  in  the  trial  of  the  case,  should 
have  been  excluded  by  the  trial  judge  on  appellant's 
motion.  It  was  "an  unauthorized  allusion  to  a  sup- 
posed outside  fact,  of  which  there  was  no  proof,  and 
of  whicli  no  proof  could  lawfully  be  made.  It  could 
have  no  influence,  except  to  prejudice  the  jury  by  with- 
drawing their  minds  and  attention  from  the  testimony 
before  them  to  outside  matters,  of  which  there  was  and 
could  be  no  testimony." — Jackfton  v,  Robinson,  93  Ala. 
157,  9  South.  391. 

Counsel  in  argument  to  the  jury,  as  reported  in  the 
case  of  Taft  i\  Fiskc.  140  Mass.  250,  5  N.  E.  621,  54  Am. 
Kep.  459,  read  an  amended  pleading  filed  subsequently 
to  the  original  plea  relied  upon,  and  called  attention 
to  the  fact  that  the  matters  set  up  by  the  amendment 
were  not  relied  upon  in  the  first  instance,  and  ref«Te<i 
lo  the  amended  pleas  as  a  *^put-up''  defense,  and  the 
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court  held  the  reading  of  pleas  to  the  jury,  coupled 
with  such  argument,  so  grossly  erroneous  as  to  warrant 
a  reversal  of  the  case. 

It  is  well  settled  in  this  state  that  the  trial  court 
should,  upon  request,  restrain  counsel  within  the  limits 
of  legitimate  argument,  and  that  when  the  statement 
is  of  a  fact  pertinent  to  the  issue,  unsupported  by  the 
evidence,  and  having  a  natural  tendency  to  influence 
the  finding  of  the  jury,  a  failure  to  do  so  authorizes  a 
reversal    of   the   case, — Cross   v.    State,   68   Ala.  476 
Wolff e  V.  Minms,  74  Ala.  386;  E.  T.,  V.  &  O.  Ry,  Co, 
V.  Bayliss,  75  Ala.  496;  L.  d  N.  R,  R.  Co.  v.  Orr,  91  Ala 
648,  8  South.  360;  Jackson  v.  Robinson,  93  Ala.  157,  9 
South.  391;  Dollar  v.  State,  99  Ala.  236,  13  South.  575 
Flwence  C.  &  1.  Co.  v.  Field,  104  Ala.  471,  16  South 
S38 ;  Dunmore  v.  State,  115  Ala.  69,  22  South.  541 ;  Tan 
nehill  i\  State,  159  Ala.  51,  48  South.  662. 

It  seems  to  us  that  for  plaintiff's  counsel  to  read  to 
the  jury  the  pleading  prepared  by  opposing  counsel,  set- 
ting up  the. separate  and  different  defenses,  in  a  clos- 
ing argument,  where  there  is  no  opportunity  for  reply 
or  explanation,  and  link  with  it  an  argument  that  is 
unsupported  by  the  evidence,  to  the  effect  that  the  dif- 
ferent statements  contained  in  the  pleas  were  made  by 
the  principal  witness  and  officer  of  the  defendant  at 
different  times  to  counsel  who  prepared  them,  and  call 
attention  to  the  separate  dates  of  filing  in  substantia- 
tion of  the  argument,  is  exceeding  the  limitations  of  le- 
gitimate argument,  and  that  it  had  a  natural  tendency 
to  unfairly  influence  or  prejudice  the  minds  of  the 
jury;  and  the  trial  court  was  in  error  in  refusing,  when 
this  was  called  to  its  attention,  to  correct  counsel,  ex- 
clude the  argument,  and  give  proper  instructions  to  the 
jury.  We  cannot  say  that  the  defendant's  rights  were 
not  materially  prejudiced,  or  that  that  fairness  which 
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should  characterize  the  trial  of  a  case  was  not  destroy- 
ed by  the  improper  remarks  of  counsel;  and  the  unau- 
thorized, naturally  prejudicial  statements  of  counsel  in 
the  closing  argument  that  transcended  the  bounds  of 
legitimate  argument,  must  work  a  reversal  of  the  case. 

The  contention  of  appellee's  counsel  that  the  objec- 
tion made  and  exception  reserved  are  not  sufficiently 
definite  to  be  available,  as  referable  to  the  objectiona- 
ble part  of  the  argument,  is  not  well  taken.  A  fair  and 
reasonable  construction  of  the  language  contained  in 
the  bill  of  exceptions  properly  presents  the  proposition 
as  above  treated  for  review  here.  The  exception  reserv* 
e<l,  as  shown  by  the  record,  is  to  the  court's  refusal  to 
exclude  "said  argument  and  said  statement''  immedi- 
ately following  and  having  necessary  reference  to  the 
argument  and  statement  of  counsel  in  connection  with 
reading  the  pleas. 

The  other  assignments  of  error,  as  we  have  said,  do  not 
disclose  any  reversible  error,  and  it  is  unnecessary  to 
treat  them  in  deetail ;  but,  as  the  case  must  be  reversed 
for  the  error  pointed  out  and  discussed,  as  a  guidance 
to  the  court  upon  another  trial  we  discuss  them  gen- 
erally. 

The  contract  sued  upon  was  not  required  to  be  in 
writing  to  be  actionable,  and  the  proper  construction 
of  averments  in  the  complaint  would  show  .that  it  was 
a  verbal  contract  that  was  declared  upon. 

There  was  no  error  committed  by  the  court  in  the 
various  rulings  on  the  evidence.  Some  of  the  answers 
to  the  questions  objected  to  are  shown  to  have  resulted 
in  no  injury  to  the  appellant;  some  of  the  objections 
are  shown  to  have  been  made  after  the  question  had 
been  answered,  and  came  too  late  to  put  the  court  in 
error;  nor  as  we  have  said,  are  any  of  the  objections  to 
the  rulings  of  the  trial  court  on  the  evidence  well  taken, 
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and,  besides,  they  are  not  of  a  nature  likely  to  occur 
upon  another  trial,  and  a  discussion  of  them  is  unnec- 
essary. 

The  two  written  charges  given  at  the  request  of  the 
appellee  assert  correct  propositions  of  law,  as  applica- 
ble to  the  facts  adduced  upon  the  trial,  and  there  was 
no  error  committed  by  the  court  in  giving  them.  If 
they  were  deemed  misleading,  it  was  incumbent  upon 
the  appellant  to  ask  explanatory  charges. 

Charge  2  requested  by  the  appellant  and  refused  by 
the  court  was  calculated  to  mislead,  and  is  otherwise 
incorrect,  in  that  the  plaintiff  was  not  precluded  from 
a  recovery  upon  the  hypothesis  state. 

Charge  3  requsted  by  the  appellant  and  refused  was 
fully  covered  by  the  charges  set  out  in  the  i^eeord  as 
given  at  the  request  of  the  appellant.  Besides,  it  is 
one  of  those  charges  that  the  court  may  or  may  not,  in 
its  discretion,  give  without  being  put  ^in  error.  It 
singles  out  part  of  the  testimony,  and  bases  an  argu- 
ment on  it,  and  is  not  a  clear  and  succinct  statement  of 
a  legal  principle. 

Charges  4  and  5  requsted  by  the  appellant  were  cor- 
rectly refused  for  the  same  reasons  as  set  out  by  us  for 
sustaining  the  court's  ruling  as  to  charge  No.  3.  The 
correct  legal  principles  that  are  smothered  up  in  the 
arguments  on  the  evidence  set  out  in  these  charges  are 
covered  in  other  charges  given  at  the  request  of  the  ap- 
pellant. 

Charges  6  and  7  requsted  by  the  appellant  and  refus- 
ed by  the  court  are  so  worded  that  the  court  cannot  be 
put  in  error  for  having  refused  them ;  but,  as  we  have 
already  discussed  the  objection  reserved  to  the  argu- 
ment of  counsel,  and  held  it  to  be  error  for  which  the 
case  must  be  reversed,  it  is  unnecessary  for  us  to  refer 
further  to  the  proposition  contained  in  these  charges. 
Reversed  and  remanded. 
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PhlUp  Carey  Mf  gr.  Co.  v.  Southern 
Const.  Co. 

If  reach  of  Contract. 
(Decided  Nov.  16,  1911.     56  South.  746.) 

1.  Pleading;  Demurrer;  RefiUng;  Effect. — Where  a  complaint  was 
amended  by  the  addition  of  another  count,  and  the  demurrer  inter- 
posed to  the  original  complaint  was  reflled  to  the  amended  complaint 
the  demurrer  was  applicable  to  the  complaint  as  a  whole  and  if  either 
count  of  the  complaint  was  good,  the  demurrer  should  be  overruled. 

2.  Contracts:  Breach;  Complaint — The  complaint  In  this  cause 
examined  and  held  not  subject  to  demurrer  for  uncertainty  In  fall- 
ing to  show  w^hen  the  roofing  was  put  on  the  house  by  the  defend- 
ants; when  plaintiff  notified  defendant  of  its  leaky  condition  and 
made  a  demand  for  replacement;  or  for  failure  to  show  that  the 
guaranty  was  in  writing,  or  that  plaintiffs  ever  paid  the  defendants 
for    the  defective  roof. 

3.  Frauds,  Staute  of;  Agreements  not  to  he  Performed  Within  a 
Year. — A  contract  guaranteeing  the  condition  of  a  roof  for  five  years 
was  not  an  agreement,  which  by  Its  terms  was  not  to  be  performed 
within  a  year  from  the  making  thereof,  within  the  statute  of  frauds. 

4.  Appeal  and  Error;  Objections;  Time  of  Taking. — The  objection 
that  there  Is  a  variance  between  the  pleadings  and  the  proof  can- 
nqt  be  raised  for  the  frst  time  on  appeal. 

Appflvl  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  the  Southern  Construction  Company 
against  the  Philip  Carey  Manufacturing  Company  for 
damages  for  breach  of  contract.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

The  first  count  is  as  follows:  "Plaintiff  claims  of 
defendant,  a  body  corporate,  the  sum  of  ^627.32  as  dam- 
ages, for  that  on,  to  wit,  the  7th  day  of  October,  1904, 
plaintiff  who  was  then  and  there  a  contractor  for  the 
building  of  houses,  purchased  from  the  defendant, 
which  was  then  and  there  a  corporation  engaged  in  the 
manufacture  of  roofs  and  roofing,  a  certain  roof  for  use 
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by  plaiiitiflf  as  contractor  on  a  certain  building  in  Yazoo 
City,  Miss.;  that  said  roof  was  guaranteed  by  defend- 
ant for  a  period  of,  to  wit,  five  years;  that  said  roof 
was  put  on  said  building  by  an  agent  or  agents  of  re- 
spondent, but  notwithstanding  such  guaranty,  said  roof 
leaked  so  badly  and  continuously  that  it  was  unsound  or 
unfit  for  service  on  said  building.  Thereupon  plaintiff 
notified  the  defendant  of  the  leaky  and  unsatisfactory 
condition  of  said  roof,  and  demanded  that  said  unsound 
roof  be  removed  by  the  defendant,  and  that  a  new  roof 
be  furnished  and  put  on  said  building  by  defendant; 
but,  notwithstanding  said  demand  by  plaintiff,  the  de- 
fendant failed  or  refused  to  comply  with  said  demand 
Avithin  a  reasonable  time  after  said  demand  was  made, 
and  thereupon  the  owner  of  said  building  condemned 
said  unsound  roof  and  ordered  plaintiff  to  remove  same, 
and  have  a  new  and  sound  roof  put  cm  said  building. 
In  compliance  with  said  demand  of  said  owner,  plain- 
tiff thereupon  had  said  unsound  roof  removed,  purchas- 
ed a  new  roof  from  another  roof  dealer,  and  had  the 
said  new  roof  put  on  the  said  building  at  a  great  cost, 
viz. :  The  total  cost  for  the  removal  of  the  unsound 
roof,  and  the  purchase  of  a  new  roof,  and  putting  on 
of  said  new  roof,  amounted  to  the  sum  name<l  above 
in  said  complaint,  for  which  plaintiff  sues." 

The  second  count,  added  by  way  of  amendment,  is 
as  follows :  "Plaintiff  claims  of  defendant,  a  body  cor^ 
porate,  the  sum  of  |627.32  as  damages,  in  this :  That  on, 
to  wit,  the  1st  day  of  October,  1904,  the  plain- 
tiff, who  was  then  and  there  a  contractor  for  the 
building  of  houses,  purchased,  and  paid  therefor,  from 
the  defendant,  which  was  then  and  there  a  corporation 
engaged  in  the  manufaclure,  sale,  and  putting  on  of 
roofs  and  roofing,  a  certain  roof  to  be  used  by  plaintiff 
as  contractor  for  a  certain   building  in   Yazoo  City, 
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Miss.,  owned  by  one  Harrison  ;  said  roofing  being  boughl 
by  planitiflf  from  defendant  and  put  on  said  building 
by  the  agents  and  workmen  of  the  defendant  in  the 
month  of  October,  1904.  That  said  roof  is  guaranteed 
in  waiting  under  date  of  November  23,  1904,  by  the  de-" 
fendant  for  a  period  of  five  years.  That,  notwithstand- 
ing said  contract  of  guaranty  made  by  defendants,  the 
sjiid  roofing  put  on  said  building  by  defendant  for  the 
plaintiff  was  so  defective  and  leaked  so  badly  that  it 
was  unfit  to  remain  on  said  building,  and  the  owner  of 
said  building  condemned  said  roofing,  and  ordered  same 
removed  from  said  building  at  the  expense  of  plaintiff. 
That  plaintiff  notified  defendant  of  the  leaky  and  un- 
satisfactory condition  of  said  roofing,  and  demanded  of 
defendant  the  removal  of  said  roofing  and  the  putting 
on  of  a  new  roofing.  That  the  defendant  failed  or  re- 
fused to  comply  with  said  demand  of  plaintiff  within 
a  reasonable  time,  and  in  consequence  of  defendant's 
failure,  plaintiff  was  compelled  by  the  owner  of  said 
building  to  remove  said  roofing  at  its  own  expense  and 
put  on  a  new  roofing  bought  from  another  dealer.  And 
plaintiff  says  that  by  reason  of  the  wrongful  failure  of 
defendant  to  make  good  its  guaranty  of  said  roofing, 
plaintiff  was  put  to  heavy  costs  and  expense,  to  wit,  in 
purchasing  said  new  roof  and  putting  same  on  said 
building,  and  in  damage  to  said  building  w^hich  plain- 
tiff was  compelled  to  repair,  amounting  in  the  aggre- 
gate to  the  sum  of  |627.32,  for  which  plaintiff  brings 
this  action.'' 

The  demurrers  were :  That  the  allegations  were  vague, 
uncertain,  and  indefinite,  in  that  they  do  not  show  when 
any  of  said  roofing  was  put  upon  said  house  by  defend- 
ant under  said  alleged  contract  between  it  and  plaintiff, 
nor  upon  what  house  it  was  placed,  nor  when  plaintiff 
notified  defendant  of  its  leaky  condition,  nor  when  it 
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made  demand  on  defendant  to  repair  or  replace  same. 
It  does  not  allege  or  show  that  the  guaranty  wajs  in 
writing  and  binding  on  defendant  It  does  not  show 
that  plaintiflf  ever  paid  defendant  for  said  alleged  de- 
fective roof,  or  any  part  of  the  contract  price  therefor, 
or  ever  offered  to  do  so. 

Charles  A.  Calhoun,  for  appellant.  The  court  err- 
ed in  overruling  defendant's  demurrer  to  the  original 
and  amended  complaint — Newton  v.  Brooks,  134  Ala. 
272 ;  \Vefe1  v.  StUIman,  151  Ala.  249 ;  Manier  v,  Appling, 
112  Ala,  663.  The  plaintiflF  failed  to  establish  a  written 
guarantee  and  a  breach  thereof  as  claimed,  and  this 
burden  was  put  upon  him  by  the  plea  of  the  general 
issue.— Benjamin  on  Sales,  452,  463;  30  A.  &  E.  Enc.  of 
Law,  133.  The  contract  was  void  if  not  in  writing  be- 
cause not  to  be  performed  within  one  year. — Stidb.  10, 
Section  4289,  Code  1907.  There  were  several  fatal  va- 
riances between  the  allegations  of  the  complaint  and 
the  proof. — Presttcood  v.  McGowan,  148  Ala.  475 ;  Hatch 
V.  Vafiiiev,  150  Ala.  440;  McDonald  v.  Walker,  95  Ala. 
175;  Conrad  i\  Gray,  109  Ala.  130. 

Vassab  L.  Allbn^  for  appellee.  No  brief  came  to  the 
Beporter. 

WALKER,  P.  J. — Upon  the  amendment  of  the  com- 
plaint by  adding  another  count,  the  demurrer  which 
had  been  interposed  to  the  original  complaint  was,  as 
tstated  by  the  minute  entry,  "refiled  to  the  complaint  as 
amended."  The  effect  of  this  action  was  to  make  the 
demurrer  applicable  to  the  amended  complaint  as  a 
whole,  not  to  each  count  separately  and  severally ;  and, 
if  either  of  the  counts  was  not  subject  to  the  demurrer 
on  the  grounds  stated,  it  could  not  properly  be  sus- 
tained. 
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Certainly  the  second  count  of  the  complaint  as 
amended  was  not  lacking  in  the  requisite  certainty  and 
definiteness  in  averring  the  contract  between  the  par- 
ties, and  a  breach  by  the  defendant  of  a  duty  imposed 
upon  it  by  that  contract.  It  was  not  subject  to  the  de- 
murrer interposed  on  either  of  the  grounds  stated.  It 
is  not  intended  to  be  intimated  that  the  demurrer  would 
have  been  regarded  as  well  taken  to  the  first  count  if 
it  had  been  directed  against  that  count  separately. 

A  contract  to  guarantee  for  a  term  of  five  years  a 
roof  furnished  for  and  put  on  a  building  is  not  an 
"agreement,  which,  by  its  terms,  is  not  to  be  performed 
within  one  year  from  the  making  thereof,"  within  the 
meaning  of  these  words  as  used  in  the  statute  of  frauds 
(Code,  §  4289),  as  the  contingency  upon  which  the  lia- 
bility is  to  accrue  may  happen  within  one  year. — 
Sprinfffield  Fire  d  Marine  Ins.  Co.  v.  De  Jamett,  111 
Ala,  248,  19  South.  995;  Commercial  Fire  Ins.  Co.  i\ 
Morris  &  Co.,  105  Ala.  498,  18  South.  34;  20  Cyc.  201, 
205.  In  the  case  at  bar  the  breach  of  duty  averred  and 
relied  upon  was  within  much  less  than  a  year  from  the 
date  of  the  making  of  the  contract. 

In  reference  to  the  assignments  of  error  based  upon 
the  claim  that  there  was  a  variance  between  the  allega- 
tions of  the  complaint  and  the  proof,  it  is  enough  to 
say  that  in  the  trial  before  the  court  sitting  without  a 
jury  no  suggestion  of  a  variance  was  made.  When  no- 
such  objection  was  made  in  any  way  in  the  trial  court,. 
it  cannot  be  raised  for  the  first  time  on  appeal. — Odom,. 
as  F,r..  V.  Moo^rr.  147  Ala.  567,  41  South.  162. 

lender  the  familiar  rules  governing  the  review  on  ap- 
peal of  the  action  of  a  trial  court  on  a  motion  for  a  new 
trial,  it  cannot  Ih»  said  that  the  record  presents  a  case- 
warranting  a  reversal  of  the  order  of  the  court  below- 
refusing  a  new  trial. 

Affirmed. 
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LSnead  v.  Bard  I  ft.) 

8nead  r.  BarcUft. 

Aiisumpsit. 

(Deoide<l  June  30,  1911,  Rehearing  denied  Nov.  23,  1911. 
56  Soutli.  592.) 

1.  Bills  and  Notes;  Payment  before  Maturity;  Subsequent  Trans- 
fer; Bona  Fide  Purchaser  for  Value. — Where  a  maker  of  a  note 
negotiable  pays  it  before  maturity,  and  fails  to  take  up  the  note, 
and  the  note  thereafter  before  maturity  passes  to  an  innocent  pur- 
chaser for  value,  the  maker  cannot  rely  on  the  payment  to  defeat 
recovery  at  the  hands  of  the  purchaser. 

2.  Same;  Defense. — An  endorsee  of  a  negotiable  note  before  ma- 
turity may  transfer  the  note  to  an  Innocent  purchaser  for  value 
before  maturity,  who  may  enforce  the  note,  notwithstanding  the  note 
has  been  paid,  provided  such  purchaser  has  no  notice  of  said  pre- 
vious payment. 

3.  Appeal  and  Error;  Questions  Reviewable;  Immaterial  Matter. — 
Where  the  recovery  would  not  be  affected  by  the  exclusion  of  all 
the  testimony  of  a  witness,  the  competency  of  such  witnesses  be- 
comes Immaterial  ,and  will  not  be  considered  on  appeal. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  Thos.  M.  Barclift  against  John  H.  Snead 
on  a  negotiable  instrument.  Judgment  for  plaintiff 
and  defendant  appeals.    Aflfirmed. 

Street,  Isbell  &  Bradford^  for  appellant.  The  fact 
that  the  note  was  not  delivered  at  the  time  of  payment 
is  not  suflficient  to  charge  the  maker  with  notice  of  a 
transfer. — Ba/nk  v,  Sproiill,  105  Ala.  281 ;  Vann  v.  Mar- 
hury,  100  Ala.  438 ;  Hart  v.  Freeman,  42  Ala.  567.  The 
charges  refused  should  have  been  given. — Gillman  v.  N. 
0.  R.  R.  Go,,  72  Ala.  585.  The  rule  is  not  more  favor- 
able to  the  holder  of  negotiable  paper  than  it  is  to  the 
maker  of  non-negotiable  paper. — Section  5161,  Code 
1907;  4  Cyc.  34,  35.  The  instrument  was  non-negotia- 
ble.— Authority  supra. 
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John  A.  Lusk,  for  appellee.  No  brief  came  to  the 
Reporter. 

DB  GRAFFENRIED,  J.— The  appellee,  plaintiflF  in 
the  court  below,  sued  the  appellant,  defendant  in  the 
court  below,  for  the  sum  of  f  100  due  by  a  promissory 
note  made  by  the  appellant  to  Mrs.  A.  J.  Denson  on 
January  7,  1908,  and  due  and  payable  on  December  1, 
1908.  The  appellant  filed  to  the  complaint  pleas  of 
payment  and  set-off,  and  also  a  plea  denying  appellee's 
ownership  of  the  note. 

The  evidence,  without  conflict,  showed: 

That  the  appellant,  for  a  valuable  consideration,  exe- 
cuted to  Mrs.  A.  J.  Denson  on  the  date  above  mention- 
ed the  note  sued  on.  That  she  delivered  it  to  her  son, 
G.  D.  Jackson,  who  had  it,  without  indorsement  to  him, 
on  March  20,  1908,  and  that  on  said  day  the  said  Mrs. 
Denson  executed  the  follo\ving  instrument: 

"State  of  Alabama,  Marshall  County.  Know  all  men 
by  these  presents:  This  is  to  certify  that  J.  H.  Snead 
owes  me  a  note  for  one  hundred  dollars,  the  note  being 
in  possession  of  G.  D.  Jackson,  and  due  on  or  about 
Dec.  15th,  1908,  and  that  I  do  hereby  authorize  the  said 
J.  H.  Snead  to  pay  the  said  note  held  of  mine  by  G.  D. 
Jackson  to  Mrs.  T.  B.  Hays,  and  not  to  the  said  G.  D. 
Jackson,  and  when  the  said  amount  is  j>aid  to  Mrs.  T. 
B.  Hays  to  hold  and  keep  this  paper  which  shall  serve 
him  (J.  H.  Snead)  as  a  receipt  against  the  said  note  if 
ever  presented  for  collection.    This  March  20,  1908. 

her 


"A  J.  X  Denson.  (Seal.) 
mark 


'^H.  O.  Sparks,  J.  P. 
"Dr.  W.  T.  Gillispie." 
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That  Mrs.  Hays  never  received  possession  of  the  note, 
but  that  slie  collected  from  the  maker,  by  virtue  of  the 
above  instrument,  the  amount  due  on  the  note  before  its 
maturity,  and  gave  the  maker  a  receipt  in  full  against 
the  note.  That  on  September  2,  1908,  Mrs.  Denson 
transferred  and  assigned  the  note  by  proper  indorse- 
ment to  said  G.  D.  Jackson  and  that  Jackson,  before  the 
maturity  of  the  note,  for  a  valuable  consideration,  in- 
dorsed the  note  to  the  appellee.  There  was  no  evidence 
tending  to  show  that  appellee  had  any  notice  of  the  pay- 
ment made  by  appellant  to  Mrs.  Hays,  or  that  she  claim- 
ed the  note  or  any  interest  in  it  until  long  after  the 
note  had  been  indorsed  to  him  as  above  stated. 

It  is  a  general  rule  that,  when  the  maker  pays  a  ne- 
gotiable promissory  note  before  its  maturity  and  fails 
to  take  it  up,  he  does  so  at  his  peril.  If,  when  such  pay- 
ment is  made,  the  note  is  in  the  hands  of  an  innocent 
holder  thereof  for  value,  or  if,  after  such  payment,  the 
note  is  indorsed  before  maturity  to  an  innocent  pur- 
chaser for  value,  without  notice  of  such  payment,  such 
payment  is,  as  to  such  owner,  no  payment,  and  such  in- 
nocent holder  for  a  valuable  consideration  is  entitled  to 
enforce  its  payment. — Capital  City  Ins.  Co,  v.  Quinru^ 
73  Ala.  558. 

It  is  not  necessary  for  us  to  consider  the  question  as 
to  whether  or  not  the  witness  Jackson  was  competent  to 
testify  to  the  facts  to  which  he  did  testify  as  a  witness 
in  this  case.  The  fact  that  the  note  was  transferred 
and  assigned  by  Mrs.  A.  J.  Denson  to  the  said  Jackson 
Avas  proven  by  A.  H.  Walden,  one  of  the  witnesses  to 
the  transfer,  and  as  the  evidence  also  showed  that  Jack- 
son was  in  possession  of  the  note  at  the  time  it  was 
transferred  by  him  to  appellee,  and  as  the  transfer 
which  was  made  by  Jackson  to  appellee  w^as,  confessed- 
ly, made  to  appellee  for  a  valuable  consideration,  and 
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as  he  delivered  to  appellee  the  note  at  the  time  of  its 
indorsement  to  appellee,  all  of  the  testimony  of  Jack- 
son can  be  expunged  from  the  record  without  affecting 
the  appellee's  right  of  recovery  upon  the  undisputed  le- 
gal evidence  in  the  case. 

Whether  or  not  Jackson's  title  was  subject  to  infirm- 
ities is  altogether  immaterial.  The  indorsement  by 
Mrs.  Denson  of  the  note  and  the  delivery  of  its  posses- 
sion to  him  before  its  maturity  placed  him  in  a  position 
to  transfer  and  assign  the  note  to  appellee,  and  as  ap- 
pellee bought  the  note  from  Jackson  for  value  before 
its  maturity  without  notice  that  Jackson's  title  was  not 
perfect,  the  appellee  acquired  a  perfect  title  to  the  note 
as  an  innocent  purchaser  for  value  thereof  and  the  previ- 
ous payment  of  the  note  by  appellant  to  Mrs.  Hays  can- 
not, as  above  stated,  avail  him  as  a  defense  to  this  suit. 
—Teat  V.  Chapman  d  Co.,  1  C.  of  App.  491,  56  South, 
267. 

We  do  not  consider  it  necessary  to  discuss  any  of  the 
other  questions  presented  by  the  record.  The  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 


Johnson  v.  Strans  Saddlery  Co. 

Assumpsit. 
(Decided  Nov.  14,  1911.    56  Suth.  755.) 

1.  Judfnnrnt;  Jurisdiction;  City  Courts;  Error  Coram  Vohis. — The 
Law  and  Equity  court  of  Mobile,  and  courts  of  like  powers,  have 
Jurisdiction  to  issue  the  common-law- writ  of  error  coram  vobis  to 
set  aside  judgments. 

2.  Same;  Petition  Coram  Vobis;  Evidence. — A  petition  for  writ 
of  error  coram  vobis  to  set  aside  a  default  Judgment  is  only  a  plead- 
ing in  the  case  and  is  not  proof  of  the  matters  contained  in  it,  al- 
though sworn  to. 

3.  Appeal  and  Error;  Questions  Reviewable;  Presumptions, — On 
an  appeal  from  an  order  denying  a  petition  for  a  writ  of  error  coram 
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vobis  to  set  aside  a  judgment,  where  the  record  shows  only  that  the 
petition  was  presented  and  refused,  and  does  not  show  the  presenta- 
tion of  affidavits  or  other  evidence  to  support  the  petition,  the 
action  of  the  court  in  refusing  the  petition  will  not  be  disturbed 
on  appeal  for  the  reason  that  this  court  cannot  determine  wheth- 
er the  denial  of  the  petition  was  erroneous  or  correct  on  the  merits. 

4.  Same. — Error  must  be  shown  by  the  record  and  cannot  be  pre- 
sumed on  appeal ;  presumptions  are  only  indulged  to  sustain  the  trial 
court,  in  the  absence  of  evidence  to  the  contrary. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Bebnby. 

Assumpsit  by  Strauss  Saddlery  Co.  against  C.  V. 
Johnson  and  others.  There  was  judgment  by  default 
for  the  plaintiff  and  the  defendant,  C.  V.  Johnson,  filed 
a  writ  of  error  coram  vobis  to  set  aside  the  default  judg- 
ment. From  an  order  denying  the  writ  the  petitioner 
appeals.    Affirmed. 

HoGAN  &  Stbel^  for  appellant  The  court  had  juris- 
diction to  grant  the  writ. — Holford  v.  AleoDandei',  12 
Ala.  280;  104  U.  S.  410;  12  Peters  488;  44  Am.  Rep. 
29;  18  L.  R.  A.  838;  23  Cyc.  885.  Where  infancy  is 
shown  the  writ  issues  in  all  cases. — Highbee  i\  Com- 
stock,  1  Denio  652;  Swuin  v.  He7i;t,  2  Howard  Practice. 
Sections  4143,  2476  and  3259  are  not  applicable.  \^Tien 
the  writ  is  granted  the  effect  is  only  to  recal  the  jndg- 
ment—neWitt  v.  Post,  11  Johns  460.  The  affidavit 
filed  in  the  law  and  equity  court  of  Mobile  in  support  of 
said  petition  is  made  a  part  of  the  record  in  this  court 
by  the  recitals  of  the  judgment  in  said  court  refusing 
said  potitio*. — Lee  v.  Davis,  et  al,  16  Ala.  516.  The 
record  shows  that  appellant  was  a  minor  at  the  time  of 
filing  said  petition.  The  petition  and  the  affidavit  sup- 
porting it  are  a  part  of  the  record  in  this  court. — Lee  v. 
Davis  et  a/.,  16  Ala.  516;  Encyclopedia  of  Pleading  and 
Practice,  Vol.  5,  pp.  33-37.  The  appellee  having  joined 
in  the  assignment  of  error  without  objecting  to  the  rec- 
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ord  is  bound  thereby  and  will  not  be  permitted  to  raise 
the  question  that  the  appellant  is  not  an  infant. — Wilm^ 
V.  White,  26  Md.  380,  90  Am.  Dec.  113;  Mobile  Mutual 
Insurance  Co.  v.  Cleveland,  76  Ala.  321.  This  court  will 
not  refuse  to  pass  upon  the  merits  of  this  appeal,  when 
the  same  question  may  be  brought  before  it  again  on  a 
subsequent  appeal  in  the  same  case. — Andrew's  Steph- 
ens on  Pleading,  p.  203.  Oourts  of  common  law  juris- 
diction have  authority  to  issue  writs  of  error  coram 
vobis. — atcicart  v.  Xuchols^  15  Ala.  225;  Moore  v.  Eos- 
ley,  18  Ala.  619. 

McMiLi^\N  &  Gray^n^  for  appellee.  The  court  did 
not  err  in  refusing  to  grant  the  petition  of  the  plaintiff 
in  error  bec^ause  there  is  nothing  in  the  record  showing 
that  any  evidence  was  adduced  in  support  of  the  peti- 
tion or  tending  to  support  said  petition. — Section  2846 
of  the  Code  of  Alabama  of  1907;  Mobile  v,  Murphree,  96 
Ala.  141;  Western  Railuay  of  Ala^  v,  Wallace,  54  So. 
(Ala.)  533;  Dickcrson  &  Wayne  v.  Toulmin,  2  Stewart 
&  Porter,  52.  The  act  of  the  Legislature,  creating  the 
law  and  equity  court  of  Mobile,  expressly  provides 
"That  final  judgments  and  decrees  rendered  in  said 
court  shall,  after  the  expiration  of  thirty  days  from 
their  rendition,  be  taken  and  deemed  as  completely  be- 
yond the  control  of  the  court,  as  if  the  term  of  said 
court  at  which  said  judgments  or  decrees  are  rendered, 
had  ended  at  the  end  of  said  thirty  days,  etc."General 
Acts  of  Alabama  of  1907,  page  572,  section  23.  The 
judgment  rendered  was  beyond  the  control  of  the  court 
as  thirty  days  had  tr.inspired  after  the  rendition,  of 
said  judgment.  The  court  had  no  power  or  warrant  in 
law  for  granting  said  writ.  The  petition  which  sought 
to  recall  or  set  aside  the  judgment  failed  to  set  out  any 
facts  which  would  warrant  said  court  under  section 
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2256  of  the  Code  of  1907  to  grant  the  petition.  Nor  are 
we  aware  of  any  statute  under  which  said  petition  can 
be  supported. — McLendon  v,  Do/rdenn  &  Co,,  53  Ala.  67. 

PELHAM,  J. — Judgment  by  default  was  rendered  in 
the  court  below  against  C.  L.  Johnson  &  Son,  a  part- 
pership,  and  C.  V.  Johnson,  the  appellant,  individually, 
at  the  suit  of  appellee,  on  the  18th  day  of  January, 
1910;  and  more  than  30  days  thereafter,  when,  under 
the  act  creating  the  law  and  equity  court  of  Mobile 
(Acts  1907,  p.  572,  §  23),  the  judgment  must  be  treated 
as  if  rendered  at  a  prior  term  of  the  court,  the  appel- 
lant, on,  to  wit,  July  30,  1910,  filed  and  presented  a 
sworn  statement  to  the  court,  alleging  that  he  was  a 
minor  at  the  time  the  said  judgment  was  rendered 
against  him  and  that  no  guardian  ad  litem  had  been  ap- 
pointed by  the  court  to  appear  and  defend  in  his  inter- 
est on  the  trial  of  the  case,  and  praying  that  a  writ  of 
error  coram -vobis  be  granted,  and  the  judgment  as  to 
him  be  set  aside  or  recalled  and  held  for  naught.  Ap- 
pellant's petition  was  refused,  and  he  appeals,  assign- 
ing as  error  the  order  of  the  court  in  refusing  to  grant 
the  petition. 

The  right  of  courts  in  this  state,  of  like  jurisdiction 
to  the  law  and  equity  court  of  Mobile,  to  issue  the  com- 
mon-law writ  of  coram  vobis  has  long  been  recognized 
(Holford  V.  Alexander,  12  Ala.  280,  46  Am.  Dec.  253; 
Stewart:  i\  Xuchols,  15  Ala.  231,  50  Am.  Dec.  127),  but 
whether  or  not  the  facts  presented  by  the  petition  in 
this  case  make  a  proper  showing  for  an  issuance  of  the 
writ  is  a  nice  question. — Ingersoll  t\  Wilson,  3  Johns. 
(N.  Y.)  437.  That  question,  however,  is  not  before  us 
on  this  appeal,  and  we  are  precluded  from  considering 
it,  as  the  petition  in  this  case  is  not  shown  by  the  rec- 
ord to  have  been  demurred  to,  and  the  bill  of  exceptions 
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fails  to  show  any  proof  offered  to  sustain  its  allega- 
tions. The  petition,  although  sworn  to,  is  no  more  than 
a  pleading  in  the  case,  and  not  proof  of  the  matters  set 
up  in  it,  as  contended  by  appellant. 

The  record  proper  and  the  bill  of  exceptions  show^ 
only  that  the  petition  was  presented  to  the  court  and 
refused,  against  the  objection  of  petitioner,  and  an  ex- 
ception reserved  to  the  action  of  the  court  in  refusing 
the  petition.  No  affidavits  or  other  evidence  was  offer- 
ed in  support  of  the  all^ations  of  the  petition,  and  for 
anything  appearing  to  the  contrary,  the  petition  may 
have  been  refused  on  the  ground  that  the  petitioner  fail- 
ed to  prove  the  allegations  of  his  petition.  There  is 
nothing  to  show  upon  what  the  judgment  of  the  trial 
court  was  predicated,  and  no  way  for  this  court  to  de- 
termine whether  the  conclusion  arrived  at  in  denying 
the  petition  is  correct  or  erroneous  on  the  merits  of  the 
question  intended  to  be  presented.  Error  cannot  be 
presumed,  but  must  be  shown,  and  this  court  cannot  as- 
sume or  infer  the  existence  of  facts  not  shown  by  the 
record  to  put  the  trial  court  in  error ;  presumptions  are 
only  indulged,  in  the  absence  of  evidence  to  the  contra- 
ry, to  sustain,  and  not  to  reverse,  the  primary  court, 
—/So.  Ry.  Co.  V.  McOowan,  149  Ala,  440,  43  South.  378; 
Dickerson  d  Wayne  v,  Toulmm,  2  Stew.  &  P.  52;  Citt/ 
of  Mobile  v.  Murphree,  96  Ala,  141,  11  South.  201. 

No  error  appearing,  the  judgment  of  the  trial  court 
in  refusing  the  petition  is  affirmed. 

Affirmed. 
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Kawls  V.  Matthews. 

Action  ^or  Rent. 
(Decided  Nov.  16,  1911.    56  South.  749.) 

Landlord  and  Tenant;  Rent;  Complaint. — On  demurrer  it  must 
be  held  that  it  did  not  appear  from  the  complaint  that  the  individual 
defendant  was  the  person  or  firm;  who  made  the  contract  with  the 
plaintiff  to  rent  the  premises,  and  hence  the  complaint  was  bad,  it 
alleging  that  the  store  house  and  lot  were  rented  to  the  Enterprise 
Jewelry  Company,  that  the  individual  defendant  did  a  Jewelry  busi- 
ness upon  the  premises  under  the  name  of  the  Enterprise  Jewelry 
Co.,  and  that  he  entered  into  the  possession  of  the  premises  and 
paid  the  rent  for  several  months. 

Appeal  from  Ctoflfee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbarce. 

Action  by  Mrs.  C.  A.  Mathews  against  J.  Rawls. 
Judgment  for  plain tiflF,  and  defendant  appeals.  Revers- 
ed and  remanded. 

The  complaint  is  as  follows:  "Plaintiff  claims  of  the 
defendant  the  sum  of  |175  for  rent  of  one  storehouse 
and  lot  in  the  town  of  Enterprise  for  the  months  of  Feb- 
ruary, March,  April,  May,  June,  July,  and  August, 
1908.  Plaintiff  avers  that  said  storehouse  and  lot  were 
rented  to  the  said  Enterprise  Jewelry  Company  for  the 
term  of  12  months,  beginning  the  1st  day  of  September, 
1907,  and  that  the  said  rent  was  due  and  payable  in  the 
Biun  of  $25  per  month  at  the  end  of  each  month  for  the 
tearm  of  12  months.  Plaintiff  avers  that  the  defendant 
entered  into  the  possession  of  said  premises,  and  has 
paid  all  the  rents  as  herein  claimed,  and  that  the  de- 
fendant did  a  jewelrj'  business  in  said  presimes  under 
the  name  and  style  of  the  Enterprise  Jewelry  Company. 
Plaintiff  claims  interest  from  the  time  each  month's 
roit  was  due  to  day  of  trial."  The  demurrer  was  that 
it  does  not  appear  from  the  complaint  that  the  defend- 
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ant  made  a  contract  with  plaintiff  to  rent,  or  pay  rent 
on  any  storehouse,  and  no  facts  are  alleged  in  the  com- 
plaint to  show  that  defendant  became  otherwise  obligat- 
ed to  pay  plaintiff  any  sum  as  rent  of  a  storehouse. 

H.  L.  Martin,  for  appellant.  Counsel  discuss  assign- 
ments of  error  relative  to  the  action  of  the  court  on  the 
pleading  and  insist  that  the  court  was  in  eri'or  in  over- 
ruling the  demurrer,  but  without  citation  of  authority. 
The  counsel  also  discusses  other  assignments  of  error 
with  citation  of  authority  but  in  view  of  what  is  said  in 
the  opinion,  it  is  not  deemed  necessary  to  hei*e  set  them 
out. 

(\  W.  Simmons,  for  appellee.  Xo  brief  came  to  the 
Reporter. 

WALKEK,  J.  J. — We  are  of  opinion  that  the  com- 
plaint in  this  casi*  is  subject  to  the  demurrer  which  was 
interposeil  to  it.  It  undertakes  to  charge  the  defendant 
with  liability  on  a  contract  for  the  rent  of  a  storehouse. 
Its  averment  that  *'the  storehouse  and  lot  were  rented 
to  the  Enten)ris<*  Jewelry  Company''  would  be  sustain- 
ed by  proof  of  a  contract  to  that  effect  entereil  into  un- 
der that  name  by  some  person,  firm,  or  corporation  oth- 
er than  the  defendant.  The  subse<iuent  averment  that 
the  defendant  "did  a  jeweliy  business  in  said  premises 
under  the  name  and  style  of  the  Enterprise  Jewelry 
Company''  does  not  identify  the  defendant  as  the  maker 
of  the  contract  previously  allegeil,  as  that  averment 
could  be  sustaineil  by  proof  that  the  defendant  so  did 
business  in  the  storehouse  after  it  had  been  rented  by 
another  party  under  tlie  name  mentioned.  The  com- 
plaint does  not  show  that  the  defendant  was  a  party  to 
or  liable  on  the  contract  counted  on. 

Reversed  and  remanded. 
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Talladegra  Fertilizer  &  Mfgr.  Co.  v. 
Farmers'  Union  Wharehouse  Co, 

Assumpsit. 

(Decided  Nov.  14,  1911.    56  South.  595.) 

1.  Agriculture;  Fertilizer;  'Sote;  License. — If  the  seller  of  fertiliz- 
ers had  no  license  to  sell  as  required  by  Acts  1903,  p.  78,  a  note 
given  for  the  price  of  commercial  fertilizer  is  void  in  the  hands  of 
the  payee. 

2.  Same;  Burden  of  Proof. — Tlie  burden  is  on  the  plaintiff  to 
show  that  it  procured  the  license  required  by  Acts  1903,  p.  78  where 
the  plaintiff  sues  on  a  note  given  for  the  price  of  fertilizer,  and  the 
defendant  pleads  invalidity  of  consideration  because  of  want  of  such 
license. 

Appeal  from  Walker  Circuit  Court. 

Heard  l)efore  Hon.  James  J.  Ray. 

Action  by  the  Talladega  Fertilizer  &  Manufacturing 
Company  against  the  Farmers'  Union  Warehouse  Com- 
pany on  a  promissory  note  given  for  the  sale  of  commer- 
cial fertilizer.  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

The  plea  referred  to  in  the  opinion  is  as  follows: 
"That  the  consideration  for  the  note  sued  on  was  com- 
mercial fertilizer  sold  by  plaintiff  to  defendant,  and 
at  the  time  of  said  sale  of  said  fertilizer  the  plaintiff 
had  no  license  authorizing  it  to  sell  fertilizer,  as  re- 
quired by  the  statutes  of  the  state." 

J.  D.  AcuFF  and  R.  A.  Coonbr,  for  appellant.  The 
demurrer  should  have  been  sustained  to  the  plea  setting 
up  want  of  license  should  have  been  sustained. — Sun- 
flower  Lumber  Co.  i\  Turner  Hupply  Co.,  48  South.  510. 
In  passing  the  act  requiring  a  license  the  Legislature 
left  out  the  dastric  features  of  Sec.  378,  Code  1896,  and 


Digitized  by 


Google 


308  COURT  OF  APPEALS  l^^'- 

[Talladega  Fertilizer  &  Mfg.  Co.  v.  Farmers*  Uulon  Warehouse  Co.] 

hence  the  contract  was  not  void.  In  any  event  the  bur- 
den of  proof  was  on  the  defendant  to  show  want  of 
license. 

Powell  &  Powell^  and  Lbith  &  Gunn,  for  appellee. 
No  brief  came  to  the  Reporter. 

DE  GRAFFENRIED,  J.— This  suit  was  brought  by 
the  appellant  against  the  appellee  upon  a  promissory 
note,  which  the  complaint  alleges  was  executed  by  the 
appellee  to  appellant.  The  consideration  of  the  note 
was  commercial  fertilizer  sold  by  appellant  to  appellee, 
and  at  the  time  of  the  sale  the  appellant  had  failed  to 
take  out  a  license,  as  provided  in  section  2  of  an  act 
entitled  ^'An  act  to  regulate  the  registration,  branding, 
selling,  tagging,  and  analysis  of  commercial  fertilizer, 
acid  phosphates,  fertilizing  materials,  and  chemicals  in 
the  state  of  Alabama,"  approved  March  3,  1903  (Laws 
1903,  p.  78) .    Section  1  of  the  act  is  as  follows : 

"Section  1.  Be  it  enacted  by  the  Legislature  of  Ala- 
bama, that  all  manufacturers'  jobbers,  and  manipula- 
tors of  commercial  fertilizers  and  fertilizer  materials 
to  be  used  in  the  manufacture  of  tlie  same,  who  may  de- 
sire to  sell  or  offer  for  sale  in  the  state  of  Alabama, 
such  fertilizers  and  fertilizer  materials  shall  first  file 
with  the  commissioner  of  agriculture  of  the  state  of 
Alabama,  upon  forms  furnished  by  said  commissioner, 
the  name  of  each  brand  of  fertilizer,  acid  phosphate, 
fertilizer  materials,  or  chemicals  which  they  may  desire 
to  sell  in  said  state,  either  by  themselves  or  their  agents, 
together  with  the  name  and  address  of  the  manufac- 
turer or  manipulator,  also  the  guaranteed  analysis 
thereof,  stating  the  sources  from  which  the  phosphoric 
acid,  nitrogen  and  potash  are  derived ;  and,  if  the  same 
fertilizer  is  sold  under  a  different  name  or  names,  said 
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fact  shall  be  so  stated,  and  the  different  brands  which 
are  identical  shall  be  named.  Before  oflFering  any  fer* 
tilizers,  or  acid  phosphates,  or  fertilizer  materials,  in 
the  state  of  Alabama  for  sale  or  exchan«^e,  they  must 
first  procure  the  license  from  the  commissioner  of  agri- 
culture and  industries  authorizing  the  person  making 
the  sale  or  exchange  to  deal  therein/' 

Section  16  of  the  above  act  provides  as  follows :  "Any 
person  selling  or  offering  for  sale,  any  fertilizer  or  fer- 
tilizer materials  without  ha\ing  first  complied  with 
any  of  the  provisions  of  this  act  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be 
fine<l  not  less  than  f250.00  nor  more  than  f  1,000.00/- 

No  broader  opportunity  for  fraud  and  imposition 
could  he  offered  to  the  commercial  world  than  that 
which  would  be  presented  by  an  unrestricted  field  for 
the  sale  of  commercial  fertilizer.  Only  a  trained  chem- 
ist can  determine,  by  analysis,  whether  a  particular 
commercial  fertilizer  possesses  those  qualities  which 
are  necessary  to  give  it  value,  and  the  average  farmer 
is  not  a  chemist.  He  must,  out  of  necessity,  accept  the 
representations  of  the  manufacturer  or  the  seller  as  to 
the  character  and  value  of  the  article.  Some  plants  re- 
quire certain  chemical  elements  to  feed  upon,  while 
other  plants  require  for  their  food  entirely  different 
chemical  elements.  It  is  therefore  of  importance  for 
a  farmer  to  know,  not  only  that  the  commercial  fertil- 
izer sold  him  possesses  the  value  claimed  for  it,  but  also 
what  chemicals  it  contains  and  the  various  proportions 
in  which  they  are  mixed  in  the  fertilizer.  The  subject 
was  of  too  grave  importance  for  the  state  of  Alabama 
to  permit  such  an  article  to  be  sold  to  its  citizens  with- 
out legislative  restrictions  and  safeguards.  While  rev- 
enue to  the  state  was  an  incident  to  the  act,  the  real, 
substantial,  moving  spirit  of  tlie  act,  and  of  all  its  kin- 
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dred  act«,  was  the  protection  of  the  public  againnst 
fraud  or  imposition  in  the  manufacture  and  sale  of 
this  one  of  the  most  important  articles  of  our  commerce. 
The  fact  that  the  fee  for  the  license  required  under  this 
act  is  only  ^1  emphasizes  the  truth  of  the  proposition 
that  the  Legislature,  in  its  enactment,  was  looking,  not 
HO  much  to  the  revenues  of  the  state,  as  to  the  general 
welfare  of  the  p(H)ple  of  the  state.  It  is  the  purpose  of 
the  act  in  question  to  present,  through  the  commission- 
er of  agiiculture,  to  each  purchaser  of  fertilizer  an  op- 
portunity to  have  each  separate  parcel  analyzed,  and 
section  2  of  the  act  above  quoted  was  intended  to  fur- 
nish the  secretary  of  agriculture  the  name  of  each  per- 
son, firm,  or  corporation  selling  or  offering  for  sale  com- 
mercial fertilizer  in  Alabama,  as  a  valuable  aid  in  his 
efforts  to  fully  meet  the  duties  required  of  him  by  the 
act. 

In  the  case  of  Siinfloicer  Lumber  Company  r.  Turner 
Supply  Company,  158  Ala.  191,  48  South.  510,  132  Am. 
St.  Rep.  20,  the  Supreme  Court  of  Alabama  quotes  with 
approval:  "If  the  object  of  the  law  had  been  to  pro- 
hibit certain  kinds  of  business  or  to  regulate  it,  with 
a  view  to  its  effect  on  public  morals,  or  public  secur- 
ity, by  limiting  it  in  its  extent,  or  the  place  where  it  is 
to  be  carried  on,  or  the  person  who  shall  conduct  it,  or 
otherwise,  in  all  such  cases  the  law  operates  upon  the 
Imsiness  as  well  as  the  person.  Revenue  mainly  in  such 
cases  is  not  the  object  It  is  only  incidental,  or  the 
means  by  which  the  law  regulates  or  controls  business." 
See,  further,  Wood.s  d  Co.  v,  Anmfrong,  54  Ala,  150, 
25  Am.  Rep.  671 ;  Mrrriman  &  Co.  r.  Knox,  99  Ala.  94, 
11  South.  741. 

We  are  therefore  of  the  opinion  that  the  plea  of  ap- 
pellee, setting  up  that  the  note  sued  on  was  void  be- 
cause its  consideration  was  certain  commercial  fertil- 


Digitized  by 


Google 


2.1  OP  ALABAMA.  811 

[Leeth  v.  Komman.  Sawyer  &  Co.] 

izer  sold  appellee  by  appellant,  and  that  appellant  had 
not  complied  with  the  above  statute  and  taken  out  the 
license  required  thereby,  was  not  subject  to  appellant's 
demurrer. 

Appellee  having  filed  said  plea,  the  burden  was  cast 
upon  appellant  to  prove  that  it  had  complied  with  the 
law  and  had  taken  out  the  license  required  by  the  stat- 
ute. It  offered  no  proof  on  the  subject,  and  the  appel- 
lee was  entitled  to  the  general  charge,  which  the  court 
j;ave  in  its  behalf,  at  its  written  request,  to  the  jury. — 
Edisto  Phosphate  Co.  r.  Stanford,  112  Ala.  493,  20 
South.  613. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Leeth  v.  Kornman,  Sawyer  &  Co, 

Trial  Right  6f  Property, 

(Decided  Not.  30,  1911.  Rehearing  denied  Dec.  14,  1911. 
56  Soath.  757.) 

1.  BUI  of  Exception;  Preparation;  Statutes. — Section  3019  Code 
1907  is  mandatory*  and  in  order  to  impart  force  to  a  bill  of  excep- 
tion and  to  entitle  it  to  consideration  on  appeal,  a  strict  compliance 
with  the  statute  is  required. 

2.  Same;  Presentation;  Time;  Contradiction  by  Parol. — Parol  evl- 
-dence  is  admissible  to  show  that  a  bill  of  exceptions  was  not  pre- 
sented to  the  Judge  trj-ing  the  case  within  90  days  after  judgment, 
■as  required  by  section  3019  Code  1907,  although  the  Judge  endorsed 
thereon  a  date  within  90  days  from  the  Judgment,  so  as  to  show  that 
the  bill  was  not  entitled  to  consideration  on  the  api)eal. 

Appeal  from  Culman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Trial  of  the  right  of  property  between  G.  S.  Leeth 
and  Komman,  Sawyer  &  Co.  Judgment  for  plaintiffs 
and  claimant  appeals.     Submitted  on  motion  to  dismiss 
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the  appeal  and  to  strike  the  bill  of  exceptions.  Motion 
to  dismiss  denied,  bill  of  exceptions  stricken  and  judg- 
ment affirmed. 

F.  E.  St.  John^  for  appellant.  The  motion  to  strike 
the  bill  of  exceptions  should  be  denied,  as  it  has  been 
many  times  decided  that  extrinsic  evidence  is  not  per- 
missible to  show  compliance  with  the  statute,  or  failure 
to  comply  therewith  as  respects  signing  a  bill  of  excep- 
tion.— Morris  v,  Brannon,  103  Ala.  602;  Chapman  v. 
Holder,  54  Ala.  61;  Maddax  v.  Brmdes,  42  Ala,  436; 
India  Rubber  Co,  r.  Mitchell,  34  Ala.  314;  Steam  i?. 
Lehnwn,  2  South.  708.  Parol  evidence  cannot  vary  the 
record. — Edinburg  L.  M.  Co.  v.  Canterbury,  53  South. 
823.  The  motion  to  dismiss  the  appeal  comes  too  late. 
—Martin  v.  Miller,  132  Ala.  629;  Street  v.  Street,  lia 
Ala,  333;  Rule  41.  Counsel  discuss  the  merits  of  the 
appeal  but  it  is  not  deemed  necessary  to  here  set  it  out. 

J.  B.  Brown,  for  appellee.  Parol  evidence  is  admis- 
sible  to  show  that  the  bill  of  exception  was  not  present- 
ed and  signed  as  required  by  the  statutes  (Section  3019, 
Code  1907),  and  hence  did  not  become  a  part  of  the  rec- 
ord.— Edinhnrg  L.  M.  Co.  t\  Canterbury,  169  Ala.  444; 
King  r.  /////,  163  Ala.  423 ;  Srmth  v.  The  State,  166  Ala. 
26;  Rainey  v.  Ridgeuny,  151  Ala.  532;  Wiley  v.  The 
State,  117  Ala.  158;  L.  rf  N.  R.  R.  Co.  v.  Maione,  11© 
Ala.  600.  To  make  it  a  part  of  the  record  on  appeal,  the- 
bill  of  exceptions  must  be  presented  within  90  days  af- 
ter jmlgment,  and  must  be  signed  by  the  presiding  judge 
within  90  days  thereafter.  After  the  expiration , of  that 
time  it  is  not  within  the  competency  of  the  parties  by 
agreement,  nor  within  the  power  of  the  judge  by  en- 
dorsing on  the  bill  any  other  than  the  true  date  of  pre- 
sentation to  abrogate  or  change  the  terms  of  the  statute. 
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— Montgomery  Traction  Co.  t\  Bozcmmi,  152  Ala.  146; 
Lairrence  v.  Bell  132  Ala.  308;  Cooley  v.  l\  S.  Co.,  132 
Ala.  590;  Tisdale  v.  A.  G.  L.  Co.,  131  Ala.  456,  and  .au- 
thority supra.  Counsel  discuss  the  merits  of  appeal  but 
did  not  deem  it  necessary  to  set  it  out. 

PELHAM,  J. — This  case  is  submitted  on  a  motion  to 
dismiss  the  appeal,  a  motion  to  strike  the  bill  of  excep- 
tions, on  objections  to  the  evidence  in  support  of  the 
motion  to  strike  and  on  the  merits.  The  motion  to  dis- 
miss the  appeal  is  not  insisted  on  by  appellee  in  his 
brief,  and  will  not  be  considered. 

The  ground  set  up  by  motion  for  striking  the  bill  of 
exceptions  is  that  the  bill  is  not  proi>erly  a  part  of  the 
record,  for  that  it  was  not  presented  to  the  judge  who 
presided  at  the  trial  within  90  days  from  the  day  on 
which  the  judgment  was  entered,  as  required  by  stat- 
ute. The  judgment  was  entered,  as  appears  by  the  rec- 
ord, on  the  18th  day  of  December,  1909,  and  the  bill  of 
exceptions  set  out  in  the  record  shows  by  the  endorse- 
ment of  the  judge  that  it  was  presented  on  March  15, 
1910,  within  the  time  provided  by  statute  (Code,  §3019) ; 
but  the  appellee  sets  out  in  his  motion  that  the  bill  of 
exceptions  was  not  in  fact  presented  to  the  judge  until 
the  4th  day  of  June,  1910,  after  the  expiration  of  the 
90  days  allowed  by  statute  for  presenting  a  bill  of  ex- 
ceptions. Proof  of  these  facts  is  made  by  parol  evidence 
or  evidence  extraneous  from  the  record  without  con- 
tradiction. 

Section  3019  of  the  Code  of  1907  provides:  "Bills  of 
exception  may  be  presented  at  any  time  within  ninety 
days  from  the  day  on  which  the  judgment  is  entered, 
and  not  afterwards."  And  further  provides:  "The 
judge  must  indorse  thereon  and  as  a  part  of  the  bill,  the 
true  date  of  presenting."    The  proof  offered  in  support 
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of  the  motion  shows  the  bill  of  exceptions  was  not  pre- 
pared until  more  than  90  days  after  the  judgment  in 
the  case  was  entered  on  the  18th  day  of  December,  1909, 
and  was  not  presented  to  the  judge  until  the  4th  day  of 
June,  1910,  and  that  the  indorsement  purporting  to  show 
a  presentation  to  the  judge  on  the  15th  day  of  March, 
1910,  was  in  fact  indorsed  on  the  bill  on  the  4th  day  of 
June,  1910,  at  which  time  it  was  first  presented  to  the 
judge.  The  proof  is  without  conflict,  and  conclusive 
that  the  bill  of  exceptions  was  not  presented  at  any  time 
within  90  days  from  the  day  on  which  the  judgment  was 
entered,  and  that  the  judge  did  not  indorse  on  the  bill 
as  a  part  thereof  the  true  date  on  which  the  bill  was 
presented  to  him. 

An  unbroken  line  of  cases  from  the  Supreme  Court 
since  the  declaration  to  that  effect  in  Kitchen  v.  Moye^ 
17  Ala.  394,  hold  that  a  strict  compliance  with  the  stat- 
utes relating  to  presenting  and  signing  bills  of  excep- 
tion is  essential  to  give  validity  to  the  bill,  and  that, 
where  there  has  been  a  failure  to  comply,  the  bill  is  not 
a  record,  and  must  be  stricken  from  the  transcript  in  the 
appellate  court  on  motion. — EdinhurghAmerican  L,  M. 
Co.  v.  Canterbury,  169  Ala.  444,  53  South.  823;  Baker 
V.  Central  of  Ga.  Ry.  Co.,  165  Ala.  466,  51  South.  796; 
King  r.  Hill  d  Hhafn\  163  Ala.  422,  51  South.  15;  Rmii- 
ey  i\  Riclgeica.y.  151  Ala,  532,  43  South.  843 ;  An.  Elec. 
and  Cas  Co.  t\  Cooper,  136  Ala.  418,  34  South.  931;  L. 
it  X.  R.  R.  Co,  v.  Malone.  116  Ala.  600,  22  South.  897; 
and  authorities  cited  in  note  to  section  3019  of  the  Code 
of  1907. 

The  appellant  contends  that,  when  the  bill  as  set  out 
in  the  record  shows  by  the  date  marked  or  indorsed  on 
it  and  signed  by  the  judge  that  it  was  presented  within 
the  90  days  as  provided  by  statute,  parol  or  extraneous 
evidence  is  not  admissible  to  contradict  the  date  so  in- 
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dorsed  for  the  purpose  of  showing  the  true  date  of  pre- 
sentation. The  cases  cited  by  appellant  in  support  of 
liis  contention  go  no  further  on  this  proposition  than  to 
hold  that  a  record  on  appeal  must  be  complete  within 
itself,  and  that  parol  evidence  can  not  be  resorted  to  in 
support  of  or  to  add  to  a  record  incomplete  on  its  face, 
and,  when  a  bill  as  contained  in  the  record  fails  to  show 
affirmatively  on  its  face  that  it  was  presented  or  signed 
within  the  time  to  make  it  a  valid  bill,  parol  evidence 
cannot  he  heard  to  validate  it.  To  attack  that  which 
aJIirmatively  on  its  face  purports  to  be  a  valid  part  of 
the  record  on  the  ground  that  in  fact  it  is  not  a  valid 
record  is  a  different  proposition.  The  former  is  an 
attempt  to  validate  a  record  affirmatively  shown  on  its 
face  to  be  invalid,  by  adding  something  to  it  by  parol, 
which  the  Supreme  Court  holds  cannot  be  done.  Chap- 
man  i\  Holding,  54  Ala.  61 ;  Maddox  r.  Broyles,  42  Ala. 
602,  15  g(mth.  865;  Edinburgh  Land  Mfg.  Co.  v.  Can- 
tcrhHiy,  169  Ala.  444,  53  South.  823.  The  latter  pro- 
position carries  with  it  an  atta(*k  that  goes  to  the  exis- 
tence of  the  record  as  a  matter  of  fact,  a  denial  of  the 
real  entity  of  the  bill,  an  offer  to  prove  that  the  purport- 
ed record  is  in  fact  not  a  record,  and  this  the  Supreme 
Court  holds  may  be  done  by  parol  proof,  or  extraneous 
evidence.— L.  &  N.  K.  R.  Co.  v.  Malone,  116  Ala.  600,  22 
South.  897;  Rainey  v.  Ridgetoay,  151  Ala.  532,  43  South. 
843.  Only  when  properly  signed  do  bills  of  exception 
become  part  of  the  record  in  the  appellate  court,  and 
this  court,  on  proper  motion,  will  inquire  whether  a 
bill  of  exceptions  has  been  signed  within  the  time  pre- 
scribed by  law  so  as  to  make  it  a  part  of  the  record. — 
Ex  parte  Walker,  149  Ala.  637,  640,  43  South.  130. 

In  discussing  the  question  of  the  admissibility  of  parol 
evidence  to  show  that  a  bill  incorporated  in  the  record 
was  not  in  fact  signed  at  a  time  when  the  judge  had  the 
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authority  or  power  to  act,  although  on  its  face  it  pur- 
ports to  have  been  properly  signed,  the  court  in  L.  d  N. 
R,  R,  Co.  V.  Malone,  supra,  says:  "It  would  seem  to  be 
wholly  useless  to  declare  that,  after  a  bill  has  been  sign- 
ed, a  judge  has  no  power  to  alter  or  modify  it,  and  yet 
hold  that  a  party  is  concluded  from  proving  the  altera- 
tion ;  or  in  holding  that  a  judge  has  no  authority  to  sign 
a  bill  of  exceptions  after  a  certain  date,  and  yet  hold 
that  any  date  he  may  give  to  the  bill  of  exceptions  is  con- 
clusive of  its  truth.  The  rule  which  declares  that  parol 
evidence  is  inadmissible  to  vary  or  contradict  a  record 
does  not  prohibit  the  introduction  of  such  evidence  when 
the  purpose  is  to  show  that  a  paper  writing  or  instru- 
ment which  purports  to  be  a  record  is  in  fact  not  a  rec- 
ord." 

In  passing  on  this  same  question  of  the  admissibility 
of  parol  evidence  to  show  that  a  bill  of  exceptions  incor- 
porate<l  in  the  transcript  was  not  properly  signed  so 
as  to  make  it  a  valid  bill,  the  Supreme  Court  in  the  case 
of  Rainey  v.  Ridgctmy  et  ah,  supra,  uses  this  language: 
"The  first  contention  of  the  appellant  is  that  this  evi- 
dence is  incompetent,  for  the  reason  that  it  is  an  at- 
tempt to  contradict  the  record,  which  can  never  be  done 
by  parol  evidence.  This  contention  is  without  merit. 
The  question  is  not  one  of  an  attempt  to  contradict  the 
record,  but  it  goes  to  the  denial  of  the  existence  of  a 
record.  In  the  absence  of  a  compliance  with  the  re- 
quirements of  the  statutes  as  to  the  signing  or  establish- 
ment of  a  bill  of  exceptions,  a  mere  incorporation  of 
such  bill  in  the  transcript  does  not  constitute  it  a  rec- 
ord." 

The  statute  (Code,  §  3019)  requiring  a  bill  of  excep- 
tions to  be  presented  within  90  days  after  judgment  is 
entered,  and  not  afterwards,  not  having  been  complied 
with  in  this  case,  the  motion  to  strike  the  bill  from  the 
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record  must  prevail,  and,  the  record  then  containing 
nothing  on  which  to  rest  a  reversal,  as  all  assign- 
ments of  error  depend  on  matters  contained  in  the  paper 
purporting  to  be  a  bil,  which  is  stricken,  the  judgment 
of  the  court  below  must  be  affirmed. 
Affirmed. 


Demlngr  Co.  v.  Bryan. 

(Decided  Nov.  23,  1911,  Rehearing  denied  Dec.  16,  1911. 
56  South.  754.) 

1.  Pleading;  Waver  by  Agreement.-^Where  during  the  trial  the 
defendant  proposed  to  file  8i)ecial  pleas  setting  up  plaintiflTs  failure 
to  ship  machinery  in  its  entirety  within  a  reasonable  time,  and 
plalntltTs  attorney  insisted  that  such  matters  could  be  brought  in 
under  the  general  issue,  and  it  was  then  agreed  that  such  matter 
could  be  brought  in  under  the  general  issue,  the  plaintilf  waived 
any  further  pleading  by  the  defendant  to  enable  him  to  show  the 
failure  of  plaintiff  to  comply  with  the  terms  of  the  sale  as  to  the 
time  of  the  shipment. 

2.  Sales;  Performance;  Delivery.— Where  the  machinery  was 
wanted  for  use  in  protecting  growing  crops,  and  the  plaintiff  re- 
sponded to  an  inquiry  by  wire  as  to  how  soon  it  could  ship  a 
designated  spraying  outfit,  and  the  plaintiff  answered  it  could  ship 
immediately,  and  the  defendant  wired  to  rush  shipment,  time  was 
of  the  essence  of  the  contract,  and  the  buyer  was  not  liable  if  the 
delivery  was  not  made  in  a  reasonable  time. 

3.  New  Trials;  Conflicting  Evidence. — When  the  evidence  was  con- 
flicting on  the  only  point  in  issue,  this  court  will  not  put  the  trial 
court  in  error  for  overruling  the  motion  for  a  new  trial,  after  verdict 
rendered. 

Appeal  from  Blount  Circuit  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Action  by  the  Deming  Co.  against  E.  J.  Bryan  for  the 
price  of  machinery.  Judgment  for  the  defendant  and 
plaintiff  appeals.     Afirmed. 

VoN.  L.  Thompson,  for  appellant. — The  general  af- 
firmative charge  should  be  given  by  a  trial  Court  when 
there  is  no  conflict  in  the  evidence  as  to  any  material 
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point  involved  in  the  determination  of  the  cause,  and 
when  so  requested  in  wTiting. — Ala.  G,  L.  Ins.  Co.  [t?. 
Moh.  Ins,  Co.,  81  Ala.  329.  No  charge  or  instruction 
should  l)e  given  by  a  trial  Court  to  the  jury  that  are  not 
applicable  to  the  issues  a«  presented  by  the  pleadings. 
— Behrmiin  r.  Xcwton,  103  Ala.  529.  No  charge  or  in- 
struction should  be  given  by  the  Court  when  there  are 
no  facts  in  the  evidence  upon  which  said  charge  is  pre- 
dicated; and  no  charge  or  instruction  should  be  given 
which  is  not  applicable  to  the  facts  as  averred  in  the 
pleadings,  and  which  is  not  supported  by  the  facts 
brought  out  in  the  evidence. — lichrman  v.  Xrirton,  103 
Ala.  525.  Where  a  complaint  contains  nothing  but  the 
common  counts,  and  the  general  issue  only  is  plead, 
there  is  cast  upon  plaintiff  the  burden  to  prove  the  ma- 
terial allegations  of  some  one  count  of  the  c(miplaint, 
l)efore  plaintiff  is  entitled  to  re<*over ;  and,  the  defendant 
is  limited  in  the  introduction  of  testimony,  to  evidence 
solely  in  denial  of  plaintiff's  cause  of  action.  Therefore, 
where  there  is  no  plea  setting  up  any  special  defense,  and 
no  evidence  denying  or  contradicting  the  material  allega- 
tions of  the  complaint,  there  is  no  occasion  for  any  spec- 
ial charge  of  the  trial  coui-t,  and,  consequently,  the  gen- 
eral affirmative  charge  should  be  given  to  the  jury  by 
the  court  when  asked  for  in  writing. — Code  of  Alabama, 
Sec.  oliSl  lUrhrman  v.  Xnrton,  103  Ala.  525;  Petty  v. 
Dilh  53  Ala.  (545;  Hcarhorough  i\  Blacknimi.  108  Ala. 
659;  L.  d  X.  R.  R.  Co.  r.  TranuucU,  90  Ala,  350.  It  is 
the  duty  of  the  trial  court  to  set  aside  the  verdict  of  a 
jury,  when  it  is  apparent  that  justice  has  not  been  done. 
—4  Mayf.  Dig.  315  Sul)-Div.  60-66  inc.;  Bliam  /?//.  L.  c€ 
P.  Co.  V.  UmUay,  140  Ala.  312. 

Ward  &  Wbavkr  and  Campbell  &  Johnston,  for  ap- 
pellee.— Couns<4  discuss  the  assignments  of  error  but 
without  citation  of  authority. 
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WALKER,  P.  J.— WTien,  during  the  trial,  evidence 
was  introduced  tending  to  show  that  a  vital  part  of  the 
machinery  for  the  price  of  which  the  suit  was  brought 
had  been  left  out  of  the  initial  shipment,  the  defendant 
proposed  to  file  special  pleas,  setting  up  the  failure  of 
the  plaintiflf  to  ship  the  machinery  in  its  entirety  within 
a  reasonable  time.  Thereupon  the  plaintiff  insisted  that 
evidence  on  that  subject,  if  admissible  at  all,  could  prop- 
erly be  brought  in  under  the  general  issue,  and,  as  stated 
in  the  bill  of  exceptions,  "agreed  that  said  matters  could 
be  brought  in  under  the  general  issue."  We  construe 
that  agreement,  made  under  the  circumstances  stated,  as 
a  waiver  by  the  plaintiff  of  any  requirement  of  further 
pleading  on  the  part  of  the  defendant  to  enable  him  to 
avail  himself  of  a  ground  of  defense  based  upon  a  failure 
of  the  plaintiff  to  comply  with  the  terms  of  the  sale  as 
to  the  time  within  which  the  shipment  should  be  made. 
Such  requirement  of  further  pleading  by  the  defendant 
was  one  which  the  plaintiff  could  waive.  Having  ad- 
mitted the  sufficiency  of  its  adversary's  pleading  to  let 
in  the  defense  proposed  to  be  set  up,  the  plaintiff  is  pre- 
cluded from  now  claiming  that  that  ground  of  defense 
was  not  available  to  the  defendant  under  the  pleadings 
as  they  stood.  It  cannot  here  be  heard  t4)  impute  error 
to  the  action  of  the  trial  court  in  that  regard,  to  which 
it  formally  consentetl. 

Following  some  correspondence  In^tween  the  parties  in 
reference  to  plant-spraying  nmchinery  in  which  the 
plaintiff  dealt,  the  defendant,  on  June  4,  190fi,  inquired 
of  the  plaintiff  by  wire  as  to  how  soon  it  could  ship  a 
designated  spraying  outfit,  to  which  the  plaintiff  replied 
on  the  same  day  by  wire  that  it  could  ship  immediately 
from  stock  the  machinery  inquired  about.  On  June  7th 
the  defendant  telegraphed  to  the  plaintiff  to  "ship  quick 
to  Reids,  Ala,"  the  designated  machinery,  and  "to  rush 
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and  trace.  L.  &  N.  prepay."  The  plaintiff  made  a  ship- 
ment to  the  defendant  the  next  day;  but  there  was  evi- 
dence tending  to  show  that  an  essential  part  of  the  ma- 
chine, without  which  it  was  useless  to  the  defendant, 
was  not  shipped  until  more  than  a  month  later,  and  that 
a  result  of  this  delay  was  that  defendant  was  deprived 
of  the  use  of  the  machine  in  spraying  his  growing  crop. 
It  is  not  to  be  doubted  that  in  such  a  sale,  made  at  such 
a  time,  of  a  machine  intended  for  use  in  protecting  some 
growing  crop,  time  was  of  the  essence  of  the  contract. 
In  such  a  ca«e,  the  buyer  is  not  liable  if  delivery  is  not 
made  within  the  time  agreed  on. — Jones  v.  United  States, 
96  U.  S.  24,  42  L.  Ed.  644;  35  Cyc.  175.  The  acceptance 
of  the  defendant's  order  by  wire  imposed  upon  the  plain- 
tiflf  the  duty  of  making  a  prompt  shipment.  There  was 
evidence  before  the  jury  to  warrant  a  finding  that  that 
duty  was  not  performed.  This  being  true,  the  general 
affirmative  charge  requested  by  the  plaintiff  was  prop- 
erly refused. 

The  principal  ground  upon  which  it  is  insisted  in  ar- 
gument here  that  the  trial  court  was  in  error  in  overrul- 
ing the  plaintiff's  motion  for  a  new  trial  is  that  the  ver- 
dict must  have  been  based  upon  evidence  as  to  a  mat- 
ter of  defense  which  was  not  covered  by  the  defendant's 
pleading.  As  suggested  above,  the  plaintiff  is  in  no 
position  to  urge  the  insufficiency  of  the  defendant's 
pleading  to  present  the  defense  that,  as  to  the  time  of 
shipment  or  delivery,  the  contract  of  sale  was  not  com- 
plied with  by  the  plaintiff.  The  plaintiff  in  effect  took 
issue  on  that  ground  of  defense  without  replying  to  it 
The  bald  question  presented  was  as  to  whether  there 
had  been  such  compliance,  and  the  evidence  on  the  sub- 
ject was  in  conflict.  It  can  not  be  affirmed  that  the  trial 
court  was  in  error  in  overruling  the  motion  for  a  new 
trial. 

Affirmed. 
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Red  Star  Coal  Co.  v.  Graves. 

(Decided  Nov.  16,  1911,  56  South.  596.) 

1.  Contract;  VaJidity;  Certainty. — Where  the  defendant  owned 
several  hundred  acres  of  land  around  the  old  workings,  and  no  speci- 
fic acreage  was  set  apart  to  plaintiff  under  the  contract  and  he  was 
never  actually  put  in  possession  of  any  part  thereof,  a  contract  that 
plaintllT  was  to  mine  coal  at  No.  2  Mine  of  No.  1  division  of  defend- 
ant's mine.  No.  2  Mine,  including  seven  to  ten  acres  to  the  right  of 
No.  1  old  workings,  was  void  for  uncertainty. 

2.  Same;  Essentials;  Certainty. — The  test  of  the  sufficiency  of  a 
contract  describing  lands  is  whether  specific  performance  can  be  liad 
according  to  its  tertns. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  James  J.  Ray. 

Assumpsit  ajjainst  the  Red  Star  Coal  Co.  Judgment 
for  plaintiflF  and  defendant  appeals.  Reversed  and  re- 
manded. 

Bankhbad  &  Bankhead^  for  appellant.  The  con- 
tract was  void  for  uncertainty,  no  recovery  could  be 
had  in  this  action. — Lambie  r.  Sloss  Iron  &  Steel  Co,, 
118  Ala.  427. 

L.  D.  Gray,  for  appellee.  No  brief  came  to  the  Re- 
porter. 

DB  GRAFFENRIED,  J.— This  suit  was  brought  by 
the  appellee  against  the  appellant  for  damages  for  the 
breach  of  two  alleged  contracts.  In  the  first  count  the 
alleged  contract  relied  upon  was  as  follows:  "Con- 
tract. Memoranda  and  agreement  entered  into  this  the 
16th  day  of  August,  1905,  between  H.  H.  Graves  and 
the  Red  Star  Coal  Company,  whereby  the  said  H.  H. 

21  CA 
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Graves  is  to  mine  coal  in  No.  2  mine  of  No.  1  division 
of  B^d  Star  Coal  Company  under  the  following  terms 
and  conditions.  This  No.  2  mine  includes  seven  to  ten 
acres  lying  to  the  right  of  No.  1  old  workings.  The 
said  H.  H.  Graves  agrees  to  mine  all  coal,  drive  all  en- 
tries, furnish  all  labor  for  this  purpose,  and  deliver 
such  coal  mined  to  the  tipple.  The  Bed  Star  Coal  Com- 
pany agrees  to  furnish,  for  the  purpose  of  mining  this 
coal,  all  mules  needed  to  pull  this  coal  to  tipple,  all 
necessary  timbers  for  protection  of  roof,  and  putting 
in  track,  such  as  props  ties,  capboards,  etc.,  all  rails 
and  switches,  lumber  for  doors  and  battices,  and  pump 
and  necessary  pipe,  and,  when  water  gets  so  that  hand 
pump  will  not  handle,  will  furnish  steam  pump,  and 
agrees  to  pay  said  H.  H.  Graves  eighty  cents  per  ton 
for  this  coal.  It  is  also  agreed  that  one  entry  shall  be 
driven  nearly  parallel  to  No.  1  slope,  and  that,  should 
this  entry  go  into  coal  as  thick  as  six  feet,  the  com- 
pany agrees  to  pay  one  dollar  and  seventy-five  cents  per 
yard  for  this  entry,  and  sixty-five  cents  per  ton  for  all 
coal  from  this  entry  and  all  rooms  of  six  feet,  height  or 
thickness.  Bed  Star  Coal  Company.  G.  J.  Grant.  H. 
IT.  Graves." 

It  appears  from  the  evidence  that  appellant 
owned  al)out  350  acres  of  land,  comprising  what  is 
known  as  the  Bini  Star  Mine,  and  "to  the  right  of  No.  1 
old  workings''  there  were  considerably  more  than  10 
acres  of  land.  The  appellee  testified  as  follows:  "I 
never  had  any  of  it  staked  oflf  for  me.  I  did  not  know 
where  the  lines  run.  I  knew  the  directions  well  enough 
to  work.  I  could  not  say  that  the  land  I  was  to  work 
was  staked  oflf,  but  it  was  described  in  the  contract.  It 
was  described  in  the  contract  as  4ying  to  the  right  of 
No.  1  slope.' " 

1.  It  will  be  seen  from  the  above  that  no  specific 
seven  or  ten  acres  of  land  was  set  apart  to  the  appellee 
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under  the  contract,  and,  while  he  appears  from  the  evi- 
dence to  have  worked  for  a  period  under  the  contract 
"to  the  right  of  No.  1  old  workings,"  he  was  not  actu- 
ally placed  in  possession,  so  far  as  the  evidence  dis- 
closes, by  the  appellant,  of  any  specific  tract  of  land  as 
the  land  covered  by  the  contract.  It  is  manifest  that 
the  above  contract  was  void,  because  of  the  uncertainty 
in  the  description  of  the  land  from  which  appellee  con- 
tracted to  extract  the  coal. 

The  test  of  an  instrument's  sufficiency  in  description 
is  whether  specific  performance  can  be  made  according 
to  the  terms  of  the  deed  or  contract  As  the  seven  or 
ten  acres  were  included  in  a  much  larger  tract,  and  as 
no  specific  land  was  ever  staked  off  under  the  contract, 
the  question  becomes  pertinent  in  this  case  as  to  how 
many  different  forms  this  ten  acres  could  be  surveyed 
in  such  a  way  that  it  would  reasonably  conform  to  the 
words  describing  the  land  in  the  above  instrument,  and 
which  one  of  such  surveys  would  a  court  have  the  right 
to  choose  as  the  one  meant  by  the  contract.  It  seems  to 
as  that  the  instrument  is  so  clearly  void,  on  account  of 
the  manner  in  which  the  land  which  it  covers  is  de- 
scribed in  it,  that  further  discussion  of  the  subject  is 
unnecessary. — South  Penn.  Oil  Co,  v.  Calk  Creek  Oil  & 
Gas  Co.  (C.  C.)  140  Fed.  507. 

2.  If  the  contract  which  was  made  the  basis  of  the 
first  count  was  void  on  account  of  the  uncertainty  of 
the  description  of  the  lands  which  it  was  intended  to 
cover,  the  contract  which  formed  the  basis  of  the  sec- 
ond count  was  void  for  the  identical  reasons.  If 
the  appellee  has  any  legal  rights  against  appellant  un- 
der the  tsLJCts  as  he  claims  them  to  exist,  his  remedy  does 
not  consist  in  an  action  of  assumpsit  for  the  breach  of 
either  of  the  alleged  contracts  referred  to  in  his  com- 
plaint. 
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For  the  above  reasons,  the  court  should  have  given 
to  the  jury,  at  the  written  request  of  the  appellant,  the 
affirmative  charge  in  its  behalf. 

Reversed  and  remanded. 


Montgromery-Moore  Mfg*.  Co.  r.  Leeth. 

Claim  Suit. 

(Decided  Nov.  30,  1911.  rehearing  denied  Dec.  14,  1911. 
50  South.  770.) 

1.  Discovery;  Interrogntorji ;  Failure  to  Anstcer. — Under  sections 
4049,  4055  code  1907  where  interrogatories  were  not  fully  answered, 
and  the  party  to  whom  propounded  was  present  In  court,  the  court 
will  not  be  put  in  error  for  denying  a  motion  for  judgment  by  de- 
fault, and  in  ordering  a  recess  for  a  sufficient  length  of  time  to  en- 
able full  answers  to  le  filed,  and  in  ordering  the  filing  thereof. 

2.  Appeal  and  Error;  Decision  of  Case;  Law, — ^A  decision  oil 
former  api)eal  is  the  law  of  the  case  on  retrial,  the  facts  being  the 
samjo. 

3.  Witticsscs;  Examination:  Leading  Questions. — It  Is  within  the 
discretion  of  the  trial  court  to  disallow  or  to  permit  leading  ques- 
tions to  be  asked  and  the  court's  action  thereon  will  not  le  reviewed 
unless  plainly  erroneous. 

4.  ^V/mc. — Where  the  action  was  to  set  aside  an  alleged  fraudulent 
conveyance,  and  it  appeared  from  the  cross  examination  of  the  wit- 
ness that  claimant  was  not  present  at  a  conversation  V.etween 
a  witness  and  the  selU^r  of  the  goods,  and  the  conversation  referred 
to  a  different  and  separate  transaction,  and  the  conversation  was  not 
shown  to  be  a  part  of  that  testified  to  as  new  matter,  the  court 
properly  e.xcluded  such  conversation. 

5.  Evidence;  Opinion;  Conclusion. — ^The  question  as  to  whether  or 
not  a  witness  made  any  further  negotiations  concerning  the  buying 
of  certain  proi>erty  was  objectionable  because  calling  for  a  conclus- 
ion. 

0.  Same;  Cnconnnunicated  Intention. — An  uncommunicated  pur- 
pose of  a  witness  in  keeping  guard  over  certain  goods  was  not  com- 
petent. 

7.  Same:  Conclusions. — It  is  not  competent  for  a  witness  to  tes- 
tify a«*  to  what  another  person  seemed  to  be  doing  or  was  trying  to 
do. 

8.  Same;  Res  Gestae;  Bona  Fides. — Where  the  suit  was  to  satisfy 
an  alleged  fraudulent  transfer  of  goods,  declarations  made  by  the 
seller  to  the  buyer  while  negotiating  for  the  sale  were  admissible  as 
a  part  of  the  transaction  to  show  bona  fides  of  the  same. 
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9.  Fraudulent  Conveyances ;  Evidence;  Remoteness. — Where  the 
suit  was  to  set  aside  an  alleged  fraudulent  conveyance  of  certain 
goods  made  in  January,  evidence  as  to  the  kind  of  goods  in  the  store 
in  July  previous  was  too  remote  to  be  relevant. 

10.  Same;  Instructions. — A  charge  asserting  that  if  the  buyer  had 
knowledge  or  notice  before  the  sale  that  the  seller  was  selling  his 
property  with  the  intent  to  place  the  proceeds  beyond  the  reach  of 
his  creditors,  the  pale  would  be  void,  failed  to  limit  the  property  being 
sold  to  that  involved  in  the  pending  suit,  and  w^as  therefore  properly 
refused. 

11.  Same — Where  (he  suit  was  to  set  aside  an  alleged  fraudulent 
conveyance  and  there  was  evidence  that  the  owner  of  the  property 
had  been  selling  off  other  proi«rty  to  others  than  to  the  buyer  of 
the  goods  in  question,  a  charge  asserting  that  if  any  member  of  the 
juiT  was  reasonably  satisfied  from  the  evidence  that  the  seller  sold 
his  property  with  the  intent  to  convert  it  into  money  and  place  it 
beyond  the  control  of  his  creditors,  and  before  the  sale  the  purchas- 
ing defendant  had  notice  of  the  fact,  then  the  jury  should  find  for 
plaintiff,  failed  to  limit  the  property  so  alleged  to  have  been  sold  to 
the  property  involved  in  the  pending  suit,  and  was  properly  refused. 

12.  Same;  Assuming  Facts. — A  charge  asserting  that  if  the  buyer 
had  notice  or  knowledge  before  the  sale  that  the  seller  was  selling 
his  property  and  converting  the  proceeds  into  money  with  intent  to 
place  beyond  the  reach  of  his  creditors,  then  the  fact  that  the  buyer 
paid  for  the  goods  was  immaterial,  and  the  sale  would  be  void  as 
against  creditors  because  of  the  fraudulent  intent  and  notice,  was 
proijerly  refused  as  assuming  as  a  fact  that  the  seller  was  converting 
his  property  Into  cash  In  order  to  get  it  beyond  the  reach  of  his 
creditors,  that  being  a  controverted  Issue  of  fact  on  which  the  evi- 
dence was  in  conflict. 

13.  Trial;  Reception  of  Evidence;  Ohjectioti. — Where  a  part  of  an 
answer  is  admissible  an  objection  to  the  whole  may  be  overruled; 
hence  where  there  was  evidence  that  a  stock  of  goods  sold  to  a  claim- 
ant was  a  remnant  stock,  an  objection  to  a  question  calling  for  an 
estimate  of  value  on  a  remnant  or  second-hand  stock,  because  there 
was  no  evidence  that  it  was  a  bankrupt  stock,  was  not  availing. 

14.  Same;  Time. — An  exception  to  a  question  not  taken  until  after 
the  witness  has  answered  comes  too  late.  , 

15.  New  Trial;  Failure  of  Evidence. — In  order  for  the  court  to  re- 
verse the  action  of  the  trial  court  for  refusing  to  grant  the  motion 
for  a  new  trial,  It  must  api)ear  plainly  and  palpably  that  the  evi- 
dence failed  to  support  the  verdict. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Attachment  by  the  Montgomery-Moore  Manufactur- 
ing Company  against  McCutchen  &  Son;  G.  Scott 
Leeth,  claimant.  Judgment  for  claimant,  and  plaintiff 
appeals.     Affirmed. 
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See,  also,  162  Ala.  246,  50  South.  210. 

The  facts  and  exceptions  to  evidence  are  suflSciently 
set  out  in  the  opinion  of  the  court.  The  following 
charges  were  refused  to  the  appellant: 

Assignment  34:  "If  the  claimant,  Leeth,  had  knowl- 
edge or  notice  before  the  sale  that  McCutchen  was  sell- 
ing his  property  and  converting  it  into  jnoney  with  the 
intent  to  place  it  beyond  the  reach  of  creditors,  then 
the  fact  that  Leeth  paid  for  the  goods  is  not  material 
to  the  issues  in  this  case.  The  sale  would  be  void  as 
against  plaintiff  because  of  the  fraudulent  intent,  cou- 
pled with  a  notice  to  said  Leeth." 

Assignment  35:  "The  question  of  the  adequacy  of 
the  consideration  is  not  material  in  this  case,  if  the 
jury  are  reasonably  satisfied  from  all  the  evidence  that 
McCutchen  sold  his  property  with  the  intent  to  con- 
vert it  into  money,  so  as  to  place  it  beyond  the  reach 
of  his  creditors,  and  before  the  sale  Leeth  had  knowl- 
edge or  notice  of  this  fact,  or  was  in  possession  of  such 
facts  and  circumstances  as  should  have  elicited  inqui- 
ries, which,  if  diligently  pursued,  would  have  brought 
knowledge  to  him,  if  the  evidence  reasonably  satisfies 
you  of  these  facts  the  transaction  between  Leeth  and 
McCutchen  is  condemned  by  the  law  as  a  fraud  against 
the  rights  of  creditors." 

"Assignment  36 :  "If  the  claimant  Leeth,  before  the 
sale  had  knowledge  or  notice  that  McCutchen  was  sell- 
ing his  property  and  converting  it  into  money  with  the 
intent  to  place  it  beyond  the  reach  of  his  creditors,  then 
the  fact  that  he  paid  for  the  goods  is  not  material  to 
the  issues  in  this  case.  The  sale  would  be  void  as 
against  the  plaintiff  because  of  the  fraudulent  intent, 
coupled  with  the  notice  to  said  Leeth." 

Assignment  37:  "The  court  charges  the  jury  that, 
if  any  member  of  the  jury  is  reasonably  satisfied  from 
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the  evidence  in  this  case  that  McCutchen  sold  his  prop- 
erty with  the  purpose  and  intent  to  convert  it  into 
money,  so  as  to  place  it  beyond  the  reaeh  of  creditors, 
and  before  the  sale  Leeth  had  notice  of  this  fact,  or 
was  in  possession  of  such  facts  and  circumstances  as 
should  have  elicited  inquiry,  which,  if  followed  up, 
would  have  brought  knowledge  to  him,  then  you  should 
find  for  the  plaintiflF.^' 

The  two  charges  referred  to  as  given  for  the  claim- 
ant are  as  follows:  "The  court  charges  the  jury  that 
fraud  is  never  presumed  but  must  be  proven  by  the 
party  asserting  it,  and  it  will  not  be  imputed  when  the 
facts  and  circumstances  from  which  it  is  supposed  to 
arise  may  reasonably  consist  with  honest  contentions." 
^The  court  charges  the  jury  that  an  adequate  consider- 
ation is  a  reasonable  equivalent  of  the  value  of  the  prop- 
erty.'^ 

J.  D.  Brown,  for  appellant.  The  court  erred  in  re- 
fusing plaintiff's  motion  for  judgment  by  default  for 
failure  of  claimant  to  answer  interrogatory. — Sections 
4049  and  4055,  Code  1907;  Ex  parte  McLendon,  33  Ala. 
276;  Cvlver  v.  A,  M.  Ry.  Co,,  108  Ala.  334.  The  court 
has  no  power  to  add  to  or  extend  the  terms  of  the  stat- 
ute.—il/.  &  0.  R.  R.  Co.  V.  Seals,  100  Ala.  372;  Allen  v. 
Lath/rop-Hatten  Lumber  Co,,  90  Ala.  490;  B,  Ry.  L.  & 
P.  Co.  V.  Seabum,  53  South.  241.  Those  portions  of 
claimant's  answer  to  interrogatories  sought  to  be 
stricken  were  not  responsive  and  was  subject  to  other  in- 
firmities assigned. — So.  Ry.  Co.  v.  Shelton,  136  Ala. 
216;  Montgomery-Moore  Mfg.  Co.  v.  Leeth,  162  Ala. 
246.  This  is  true  with  reference  to  other  matters  ob- 
jected to.  All  that  was  said  and  done  by  and  between 
Adams  and  McCutchen  at  the  time  of  the  trade  be- 
tween them  was  admissible. — Bank  v.  Webh,  108  Ala. 
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132;  Sinwiou8  t\  The  State,  145  Ala.  64.  Where  one 
party  brings  out  a  part  of  the  conversation  the  other 
party  is  entitled  to  all  of  it— Drake  v.  The  State,  110 
Ala.  9;  Williams  i\  The  State,  103  Ala.  33;  Dodson  v. 
The  State,  86  Ala.  60.  What  Leeth  did  at  the  time  of 
the  levy  was  admissible  as  a  part  of  the  res  gestae. — 
Mont(/omeryM(x>re  Mfg.  Co,  v.  Leeth,  supra.  The  dec- 
larations of  McCntchen  to  Leeth,  in  the  absence  of  the 
plaintiff,  was  not  admissible  under  any  rule. — Mer- 
ehanVs  Bank  r.  Aki^m  Lumber  Co,,  160  Ala.  443;  Bald- 
win  v.  Walker,  91  Ala.  428;  Hendrix  i\  Tucker,  29 
South.  34;  Burke  v,  Bragg,  89  Ala,  202.  The  question 
of  the  adequacy  of  the  consideration  paid  is  not  mate- 
rial if  the  purchaser  has  notice  of  a  fraudulent  intent. 
— Montgomery-Moore  v,  Leeth,  supra.  It  requires  an 
unanimous  finding  to  support  a  verdict. — Hale  v.  The 
State,  122  Ala.  85;  Letcher  v.  The  State,  158  Ala.  60; 
Mantgomcry-Moore  i\  Leeth,  supra.  The  court  should 
have  granted  the  motion  for  a  new  trial  because  the 
evidence  clearly  showed  knowledge  or  notice  to  the 
claimant  of  McCutchen's  fraudulent  intent. — Teaffue 
V,  Bass,  131  Ala.  422;  So.  Ry,  Co,  r.  Lollar,  135  Ala. 
379. 

F.  E.  St.  John,  for  appellee.  There  was  no  error  in 
the  action  of  the  court  in  refusing  judgment  by  default 
and  in  ordering  complete  answers  to  be  filed. — Sec- 
tions 4049  and  4055,  Code  1907;  Culver  v.  A.  M.  Ry. 
Co.,  108  Ala.  330;  Goodirater  Co.  v.  Street,  137  Ala^ 
624;  Montgomery-Moore  Mfg,  Co.  i\  Leeth,  162  Ala. 
246.  Counsel  discuss  assignments  of  error  relative  to 
evidence  but  without  citation  of  authority.  Charge  1 
was  properly  refused  to  plaintiff. — Montgomery-Moore 
Mfg.  Co,  i\  Leeth,  supra.  On  the  same  authority  charges 
2  and  3  were  properly  refused.    Charge  4  is  misleading. 
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— Patterson  v.  The  State,  74  Ala.  34;  Adams  v.  The 
instate,  133  Ala.  175. 

PELHAM,  J. — The  appellant  and  other  creditors  of 
P.  S.  McCutchen  &  Son  had  attachments  issued  out  of 
the  circuit  court  of  Cullman  county  and  levied  on  the 
stock  of  goods  and  other  property  while  it  was  being 
moved  by  appellee  from  McCutchen's  store  in  Bailey- 
ton,  Ala.,  to  the  store  of  the  appellee  in  Cullman,  Ala, 
The  appellee,  who  had  purchased  the  stock  of  goods 
and  other  property  from  McCutchen  &  Son  executed  a 
claim  bond  and  affidavit,  and  a  trial  of  the  right  of 
property  was  had;  the  appellant  being  the  plaintiff  in 
the  court  below^  McCutchen  &  Son,  defendants,  and  ap- 
pellee, G.  S.  Leeth,  the  claimant.  The  contention  of 
the  claimant  is  that  he  bought  the  property  from  Mc- 
Cutchen &  Son,  having  paid  an  adequate  consideration, 
and  without  knowledge  or  notice  that  McCutchen  & 
Son  sold  the  property  for  any  fraudulent  purpose  or 
to  hinder  or  delay  their  creditors ;  while  the  appellant, 
the  plaintiff  below,  contends  that  the  sale  was  with 
covinous  intent  and  for  the  purpose  of  hindering,  de- 
laying or  defrauding  creditors,  and  that  the  claimant, 
Leeth,  either  participated  in  the  fraud  and  had  actual 
knowledge  of  a  fraudulent  intent  on  McCutchen's  part 
or  had  knowledge  or  notice  of  such  facts  and  circum- 
stances as  would  put  him  on  inquiry  which,  if  pursued, 
would  have  brought  knowledge  of  the  fraudulent  intent 
to  him.  This  is  the  second  appeal  in  the  case. — Mont- 
ffomery-Moore  Mfg.  Co.  v.  Leeth,  162  Ala.  246,  50  South. 
210.  The  controverted  propositions  involved  in  the  case 
on  the  trial  related  to  the  value  of  the  property  sold 
by  McCutchen  &  Son  to  Leeth,  and  whether  or  not  it 
was  sold  by  McCutchen  to  Leeth  with  the  fraudulent 
intent  alleged,  and,  if  so,  whether  or  not  Leeth  had  no- 
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tice  of  such  fraudulent  intent  on  the  part  cf  the  seller 
to  hinder,  delay,  or  defraud  his  creditors. 

The  appellant  propounded  interrogatories  to  the  ap- 
pellee under  the  statute  (Code,  §  4049),  and,  before  en- 
tering on  the  trial,  made  a  motion  for  a  judgment 
against  the  appellee  under  section  4055  of  the  Code  of 
1907  for  failing  to  answer  the  fifth,  sixth  and  tenth  in- 
terrogatories, which  the  court  ruled  had  not  been  suf- 
ficiently answered.  The  motion  for  judgment  on  the 
ground  that  there  had  been  a  failure  to  fully  answer 
the  interrogatories  was  overruled,  and  the  court  order- 
ed full  answers  to  be  made,  allowing  the  claimant  and 
his  attorney  to  withdraw  to  a  jury  room,  against  the 
objection  of  th6  appellant,  where  answers  to  the  inter- 
rogatories were  prepared. 

There  is  a  discretion  conferred  on  the  court  by  sec- 
tion 4055  of  the  Code  of  1907  as  to  which  mode  it  will 
adopt  when  full  answers  have  not  been  filed  {Culver  t?. 
Ala.  Mid,  Ry.  Co.,  108  Ala.  330,  18  South.  827),  and 
the  action  of  the  court  in  taking  a  recess  or  waiting  un- 
til full  answers  were  prepared  under  the  court's  direc- 
tion and  filed  instead  of  continuing  the  case  and  de- 
laying the  trial  to  a  subsequent  day  or  term  for  full 
answers  to  be  made  to  the  interrogatories,  as  the  court 
had  the  undoubted  right  and  authority  under  the  stat- 
ue to  do,  constitutes  no  abuse  of  the  discretion.  In 
effect,  the  recess  was  a  continuance  for  a  sufficient  time 
to  allow  full  answers  to  be  prepared  and  filed.  This 
action  of  the  court  was  entirely  proper  and  worked  no 
delay  in  the  trial  to  another  day  or  term,  but  expedited 
the  trial  of  the  case  without  injury  or  prejudice  to  any 
of  appellant's  rights.  The  purpose  of  the  statute  is  to 
give  parties  in  civil  actions  at  law  a  remedy  or  right 
in  the  nature  of  a  discovery  as  known  to  the  courts  of 
chancery  {Gooddoater  Warehouse  Co.  v.  Street,  137  Ala, 
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621,  34  South.  903) ;  and,  if  the  answers  are  not  full  or 
are  evasive,  the  remedy  is  under  section  4055  of  the 
Code  which  gives  to  the  court  a  discretion  to  either  at- 
tach the  party  in  default  and  bring  him  into  court  and 
require  full  answers  to  be  made  in  open  court,  or  to 
continue  the  cause  until  full  answers  are  made,  or  to 
direct  a  nonsuit  or  judgment  by  default  as  a  penalty  in 
consequence  of  the  failure  or  default.  In  the  case  be- 
fore us  the  party  answering  the  interrogatories  seems 
to  have  been  personally  present  in  the  court,  and  there 
was  no  necessity  for  an  attachment  to  cause  him  to 
oome  into  court  and  answer  fully.  Moreover,  the  par- 
ty was  examined  on  the  trial  of  the  case  as  a  witness, 
and  the  parties  to  the  suit  had  full  opportunity  to 
avail  themselves  of  the  right  to  propound  questions  to 
him  upon  aJl  matters  within  his  knowledge  touching 
the  case,  which,  it  would  appear  from  the  evidence  set 
out  in  the  bill  of  exceptions,  was  not  scantily  taken 
advantage  of,  and  the  rights  of  the  parties  could  hard- 
ly be  said  to  be  prejudiced  by  some  of  the  answers  to 
the  interrogatories  not  being  based  entirely  upon  the 
personal  knowledge  of  the  party  and  not  responsive  in 
all  particulars  to  the  interrogatories  propounded,  when 
it  appears  the  party  answering  the  interrogatories  was 
examined  fully  and  in  detail  orally  on  all  these  mat- 
ters as  a  witness  on  the  trial.  The  answers  to  the  inter- 
rogatories appear  to  be  a  reasonably  fair  attempt  to 
be  responsive  and  to  fully  state  the  knowledge  of  the 
party  in  reference  to  the  matters  inquired  about,  and 
show  no  disposition  to  evade  answering  any  question 
propounded,  as  we  read  them.  It  is  ])lain  that  appel- 
lant suffered  no  detriment  from  the  denial  of  tiis  vari- 
ous motions  relating  to  the  answers  to  the  interroga- 
tories propounded  under  the  statute  to  the  appellee,  and 
the  court  committed  no  error  in  overruling  them. 
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In  excluding,  on  the  motion  of  the  appellee,  the  state 
ment  made  by  the  witness  Williamson  "that  fellow  asked 
if  Mr.  Leeth  was  coming,"  the  trial  court  was  but  con- 
forming to  the  ruling  of  the  Supreme  Court  on  the 
former  trial.  The  statement  was  not  shown  by  the  evi- 
dence introduced  on  the  trial  up  to  the  time  of  the 
court's  ruling  to  be  admissible  as  part  of  the  res  gestae, 
nor  do  we  think  the  evidence  subsequently  introduced, 
as  pointed  out  by  appellant  and  contended  for  in  his 
brief,  made  the  statement  admissible  or  relieved  it  from 
being  immaterial  to  the  issues. 

The  trial  court  can  not  be  put  in  error  for  sustaining 
the  objection  to  the  question  asked  the  witness  William- 
son as  to  the  major  part  of  the  stock  consisting  of  shoes, 
as  the  question  was  leading  and  suggestive.  Allowing 
leading  questions  is  a  matter  largely,  if  not  entirely, 
\\ithin  the  discretion  of  the  trial  court. — Barlow  v, 
Hamilton,  151  Ala.  634,  44  South.  657. 

Appellee's  objection  to  the  question  asked  the  wit- 
ness Griffin  by  appellant,  "Did  you  make  any  further 
negotiations  about  buying  it?''  was  properly  sustained. 
The  question  seemingly  called  for  a  conclusion  of  the 
witness,  and  it  was  not  shown  or  in  any  way  made  to 
appear  to  the  court  what  facts  the  plaintiff  expected  to 
elicit  as  an  answer.  Unless  it  clearly  appears  that  the 
answer  would  be  admissible  and  relevant,  it  is  not 
error  to  sustain  an  objection  to  the  question. — Brent  v. 
Baldwin,  160  Ala,  635,  49  South.  343;  Pittman  v.  State, 
153  Ala.  1,  45  South.  245. 

The  uncommunicated  purpose  of  the  witness  Whaley 
in  keeping  a  guard  over  the  goods  was  incompetent  and 
properly  excluded  on  motion  of  the  appellee.  It  is  not 
permissible  to  allow  a  witness  to  testify  to  his  undis- 
closed intention. — Barnewell  v,  Stephens,  142  Ala.  609, 
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38  South.  662;  Reeder  v,  Huffman,  148  Ala,  472,  41 
South.  177;  Smith  v.  State,  145  Algu  17,  40  South.  957. 

The  statement  of  the  witness  AUgood  "he  seemed  to  be 
looking  for  shells"  was  a  mere  conclusion  of  the  wit- 
ness, and  clearly  inadmissible.  A  witness  should  not 
be  allowed  to  testify  what  another  person  seemed  to  be 
doing  or  trying  to  do. — B,  R.  L,  &  P.  Co.  v.  Rwndle,  149 
Ala.  539,  43  South.  355.  Even  had  it  been  error  to  ex- 
clude this  conclusion  of  the  witness  AUgood,  it  was 
without  injury,  as  the  witness  Leeth,  when  examined 
later,  tesified  that  on  the  occasion  referred  to  he  was 
looking  for  shells.  Nor  was  the  evidence  of  AUgood  on 
this  matter  of  any  importance  or  calculated  to  shed  any 
light  on  the  issues  before  the  court. 

The  objection  of  the  appellee  to  the  questions  asked 
the  witness  Griffin  upon  being  recalled  as  a  witness  for 
the  appellant  in  reference  to  a  conversation  with  Mc- 
Cutchen  was  property  sustained.  The  claimant  was  not 
present,  and  the  conversation  was  with  reference  to  a 
separate  and  different  transaction  from  the  sale  in  ques- 
tion of  McCutchen  to  claimant.  The  conversation  is  not 
shown  to  be  a  part  of  the  same  conversation  brought  out 
as  new  matter  when  the  witness  was  under  cross-exam- 
ination in  his  examination  in  chief,  and  there  was  noth- 
ing to  put  the  court  on  notice  that  the  facts  sought  to 
be  proven  were  part  of  a  conversation  which  had  been 
brought  out  as  new  matter  while  the  witness  was  on 
cross-examination  on  a  prior  occasion;  nor  does  this 
fact  affirmatively  appear  from  the  testimony  set 
out  or  from  the  statement  made  by  the  appel- 
lant's counsel  on  the  trial,  but,  on  the  contrary,  the 
counsel  on  the  trial  stated  a  different  reason  to  the 
court  as  a  purpose  for  offering  part  of  this  evidence, 
and  there  was  no  statement  or. other  circumstance  in- 
forming the  court  that  it  was  part  of  a  previous  conver- 
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sation  brought  out  by  appellee  that  was  being  inquired 
about,  and  the  question  asked  gives  no  indication  of  the 
fact. 

The  objection  to  the  question  seeking  to  show  the 
kind  of  goods,  etc.,  in  the  store  in  July  prior  to  the  sale 
in  January  following  was  properly  sustained,  as  proof 
of  the  value  of  the  goods  in  the  store  in  July  was  too 
remote  in  time  to  be  taken  as  a  basis  on  which  to  form 
an  estimate  of  the  value  of  the  goods  that  were  in  the 
store  in  January  at  the  time  of  the  sale  in  question. 

The  declarations  testified  to  by  Leeth  as  having  been 
made  to  him  by  McCutchen  while  negotiating  for  the 
purchase  in  question  were  admissible  as  being  part  of 
the  transaction  the  bona  fides  of  which  was  in  issue.  It 
was  also  competent  as  part  of  the  same  conversations 
that  had  been  brought  out  by  appellant  when  it  intro- 
duced the  deposition  of  McCutchen  in  evidence.  The 
appellant  had  previously  also  introduced  the  answers 
to  the  interrogatories  propounded  to  Leeth  containing 
practically  the  same  statements.  And  that  both  the  ap- 
pellant and  appellee  regarded  these  declarations  as  part 
of  the  res  gestae  of  the  transaction  on  the  former  as 
well  as  this  trial  is  evident  from  the  interrogatories 
propounded  by  appellant  to  Leeth  and  McCutchen,  and 
the  introduction  of  Leeth's  testimony  given  on  the  for- 
mer trial  in  this  trial  as  to  these  declarations  for  the 
purpose  of  contradiction. 

Appellant's  objection  to  the  question  asked  the  wit- 
ness Leeth  with  reference  to  the  depreciation  in  value 
of  a  remnant  stock  of  goods  or  secondhand  stock  or 
bankrupt  stock  on  the  ground  that  there  was  no  evi- 
dence of  the  stock  being  a  bankrupt  stock  is  not  avail- 
able, in  that  it  goes  to  the  entire  question  and  not  alone 
to  the  question  of  a  bankrupt  stock,  and  there  was  evi- 
dence upon  which  the  hypothesis  of  a  remnant  stock  or 


Digitized  by 


Google 


21  OF  ALABAMA.  336 

[Montgomery -Moore  Mfg.  Go.  v.  Leeth.] 

certainly  a  secondhand  stock  could  be  correctly  predi- 
cated. The  question  and  answer  included  an  estimate 
of  value  upon  a  remnant  or  secondhand  stock  of  goods; 
aAd,  there  being  evidence  to  support  such  a  hypothesis, 
and  the  objection  going  to  the  entire  question,  the  court 
properly  overruled  it.  On  the  former  appeal,  the  Su- 
preme Court  held  it  to  be  error  to  allow  proof  of  a 
remnant  stock  of  goods  in  absence  of  proof  that  the 
stock  was  a  remnant  stock,  but  the  bill  of  exceptions 
on  this  appeal  shows  Leeth  testified  that  it  was  a  rem- 
nant stock  of  goods.  If  part  of  an  answer  is  admissi- 
ble, an  objection  to  the  question  as  a  whole  may  be  over- 
ruled. The  court  is  under  no  duty  to  separate  the  legal 
from  the  illegal.-- -Weaver  v.  State,  139  Ala.  130,  36 
South.  717;  Lorvgmire  v.  State,  130  Ala.  66,  30  South. 
413;  Hill  V.  State,  146  Ala.  51,  41  South.  626, 

Proof  of  the  sale  of  the  cow  was  merely  a  circum- 
stance and  properly  allowed  for  the  purpose  of  being 
considered  in  connection  with  all  the  other  evidence  to 
prove  the  value  of  the  animal.  Besides,  the  exception 
to  the  action  of  the  court  in  overruling  the  appellant's 
objection  is  shown  to  have  been  taken  after  the  witness 
answered  the  question,  and  is  not  available. 

The  Avritten  charges,  respectively,  asked  by  the  dif- 
ferent parties,  some  of  which  are  given  and  some  refus- 
ed, are  not  numbered  or  designated  as  required,  and, 
while  not  fatal  to  the  charges,  it  renders  it  difficult  to 
refer  to  and  discuss  them  properly  without  some  em- 
barrassment.— Gibson  t\  State,  89  Ala.  121,  8  South. 
98,  18  Am.  St  Rep.  96;  So,  Ry.  Co,  v.  Gofer,  149  Ala. 
565,  43  South.  102. 

The  first  charge  appearing  in  the  record  as  request- 
ed by  appellant  and  refused  by  the  court,  and  made 
the  ground  of  the  thirty-fourth  assignment  of  error, 
can  be  read  as  not  including  in   the  hypothesis,  but 
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stating  as  a  fact,  that  McCutchen  was  selling  his  prop- 
erty and  converting  the  proceeds  into  money  for  the 
purpose  of  getting  it  beyond  the  reach  of  creditors,  a 
controverted  fact  on  which  the  evidence  w^as  in  con- 
flict 

The  charge  does  not  limit  the  property  sold  by  Mc- 
Cutchen to  the  property  in  question  that  was  purchas- 
ed by  Leeth,  but  only  predicates  "his  property,"  and 
the  sale  of  other  property  by  McCutchen  for  the  pur- 
pose of  converting  it  into  money  with  the  intent  to 
place  the  proceeds  derived  from  its  sale  beyond  the 
reach  of  creditors  would  not,  as  a  matter  of  law,  make 
the  sale  of  different  property  at  or  about  the  same  time 
to  Leeth  void.  The  evidence  in  the  bill  of  exceptions 
«hows  that  McCutchen  had  made  sales  of  other  proper- 
ty at  or  about  the  time  of  the  sale  to  T^eeth.  The  court 
was  not  in  error  in  refusing  the  charge. 

The  second  charge  set  out  as  requested  by  appellant 
and  refused  by  the  court,  and  made  the  ground  of  the 
thirty-fifth  assignment  of  error,  is  subject  to  the  same 
criticism  as  made  to  the  charge  above  discussed  as  to 
not  limiting  the  property  sold  to  that  purchased  by 
Leeth.  The  charge  is  not  a  clear  statement  of  legal 
principles,  such  as  would  put  the  court  in  error  for  re- 
fusing it,  and  the  legal  principles  contained  in  the  charge 
are  covered  by  other  charges  given  at  appellant's  re- 
quest. 

The  third  charge  set  out,  and  made  the  ground  of  the 
thirty-sixth  assignment  of  error,  is  faulty  for  the  same 
reasons  given  in  discussing  the  first  refused  charge. 

The  fourth  charge  set  out  as  refused,  being  the  thirty- 
*<eventh  ground  of  error  assigned,  also  predicates  "his 
property"  as  sold  by  McCutchen,  without  regard  to  its 
having  been  the  property  purchased  by  Leeth,  being 
sufficient  as  a  matter  of  law  to  make  the  sale  to  Ijeeth 
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v^oid.  The  evidence  set  out  in  the  bill  of  exceptions 
shows  that  McCutchen  had  sold  off  a  part  of  the  stock 
of  goods  to  other  parties  before  selling  to  Leeth.  Mc- 
Cutchen testified :  "The  stock  had  been  reduced  a  good 
deal  before  we  sold  to  Leeth.  I  should  think  f300  or 
1400  and  maybe  |500.'^  He  also  testified :  "I  sold  the 
horse  to  Gus  Gay.  ♦  •  ♦  i  had  about  1,000  pounds  of 
seed  cotton,  ^*  ♦  ♦  which  I  carried  to  Cullman  and  sold. 
I  sold  the  telephone  outfit  through  my  son  to  a  man  in 
the  community.  ♦  •  •  I  sold  practically  all  the  prop- 
erty I  owned,  and  left  Bailey  ton,  Ala,,  the  same  day  I 
sold  to  Leeth.  ♦  ♦  ♦  i  did  sell  three  yearlings  to  a  man 
by  the  name  of  Scott.  We  disposed  of  about  all  of  our 
property  about  the  time  we  sold  the  stock  of  goods  to 
Leeth.^^  The  charge  fails  to  restrict  the  right  of  re- 
covery on  this  proposition  to  the  property  sold  by  Mc- 
Cutchen to  Leeth,  and  the  evidence  shows  the  sale  of 
property  to  other  parties  by  McCutchen  to  which  the 
principle  would  not  apply.  For  the  reasons  given,  the 
court  cannot  be  put  in  error  for  refusing  the  charge, 
and  it  is  unnecessary  to  consider  other  objections  urg- 
ed, and  we  are  not  to  be  understood  as  passing  on  those 
questions. 

There  was  no  error  committed  by  the  court  in  giving, 
at  the  instance  of  the  appellee,  the  two  written  charges 
set  out  in  the  record.  One  of  these  charges  is  exactly 
the  same  charge  passed  on  by  the  Supreme  Court  as 
not  constituting  reversible  error  on  the  former  appeal, 
and  the  other  states  a  correct  proposition  of  law. 

After  a  careful  examination  of  all  the  evidence  set 
out  in  the  bill  of  exceptions,  we  are  unwilling  to  say 
that  the  trial  court  was  in  error  in  refusing  to  set  aside 
the  verdict  and  grant  appellant  a  new  trial.  It  is  not 
enough  in  reviewing  the  question  here  that  the  verdict 
was  against  what  appears  to  be  the  weight  of  the  evi- 
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dence  to  put  the  trial  court  in  error  for  refusing  to 
grant  a  new  trial,  as  the  court,  having  had  the  wit- 
ness before  it,  as  has  often  been  said,  had  a  better  op- 
portunity of  judging  of  their  credibility,  and  the  weight 
to  be  accorded  their  testimony.  It  has  been  the  settled 
law  of  this  state  since  the  rule  was  laid  down  in  the 
case  of  Cobb  v.  Malone,  92  Ala.  630,  9  South.  738,  that 
to  authorize  a  reversal  by  this  court  of  a  judgment  of 
the  trial  court  denying  a  motion  for  a  new  trial  there 
must  have  been  a  plain  and  palpable  failure  of  the  evi- 
dence to,  support  the  verdict — Cobb  v.  Malone,  supra; 
Bingham  v.  Davidson^  141  Ala.  551,  87  South.  738 ;  Lyon 
V,  MoOowan,  156  Ala.  462,  47  South.  342;  Montgomery 
T.  Co.  V.  Haygood,  152  Ala,  142,  44  South.  560.  We  are 
unable  to  eay,  after  allowing  all  reasonable  presump- 
tions in  favor  of  it«  correctness,  that  the  preponderance 
of  the  evidence  against  the  verdict  is.  so  decided  as  to 
clearly  convince  the  court  that  it  is  wropg  and  unjust. 

The  assignments  of  error  are  not  well  taken,  and  the 
case  will  be  aflBrmed. 

xVffirmed. 


Johnston  t\  Llndsey  Biros. 

Assumpsit. 

(Decided  Nov.  14,  1911,  56  South.  762.) 

1.  Trial;  Evidence;  Cbjection. — Where  the  action  was  in  assump- 
sit for  goods  sold  and  work  done,  and  the  plaintiff,  while  a  witness 
on  the  stand,  mentioned  several  items  of  the  account  as  heing  based 
on  facts  within  his  knowledge,  and  stated  that  he  knew  that  the  de- 
fendant owed  the  amount  of  the  account,  and  that  defendant  had 
admitted  the  correctness  of  the  account  when  an  Itemized  state- 
ment was  presented  to  him,  a  motion  to  exclude  his  testimony  be- 
cause he  did  not  know  the  Items  constituting  the  account,  was  based 
on  a  mistake  of  fact,  and  was  properly  overruled. 

2.  Same;  Suffieieney. — W^here  it  appeared  that  the  entries  on  plain- 
tifTs  account  book  were  made  from  memoranda  on  slips  of  paper  by 
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the  persons  making  the  sales  or  doing  the  work,  on  which  the  charges 
were  based,  and  the  correctness  of  some  of  the  charges  was  testi- 
fied to  by  persons  knowing  the  facts,  and  the  defendant  admitted  the 
correctness  of  a  number  of  the  items  embraced  in  the  account,  an 
objection  to  the  admissibility  in  evidence  of  the  account  as  a  whole 
was  properly  overruled,  under  the  rule  that  an  objection  to  the  whole 
where  a  part  is  admissible,  may  be  properly  overruled. 

3.  Appeal  and  Error;  Harmless  Error;  Evidence, — Where  a  de- 
fendant admitted  the  correctness  of  some  of  the  items  of  an  account 
his  case  was  not  prejudiced  by  the  admission  in  evidence  of  the  book 
entries  of  such  items. 

4.  Charge  of  Court;  AppUcaMlity  to  Evidence. — Where  there  was 
evidence  supporting  plaintiff's  claim,  independent  of  the  admissions 
of  the  defendant,  a  charge  assuming  that  the  only  evidence  support- 
ing the  claim  was  the  defendant's  admission,  was  properly  refused. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffou)  Bebney. 

Assumpsit  by  Lindsey  Bros,  against  W.  M.  Johnson. 
Judgment  for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

Inge  &  McOorvey,  for  appellant.  The  court  erred 
in  not  excluding  the  account  books  as  it  appears  from 
the  evidence  that  they  were  not  original  entries  made  by 
the  party  himself,  and  no  effort  was  made  to  show  that 
the  parties  making  them  were  dead  or  out  of  the  juris- 
diction of  the  court, — Disiruukes  v,  Tolston^  67  Ala. 
368;  McDonald  v.  Games,  90  Ala.  147;  Hart  v.  Kendall, 
82  Ala.  144 ;  Bowling  v.  Fannin,  97  Ala,  619 ;  Wager 
Lumber  Co.  v.  Sullivan  L,  C,  120  Ala.  558;  Sfiow  Hard- 
ware  Co.  v.  Loveman,  131  Ala.  221.  Counsel  discuss 
other  assign(ments  of  error  but  without  further  cita- 
tion of  authority. 

RiCKARBY  &  Bonner,  for  appellee.  No  brief  came  to 
the  Reporter. 

WALKER,  P.  J.— The  ground  of  the  defendant's  mo- 
tion to  exclude  the  testimony  of  J.  R.  Lindsey,  one  of 
the  plaintiffs,  as  to  the  correctness  of  the  account,  or 
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as  to  the  correctness  of  any  of  the  items ;  was  ^*that  it  is 
shown  that  the  witness'  testimony  is  based  absolutely 
on  hearsay,  and  because  of  the  witness'  own  statement 
that  he  did  not  know  a  single  item  that  constituted  the 
bill."  This  ground  of  objection  was  not  based  upon 
fact.  Not  only  is  it  not  true  that  the  witness  stated 
that  he  did  not  know  a  single  item  that  constituted  the 
bill,  but  in  the  course  of  his  testimony  he  mentioned 
several  items  as  based  upon  facts  within  his  own  knowl- 
edge, that  he  did  some  of  the  work  covered  by  the  ac- 
count, that  he  himself  sold  to  the  defendant  most  of  the 
articles  named  in  it,  that  he  knew  that  the  defendant 
owed  the  amount  of  the  account  because  he  (witness) 
sold  most  of  it  himself,  and  checked  all  the  bills  he  got; 
and,  besides,  the  witness  testified  to  admissions  made 
by  the  defendant  of  the  correctness  of  the  account  when 
an  itemized  statement  of  it  was  presented  to  him.  The 
motion  to  exclude  was  properly  overruled,  because  it 
was  grounded  on  a  palpable  misstatement  of  fact. 

The  account  sued  on  covered  the  period  from  June 
14  to  August  1,  1909.  The  entries  on  the  plaintiff's  ac- 
count book  were  made  by  three  persons,  one  of  them 
making  the  entries  under  the  dates  from  June  14th  to 
June  18th,  both  inclusive,  another  making  the  subse- 
quent entries  to  and  including  July  17th,  and  still  an- 
other person  making  the  rest  of  the  entries.  Each  of 
the  three  persons  testified  in  regard  to  the  entries  made 
by  him.  The  several  parts  of  the  account  as  shown  on 
the  book  and  covered  by  the  testimony  of  the  three 
witnesses  were  successively  offered  in  evidence,  and 
then  the  plaintiffs  offered  in  evidence  the  account  as 
a  whole  as  shown  on  the  book.  The  defendant  succes- 
sively objected  to  the  admission  jn  evidence  of  the  sev- 
eral portions  of  the  account  testified  about  by  the  three 
witnesses,  respectively,  and  of  the  account  as  a  whole 
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when  it  was  offered ;  the  ground  of  objection  now  relied 
on  being  that  the  entries  were  not  original  entries,  land 
were  not  made  bj  persons  having  knowledge  of  the 
facts  or  of  the  correctness  of  the  several  charges.  In 
neither  instance  was  the  whole  of  the  evidence  objected 
to  subject  to  the  objections  made.  While  the  persons 
who  made  the  entries  did  not  have  knowledge  of  the 
correctness  of  the  charges,  and  made  the  entries  from 
memoranda  written  on  slips  of  paper  used  by  the  per- 
sons making  the  sales  or  doing  the  work  upon  which 
the  several  charges  were  based,  yet  the  correctness  of 
some  of  these  charges  was  testified  to  by  persons  claim- 
ing to  have  knowledge  of  the  facts.  Besides,  it  plainly 
appears  from  the  testimony  of  the  defendant  himself 
that  he  w»as  notdisiJiiting;  but,  on  the  contrary,"  Wad 
admitting  the  correctness  of  a  number  of  items  embrac- 
ed in  the  account. 

He  could  not  have  been  prejudiced  by  the  admission 
in  evidence  of  the  account  book  entries  of  items  the  cor- 
rectness of  w^hich  he  did  not  question.  In  each  instance 
he  made  his  objection  so  broad  as  to  cover  charges 
which  he  was  confessing  to  be  unobjectionable.  As 
each  of  these  objections  went  to  the  whole  of  the  evi- 
dence objected  to,  part  of  which  was  not  subject  to 
the  objection  or  was  not  prejudicial,  the  court  is  not 
to  be  put  in  error  for  overruling  the  objections. — Ala- 
hama  Midlwnd  R,  Co,  v.  Darby  d  Son,  119  Ala.  531,  24 
South.  713;  Harper  v.  Stute,  109  Ala.  28,  19  South. 
857. 

In  view  of  the  conclusion  above  stated  that  the  court 
was  not  in  error  in  its  rulings  on  the  defendant's  ob- 
jections to  the  proof  of  the  account  sued  on,  it  is  plain 
that  the  tenth  and  eleventh  assignments  of  error,  based 
npon  the  refusal  of  two  written  charges  requested  by 
the   defendant,    cannot   be   sustained.     Each   of  these 
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charges  involves  the  afisumption  that  the  only  evidence 
in  the  case  supj^orting  the  plaintifPs  claim  as  made  in 
their  complaint  was  that  in  reference  to  his  admissions 
and  promises  on  the  subject.  The  assumption  is  un- 
warranted. Independent  of  the  evidence  as  to  the  de- 
fendant's admissions  and  promises,  there  was  evidence 
tending  to  support  the  claim  of  the  plaintiffs  as  set  up 
in  their  complaint.  For  this  reason,  the  refusal  of 
those  two  charges  may  be  justified,  without  considering 
whether  they  were  otherwise  subject  to  objection. 
Affirmed. 


Russell  r.  First  Nat.  Bank  of  Hartselle. 

Assumpsit. 

(Decided  Nov.   14.  1911,  rehearinp  denied  Dec.  14.  1911,  56  South 

868.) 

1.  Banks  and  Banking;  Checks;  Payment  on  Forged  Endorse- 
ment; DiUigence — Where  a  check  is  drawn  payable  to  an  actually 
existing  person,  and  his  endorsement  thereon  is  forged,  payment  by 
the  banl{  is  not  an  acquittance,  as  a  general  rule;  and  this  is  true 
although  it  hears  the  endorsement  of  otlier  banks  through  which  It 
has  passed,  the  paying  bank  having  used  no  diligence  in  ascertaining 
whether  the  endorsement  was  genuine,  and  not  having  shown  that 
the  other  banks  had  used  any. 

2.  Same;  Presumption. — If  it  can  be  said  that  the  fact  that  the 
endorsement  of  the  payee  of  a  check  was  forged  by  a  person  of  the 
same  name,  living  where  the  bank  was  located  which  first  cashed 
the  check,  could  effect  the  liability  of  the  bank  on  which  it  was 
drawn  and  which  subsequently  paid  it,  to  the  drawer  of  the  check, 
such  an  endorsement  by  such  a  person  cannot  be  presumed. 

3.  Same;  Delivery  to  One  as  Agent  of  Payee. — While  the  rule  is 
that  where  one,  by  representing  that  he  is  a  certain  other  person, 
induces  another  to  draw  a  check  in  his  favor  in  the  name  of  the 
person  he  represents  himself  to  be,  the  drawer  of  the  check  cannot 
complain  of  its  payment  by  the  bank  on  which  it  is  drawn,  when 
endorsed  by  such  imposter  .in  the  name  assumed  by  him^  yet  this  rule 
does  not  apply  where  a  check,  payable  to  a  certain  person,  is  de- 
livered to  another  on  his  false  representation  that  he  is  the  payee^A 
agent,  and  is  paid  on  said  importer's  forged. endorsement. pft^  pay- 
ee's name. 


Digitized  by 


Google 


2  1  OP  ALABAMA.  343 

[Russell  V.  First  Nat.  Bank  of  Hartselle.] 

4.  Same;  Evidence. — ^Where  H.  falsely  represented  himself  to  be 
an  agent  of  F.  and  delivered  to  R.  a  deed  to  land,  the  signature  of  F 
liieing  forged  thereto,  and  received  from  R.  a  check  payable  to  F.,  the 
bank  on  which  It  was  drawn,  on  being  -sued  by  R.  on  the  ground 
that  it  was  liable  for  payment  of  the  check  on  the  forged  endorse- 
ment of  F's  name,  may  not  introduce  the  deed  in  evidence,  for  the 
purpose  of  comparing  the  signature  to  the  deed  with  that  of  the  en- 
dorsement of  the  check;  it  being  entirely  immaterial  whether  they 
were  the  same  or  not 

5.  Bame. — ^As  regard  the.  liability  of  the  bank  on  which  a  check  is 
drawm,  for  paying  It  on  a  forged  endorsemient  of  the  payee's  name. 
It  Is  immaterial  that  the  land,  for  the  payment  of  which  the  check 
was  given,  was  worth  more  than  was  paid  for  It. 

6.  Words  and  Phmses;  "Fotd."— A  "void"  thing  is,  in  legal  effect, 
nothing,  and  has  no  effect  whatever. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thos.  W.  Wert. 

Action  by  T.  J.  Russell  against  the  First  Nat.  Bank 
of  Hartselle  to  recover  money  paid  by  it  on  a  check 
drawn  by  him,  endorsement  of  which  was  forged.  Judg- 
ment for  defendant  and  plaintiff  appeals^  Reversed 
and  remanded. 

Callahan  &  Habbis^,  for  appUant.  Where  an  impos- 
tor assumes  to  act  as  agent  and  the  check  is  payable 
to  his  principal,  and  delivered  to  him  as  agent, 
and  the  check  is  paid  by  the  drawee  bank  by  forged  en- 
dorsement the  bank  becomes  liable  to  drawer. — Trust 
Co.  V.  Northwestern  Bank,  50  L.  R.  A.  75,  and  notes; 
Murphree  v.  Metropolitan  Nat,  Bank,  77  N.  E.  693; 
Jordan-March  Go.  v.  Nat  Bank,  22  L.  R.  A.  (N.  S.)  264  j 
6  L.  R,  A.  625;  48  N.  E.  160;  17  L.  R.  A.  (N.  S.)  514. 
Charges  8,  11,  and  14  refused  to  plaintiff  presents  this 
proposition  and  should  have  been  given.  The  court  err- 
ed in  declining  to  allow  the  plaintiff  to  answer  the 
question  propounded  to  him,  to  which  objection  was 
sMBtained.— Thompson  v,  N.  E.  M.  8.  Co.,  110  Ala.  408; 
6  EUcy.  Ev.  431;  71  N.  E.  694;  5T  A.  M.  Dec.  257.  The 
demurrer  to  pleaS  19  and  20  should  haVe  been  sustaiil- 
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ed.—Osborne  v.  A.  S.  <fe  W.  Co.,  135  Ala,  575;  Phoenix 
Ins.  Co.  V.  oMog,  78  Ala,  301 ;  Section  5330,  Code  1907. 
There  is  no  legal  presumption  that  the  check  was  en-^ 
dorsed  by  a  person  whose  name  was  the  same  as  that 
of  the  payee  of  the  check. — Tinney  v.  G.  of  Oa.  By.  Co., 
129  Ala.  527.  Demurrers  to  pleas  8  and  12  should  have 
been  sustained.^Authority  supra  and  17  N.  Y.  205 ;  98 
Ind.  85 ;  5  C>  c.  548.  Charges  4  and  5  should  have  been 
given. — Jordan-Marsh  Co.  v.  Nat.  Bdnk,  supra.  The 
court  erred  in  giving  chajfge  25  for  defendant. — 5  Cyc. 
548. 

Tennis  Tidwbll,  for  appellee.  Counsel  discuss  the 
pleadings  and  insist  that  the  court  did  not  err  in  over- 
ruling demurrers  thereto. — White  v.  Springfield,  134 
Mass.  234;  Bank  v.  Bank,  23  K  R  A.  615.  The  neg* 
ligence  of  the  plainti£f  was  the  proximate  cause  of  his 
loss  and  was  a  good  defense. — A.  G.  8.  R.  B.  Co.  v. 
Chapman^  80  Ala.  615.  The  recitals  in  the  deed  were 
conclusive  of  the  facts  therein  recited. — Russell  v.  Holl- 
man,  47  South.  205.  Having  been  introduced  by  the 
plaintiff  it  was  conclusive  evidence  that  it  was  execut- 
e<l  by  Frarahold  and  it  could  be  used  for  compari- 
son as  to  handwriting. — Griffin  v.  The  Working  Wo- 
man's  Home,  44  South.  605.  Although  the  deed  was 
signed  by  another  it  was  still  the  act  of  Framhold  him- 
self.— /x?i/??s  V.  Watson^  13  South.  470.  Counsel  dis- 
cuss other  assignments  of  error  but  without  citation  of 
authority. 

DR  CrRAFFENRIED,  J.— Frank  Framhold  is  now 
and  lias  been  for  the  past  21  years  a  resident  of  Cincin- 
nati, Ohio.  During  that  period  he  has  owned  160  acres 
of  land,  which  is  situated  near  Hartselle,  in  Morgan 
comity,  A  la.,  and  which  appears  to  be  valuable  princi- 
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pally  for  its  timber.  During  the  period  above  referred 
to,  no  one  has  been  in  the  actual  occupancy  of  the  land, 
and  Pramhold's  possession  of  it  was  that  possessioii 
which  is  referrable  to  his  title.  So  far  as  the  record 
discloses,  he  possesses  and  has  posl^essed,  during  the 
above  period,  an  unincumbered  fee-simple  title  to  the 
land.  He  appears,  to  have  had  relatives  in  Alabama^ 
but  seems  to  have  known  but  little  of  them,' and  wa« 
himself  a  stranger  to  the  people  of  Morgan  county.  It 
further  appears  from  the  evidence  that  he  had  no  agent 
representing  him  in  Morgan  county.  It  seems  that  it 
was  the  custom  of  the  tax  assessors  of  that  county  to 
annually  forward  to  him,  at  his  address  in  Cincinnati, 
an  assessment  blank,  and  upon  such  blank  he  assessed 
the  lands  for  taxation,  and  returned  the  assessment  to 
the  assessor  at  Hartselle.  It  seems  that  his  taxes  were 
paid  by  him  direct  to  the  tax  collector,  but  whether  by 
checks  or  post  office  orders  we  do  not  know. 

It  further  appears  from  the  testimony  that  Framhold 
had  an  uncle,  who  was  about  65  years  of  age,  and  who 
resided,  certainly  for  a  part  of  the  above  period,  in  dif- 
ferent parts  of  Alabama;  and  that  the  name  of  his  un- 
cle was  Frank  Framhold.  There  is  some  evidence  tend- 
ing to  show  that  Frank  Framhold,  the  uncle  of  the 
Framhold  who  owned  the  land,  resided  for  5  or  6  years 
in  Birmingham;  and  it  may  be  that  he  resided  at  that 
place  during  that  period  which  is  covered  by  the  trans- 
action out  of  which  arose  this  controversy.  Frank 
Framhold,  the  nephew  and  the  owner  of  the  land,  does 
not  seem  to  have  known  much  of  his  said  uncle,  as  it 
appeariel  from  the  testimony  that  he  had  not  seen  him 
for  16  of  17  years. 

One  Claud  Harris,  who  was  the  son  of  a  man  who  ap- 
pears to  have  been  the  tax  assessor  of  Morgan  county 
for  a  period  of  six  years,  resided  in  Hartselle,  and  it 
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appears  from  the  evidence  that  he  aided  his  father  in 
the  perrformance  of  his  duties  as  such  tax  assessor. 
It  further  appears  from  the  evidence  that  the  father 
of  Claud  Harris  died  while  he  was  the  tax  assessor  of 
said  county,  and  that  Claud  Harris  acted  as  such  tax 
assessor  from  the  time  of  his  father's  death  until  his 
successor  was  duly  and  regularly  appointed.  We  gath- 
er from  the  evidence  that  the  transaction  out  of  which 
this  litigation  arose  either  occurred  while  Claud  Har- 
ris was  in  the  tax  assessor's  office,  or  shortly  there- 
after. 

The  appellant,  desiring  to  buy  the  said  160  acres  of 
land,  went  to  the  said  Claud  Harris,  and  asked  him  if 
he  knew  who  owned  the  land,  and  whether  it  was  for 
sale.  Claud  Harris  informed  appellant  that  the  land 
belonged  to  Frank  Framhold;  that  it  was  listed  with 
him  for  sale  at  |640,  and  that  Frank  Framhold  lived  in 
Birmingham;  and  that  if  he  desired  the  land  he  could 
get  it  at  that  price.  Thereupon  appellant  told  Harris 
that  he  was  willing  to  pay  |640  for  the  land,  and  would 
do  so  upon  the  execution  and  delivery  to  him  of  a  good 
and  sufficient  deed,  signed  and  executed  by  Frank  Fram- 
hold, and  conveying  a  fee-simple  title  to  the  land.  Har- 
ris then  told  appellant  that  he  would  go  to  Birming- 
ham and  get  the  deed;  and  there  is  evidence  tending 
to  show  that  Harris  about  that  time,  went  to  Birming- 
ham, and  that,  in  the  meantime,  appellant  had  the  ti- 
tle investigated,  and  found,  upon  investigation,  that 
the  title  to  the  land  was  good  in  Frank  Framhold.  It 
further  appears  from  the  evidence  that  Claud  Harris, 
who  was  then  in  Hartselle,  called  appellant  up  over 
the  telephone,  and  told  him  that  he  had  obtained  the 
deed  from  Frank  Framhold,  and  was  ready  to  deliver 
it  to  him  upon  the  payment  of  the  money.  Thereupon 
appellant  met  the  said  Harris  in  the  banking  house  of 
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appellee,  and  Harris  exhibited  to  him  a  deed,  which 
was  regular  on  its  face,  and  which  purported  to  be 
signed  by  Frank  Framhold,  and  which  purported  to 
convey  to  appellant  an  unincumbered  fee-simple  title 
to  the  said  land,  and  which  purported  to  have  been 
duly  witnessed  by  two  witnesses,  and  to  have  been  duly 
acknowledged  before  a  notary  public  in  Birmingham, 
Ala.  Claud  Harris  stated  to  appellant,  at  the  time  he 
banded  appellant  the  deed,  that  his  commission  for 
making  the  sale  was  10  per  cent,  and  that  he  desired 
two  checks;  one  payable  to  the  said  Olaud  Harris  fop 
the  10  per  cent.,  and  the  other  to  said  Frank  Framhold. 
Appellant  declined  to  do  this,  stating  that  he  knew 
nothing  of  the  arrangement  which  had  been  made  be- 
tween Claud  Harris  and  Frank  Framhold,  and  there- 
upon drew  a  check  in  favor  of  Frank  Framhold  for 
$640,  and  had  the  appellee  to  certify  the  check,  and 
then  delivered  the  check  to  Harris,  to  be  by  him  deliv- 
ered to  Frank  Framhold.  Thereupon  appellant  took 
his  alleged  deed,  assumed  such  possession  of  the  land 
as  it  was  capable  of,  assessed  it  for  taxation,  and  in 
the  fall  of  the  year  filed  the  deed  for  record  in  Morgan 
county,  and  it  was  recorded  there. 

The  check  was,  it  appears,  first  negotiated  in  Bir- 
mingham, Ala.  It  appears  to  have  been  indorsed  by 
Frank  Framhold,  Claud  Harris,  J.  B.  Hopkins,  the 
First  National  Bank  of  Birmingham,  which  guaranteed 
all  prior  indorsements,  and  by  the  People's  Savings 
Bank,  which  also  guaranteed  all  prior  indorsements. 
It  was  paid  by  the  appellee  upon  the  faith  of  the  guar- 
anty as  to  prior  indorsements  by  the  above  Birming- 
ham banks.  The  appellee  did  not  know  Frank  Fram- 
hold or  his  signature,  and  made  no  inquiry  as  to  the 
genuineness  of  his  signature  appearing  on  the  back  of 
said  check;  but  it  did  know  the  Birmingham  banks, 
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knew  that  they  were  solvent,  and  relied  exclusively  up* 
on  their  guaranties. 

About  a  year  after  the  paymient  of  the  check,  Frank 
Framhold  came  to  Hartselle,  and  appellant  learned 
then,  for  the  first  time,  that  said  Frank:  Framhold  had 
not  only  not  signed  the  deed,  but  that  he  had  nevei? 
heard  of  it^  ^d  that  he  had  not  only  not  iiidorseed  said 
check,  but  that  be  had  never  heard  of  it  In  oth^r 
words,  appellant  then  learned,  for  the  first  time^  that 
said  deed  was  a  forgery,  and  that  said  Framhold's  sig- 
nature as  the  indorser  of  said  check  was  also  a  fol^ery. 
Thereupon  appellant  immediately  withdrew  any  claim 
that  he  had  previously  been  making  to  said  land  on 
account  of  said  deed,  and  immediately  demanded  of 
appellee  the  payment  of  said  f640  which  it  had  paid 
on  said  check  and  charged  to  appellant's  account  The 
appellee  refused  to  pay  appelant  said  sum,  and  this 
suit  was  brought  by  appellant  dgainst  appellee  for  its 
r^overy. 

1.  As  a  general  rule,  wherfe  a  check  is  drawn,  pay^ 
able  to  the  order  of  any  actually  existing  person,  if  the 
order  or  endorsement  of  such  payee  is  forged,  payment 
by  the  bank  on  which  it  is  drawn  is  not  an  ax:quittance. 
The  depositor  has  directed  payment  to  be  made  in  a 
certain  manner;  a  payment  made  otherwise  than  ac- 
cording to  his  directions  is  no  discharge  of  a  bank's  ob- 
ligation towards  him.  A  check  or  bill,  payable  to  or- 
der, is  authority  to  the  banker  only  to  pay  it  to  the 
payee,  or  to  a  person  who  becomes  the  holder  by  a  gen- 
uine indorsement. — Morse  on  Banks  and  Banking,  vol. 
2  (3d  Ed.)  §  474. 

2.  The  appellee  recognized  the  above  rille,  and  it  un* 
dertook  to  relieve  itself  of  Responsibility  by  claiming 
that  appellant,  through  his  negligence,  had  enabled 
the  man    who    committed    the    forgery    to    success- 
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fully  perpetrate  the  fraud.  It  in  no  way  under- 
took to  show  whaty  if  any,  diligence  was  exercised  by 
either  of  the  bante  in  Birmingham  when  they  receiv- 
ed the  chei'k  to  ascertain  whether  the  payee  had  actu- 
ally indorsed  the  check;  and  it  showed,  by  its  own  evi- 
dence,  that  it  paid  the  check  without  any  investigation 
as  to  the  genuineness  of  the  signature  of  Frank  Fram- 
hold  as  an  indorser  thereof,  and  that  it  paid  it  soleli/ 
upon  the  guaranty  as  to  prior  indorsements  by  the 
banks  in  Birmingham.  It  exercised,  when  it  paid  the 
check,  no  diligence  to  ascertain  whether  Framhold's 
signature  on  the  back  of  the  check  was  genuine,  and  it 
offered  no  evidence  that  the  Birmingham  banks  had 
done  so. 

As  was  said  by  the  Supreme  Court  of  Michigan,  in 
the  case  of  Judgon  Harinon,  Receiver,  v.  Old  Detroit 
National  Bank,  153  Mich.  73,  116  N.  W.  617,  17  L.  R. 
A.  (N.  S.)  514, 126  Am.  St  Rep.  467:  "In  this  case  the 
defendant  took  no  precautions  before  paying  the  war- 
rant to  ascertain  the  identity  of  the  payee.  It  did  not 
show  that  it  paid  the  warrant  to  the  payee  named  there- 
in; it  evidently  relied  upon  the  identification  made  by 
the  bank  in  Denver,  Ck)lo.,  where  the  draft  was  cashed, 
and  whether  that  bank  took  the  requisite  precaution 
or  not  we  do  not  know.  It  would  naturally  excite  sus- 
picion that  a  check  drawn  in  Detroit,  payable  to  a  cor- 
poration in  Chicago,  on  a  bank  in  Detroit  should  be 
presented  to  a  bank  in  the  distant  city  of  Denver.  It 
was  clearly  the  duty  of  Denver  bank  to  take  proper 
means  to  assure  itself  that  it  was  paid  to  the  proper 
party ;  in  other  words,  to  take  proper  means  to  identify 
the  payee. — 2  Morse  on  Banks  and  Banking,  §  466;  Eh 
lis  V.  Ohio  Ufe  Im.  <&  T.  Co.,  4  Oh\Jo  St.  628,  64  Am.' 
Dec.  610.  The  court,  in  the  case  of  Ellis  v.  Ohio  Life 
Ins.  &  T.  Co,,  supra,  said:    'Where  the  negligence  reach- 


Digitized  by 


Google 


350  COUKT  OP  APPEALS  L>«>* 

[Russell  T.  First  Nat.  Bank  of  Hartselle.] 

es  beyond  the  holder,  and  necessarily  affects  the  drawee, 
and  consists  of  an  omission  to  exercise  some  precaution, 
either  by  the  agreement  of  the  parties  or  the  course  of 
business  devolved  upon  the  holder,  in  relation  to  the 
genuineness  of  the  paper,  he  cannot  in  negligent  dis* 
regard  of  this  duty  retain  the  money  obtained  upon  a 
forged  instrument'  The  negligence  of  the  Denver  bank 
is  imputable  to  the  defendant." 

3.  It  is  contended  by  appellee  that,  as  there  was  a 
man  by  the  name  of  Frank  Framhold,  the  uncle  of  the 
owner  of  the  land,  who  may  have  been  living  in  Bir- 
mingham, and  as  he  may  have  been  the  man  who  signed 
the  alleged  deed,  and  as  he  may  have  been  the  man  who 
signed  his  name  on  the  back  of  the  check,  therefore 
there  was  evidence  before  the  jury  which  authorized 
them  to  infer  that  the  Birmingham  banks  received  the 
check  upon  the  genuine  indorsement  of  Frank  Fram- 
hold, the  uncle,  under  a  mistaken  belief  that  he  was 
the  real  payee  of  the  check;  and  that  therefore  there 
was  some  evidence  in  the  case  upon  which  the  appellee 
could  prdicate  a  defense  on  that  ground.  A  signature, 
with  intent  to  defraud,  by  another  person  by  the  same 
name  as  the  person  to  whom  a. check  is  drawn  is  just 
as  much  a  forgery  as  if  the  names  were  different.  In 
this  case  an  intimation  by  us  of  an  opinion  as  to  wheth- 
er the  acceptance,  by  the  banks  in  Birmingham,  of  the 
check  in  good  faith  from  Frank  Framhold,  the  uncle, 
and  the  payment  of  the  money  to  him  would  or  would 
not,  under  all  the  circumstances  surrounding  the  case, 
furnish  appellee  with  a  defense  to  the  suit  would  be 
mere  dictum.  If  Frank  Framhold,  the  uncle,  indorsed 
the  check,  he  was  guilty,  under  the  undisputed  evi- 
dence, of  forgery,  and,  as  there  is  no  evidence  what- 
ever that  he  did  indorse  it,  we  cannot  presume  that  he 


Digitized  by 


Google 


2.1  OP  ALABAMA.  351 

[Russell  v.  First  Nat.  Bank  of  Hartselle.] 

did  SO.  The  presumption  of  the  law,  on  the  contrary, 
is  that  he  did  not 

4.  There  appears  in  a  community  occasionally  an 
impostor — a  person  assuming  the  name  of  some  other 
j)erson,  for  the  purpose  of  imposition  or  fraud.  In 
such  cases,  the  general  rule  seems  to  be  that,  where  the 
impostor  assumes  to  be,  and  by  such  assumption  in- 
duces a  drawer  of  a  check  to  believe  he  is  in  fact,  the 
person  he  claims  to  be,  and  is  by  the  drawer  of  the 
check  actually  najned  as  payee  in  the  check,  then  the 
drawer  of  the  check  has  no  right  to  complain  of  the 
payment  of  the  check  by  the  bank  upon  which  it  is 
drawn,  if  it  was  actually  indorsed  by  the  impostor,  and 
he  received  the  money.  But  this  rule  does  not  apply 
ordinarily  to  a  case  where  the  impostor  merely  assumes 
to  be  the  agent  of  the  person  named  as  the  payee,  and 
not  the  paj-ee  himself;  for,  while  the  drawer,  by  deliv- 
ering the  check  to  such  a  person,  may  be  regarded  .as 
vouching  for  his  as  the  agent  of  the  payee,  he  does  not 
vouch  for  his  right  to  indorse  the  payee's  name. — Jud- 
son  Harmon,  Receiver,  v.  Old  Detroit  National  Bank, 
supra. 

In  the  present  case,  there  was  no  one,  so  far  as  the 
evidence  discloses,  in  Birmingham  or  elsewhere  who  per- 
sonated Frank  Framhold.  The  evidence  does  show  that 
Claud  Harris  falsely  represented  himself  to  be  the  agent 
of  Frank  Framhold,  and  that  he,  in  person,  or  by  the 
aid  of  some  confederate,  forged  Frank  Framhold's  sig- 
nature on  the  back  of  the  check.  The  fact  that  he,  either 
in  person  or  with  the  aid  of  a  confederate,  also  forged 
the  same  name  to  a  deed  does  not,  it  seems  to  us,  throw 
any  light  upon  this  case,  or  in  any  way  help  appellee. 
No  banker  who  handled  the  check  ever  saw  the  signature 
to  the  deed,  and  it  cannot  be  said  that  the  signature  to 
the  deed  in  any  way  caused  the  bankers,  or  any  of  them, 
to  cash  the  check. 
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We  can  see  nothing  in  the  facts  of  this  case  which 
takes  it  without  the  operation  of  the  well-established 
rule  that  a  banker  on  whom  a  cheek  is  drawn  must  as- 
certain, at  his  peril,  the  identity  of  the  person  named 
in  it  as  payee;  and  we  can  see  nothing  from  which  a  rea- 
sonable conclusion  can  be  drawn  that  any  bank  connect- 
ed with  this  transaction  was  misled  by  an  act  of  negli- 
gence or  other  fault  of  appellant,  justifying  the  mistake 
which  was  made  in  the  payment  of  the  check. — Murphy 
V.  Metropolitan  National  Bank,  191  Mass.  159,  77  N.  E. 
693, 114  Am.  St.  Rep.  595. 

It  is  true  that  the  delivery  by  appellant  of  the  (;heck 
to  Harris  enabled  Harris^  in  person  or  by  the  aid  of  a 
confederate,  to  commit  a  forgery,  but  appellant  had  the 
right,  when  he  delivered  Harris  the  check,  to  presume 
that  when  the  check  was  presented  for  payment  the 
bank  to  which  it  was  presented  would  exercise  those  pre- 
cautions with  reference  to  the  genuineness  of  the  signa- 
ture of  the  payee  that  the  law  in  such  cases  requires. 
This  the  evidence  altogether  fails  to  show. — Murphy  r. 
Metropolitan  National  Bank,  supra.  The  stability  of 
business  requires  that  when  a  rule  of  law  is  announced 
it  shall  be  adhered  to  in  all  cases  covered  by  it,  although 
hardships  may  thereby  at  times  result ;  for  *^he  known 
certainty  of  the  law  is  the  safety  of  all.'' — 2  Coke  upon 
Littleton,  395a. 

5.  The  trial  court,  against  the  objection  of  appellant, 
permitted  appellee  to  introduce  in  evidence  the  alleged 
deed  from  Frank  Framhold  to  appellant.  As  the  evi- 
dence shows,  without  dispute,  that  Frank  Framhold 
never  signed  the  deed,  and  never  acknowledged  it  before 
any  person,  the  deed  and  the  acknowledgment  were  abso- 
lutely void.-  Gndcr  p,  American  Freehold  Mortgage  Co., 
99  Ala.  291,  12  South.  775,  42  Am.  St.  Rep.  58;  Chatta- 
noofja  N:  B.  d  L.  AsKOckttiott  r.  Vaught,  143  Ala.  389, 
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39  South.  215.  A  void  thing  is,  in  legal  effect,  no  thing, 
and  has  no  effect  whatever.  Words  and  Phrases,  vol. 
8,  p.  7332.  We  are  therefore  of  the  opinion  that  the 
court  erred  in  permitting  appellee  to  introduce  the  said 
deed  in  evidence.  It  was  admitted  in  evidence  by  the 
court  for  the  purpose  of  permitting  a  comparison  of  the 
handwriting  of  the  words  "Frank  Framhold"  on  the 
back  of  the  check  and  to  the  signature  to  the  deed ;  but 
we  can  not,  as  we  have  above  stated,  see  how  this  com- 
parison, whether  favorable  or  unfavorable,  could  have 
been  of  any  legitimate  service  to  the  jury  in  determining 
any  of  the  legitimate  inquiries  in  the  case.  The  check 
was  delivered  to  Harris  for  Frank  Framhold,  the  owner 
of  the  land,  to  be  by  Harris  delivered  to  him.  It  was 
not  delivered  to  him  for  the  purpose  of  enabling  him, 
through  forgery,  to  commit  a  fraud  upon  any  person, 
and  there  is  nothing  in  the  record  indicating  that  it  was 
so  done. 

6.  The  trial  court  also  permitted  some  of  the  witnesses 
for  appellee  to  testify  that,  in  their  opinion,  the  160 
acres  of  land  was  worth  much  more  than  f  640.  The  wit- 
nesses who  so  testified  showed  by  their  testimony,  in  the 
first  place,  that  they  had  never  been  over  the  land,  and 
were  not  competent  to  testify,  on  that  account,  to  its 
value,  and,  in  the  second  place,  it  mattered  not  to  ap- 
pellee, or  any  banker  into  whose  hands  the  check  came, 
whether  appellant  was  paying  full  value  for  the  land  or 
not. 

It  therefore  appears  to  us  that  the  court  below  com- 
mitted error  in  the  trial  of  this  case  which  was  mani- 
festly prejudicial  to  appellant,  and  this  cause  is  there- 
fore reversed  and  remanded. 

Reversed  and  remanded. 

23  CA 
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Borden  &  Co.  v.  Vlnegrar  Bend 
Lumber  Co. 

Assumpfsit. 

(Decided  Nov.   14,   1911,  56  Soutli.  775.) 

1.  Xetc  Trial;  Granting;  Discretion  of  the  Court, — Unless  the  evi- 
dence plainly  and  palpably  supports  the  verdict,  the  action  of  the 
trial  court  in  granting  a  new  trial  will  not  be  disturbed  on  appeal. 

2.  t^ales;  Breach  of  Contract;  Damages. — Where  the  purchase  will 
minimize  the  loss,  the  buyer  may  purchase  from  the  seller,  who  fails 
to  comply  with  the  contract,  without  being  held  to  have  abandoned 
the  orginal  contract  or  to  have  waived  any  right  of  action  for  dam- 
ages for  breach  thereof. 

3.  Compromitic  and  i^rttlemcnt :  Part  Paynwnt;  Consideration. — 
Where  a  claim  is  imliquidated  and  the  balance  above  a  specified  sum 
is  in  dispute,  the  payment  of  the  specified  sum  in  settlem^^nt  of  the 
claim  is  not  a  c<msiderati(m  for  the  settlement  of  the  entire  claim, 
unless  accoi)ted  in  full,  or  unless  there  are  mutual  concessions  at- 
tendant on  the  payment. 

4.  Sanif";  Accord  and  Satisfaction. — Where  the  demand  is  unliqui- 
dated and  the  debtor  pays  by  way  of  compromise  something  more 
than  he  admitted  to  be  due  in  satisfaction  of  the  entire  debt,  and 
the  creditor  accepts  such  payment,  there  is  an  accord  and  satisfac- 
tion of  the  entire  claim. 

AppfUL  from  Mobile  Circuit  Court. 

Heard  before  Hou.  Samuel  Browne. 

Assumpsit  by  N.  H.  Borden  &  Co.  ajicainst  the  ^'inef?ar 
Bend  Lumber  Co.  There  was  jud^uient  for  plaintiff 
and  from  a  judfj:ment  j^i'antinu  the  defendant  a  new 
trial,  plaintiff  ai)peals.     Affirmed. 

John  I^].  ^Mitchell,  for  appellant.  The  expression 
f.  o.  b.  vessel  meant  delivery  on  the  v(»ssel  without  char2:e 
to  appellant. — hJUiott  i\  HoviHon,  140  Ala.  368;  If  ash  v. 
Toirnr,  5  Wall.  689.  It  was  necessary  for  appellant  to 
obtain  the  lumber  elsewhere,  and  it  was  its  duty  to  do  so 
as  cheaply  and  expeditiously  as  it  could  and  hold  appel- 
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lee  responsible  for  any  excess  over  the  contract  price 
and  such  reasonable  and  necessary  expenses  and  loss  as 
was  incurred. — Watson  v,  Kirby,  112  Ala.  445;  McFad- 
den  V.  Henderson,  128  Ala.  235.  The  amount  paid  to  the 
master  of  the  vessel  as  demurrage  was  a  part  of  the  legi- 
timate damage — 5  Sutherland  on  Damage,  section  663. 
This,  however,  cannot  be  carried  to  the  extent  of  requir- 
ing the  purchaser  to  consider  any  offer  made  by  the  party 
in  default  on  terms  other  than  those  specified  in  the  con- 
tract itself. — Authority  supra  and  Cook  Mfg.  Co.  v.  Ran- 
dall, 17  N.  W.  507;  35  Barb.  515;  1  L.  E.  A.  669.  Here 
the  judgment  was  not  contrary  to  the  evidence  nor  was 
the  verdict  excessive  and  hence  the  court  erred  in  grant- 
ing a  new  trial. 

Stevens  &  Lyons  and  K.  H.  &  K.  :M.  Smith,  for  ap- 
pellee.— It  is  elemental  that  a  (contract  for  which  there 
is  no  consideration  is  void.  There  was  a  dispute  as  to 
the  amount  in  excess  of  a  certain  sum  and  there  is  no 
consideration  shown  for  the  release  of  the  balance. — 
Hand  Lumher  Co.  i\  Hall,  41  South.  78.  The  appellees 
were  therefore  entitleil  to  their  set  off  of  that  sum.  The 
appellant  was  re(|uired  to  minimize  its  damage  and  if  it 
could  do  so  by  a  purchase  from  appellee  it  was  its  duty 
to  buy  there. — Laurence  r.  Porter,  26  L.  K.  A.  167. 

PELHAM,  J. — Appellant  in  the  court  below  recov- 
ered a  judgment  against  appellee,  and  on  the  motion  of 
the  appellee  the  trial  court  set  aside  the  judgment  and 
ordered  a  new  trial.  The  judgment  of  the  circuit  court 
in  setting  aside  the  verdict  and  granting  a  new  trial  is 
here  assigned  as  error. 

The  grounds  of  appellee's  motion  for  a  new  trial  were, 
in  effect,  that  the  judgment  was  excessive,  contrary  to* 
law,  and  contrary  to  the  evidence. 
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A  careful  examination  of  the  evidence  set  out  in  the 
bill  of  exceptions  does  not  lead  us  to  the  conclusion  that 
it  so  plainly  and  palpably  supports  the  verdict  set  aside 
by  the  trial  court  in  the  exercise  of  its  discretion  as  to 
authorize  us,  in  reviewing  the  case,  to  reverse  the  order 
of  the  court  in  ijranting  the  motion. 

The  trial  judge,  having  a  better  opportunity  for  pro- 
nouncing upon  the  weight  and  convincing  power  of  the 
evidence,  is  given  a  discretion  in  passing  upon  motions 
for  new  trial,  and  his  action  will  not  be  reversed  where 
the  discretion  has  been  exercised  in  granting  such  a  mo- 
tion unless  the  evidence  plainly  and  palpably  supports 
the  verdict.— Cobb  r.  Malone,  92  Ala.  630,  9  South.  738; 
Smith  i\  Tomhighec  <t  Xorthcni  R.  Co.,  141  Ala.  332.  37 
South.  389;  Wooclroof  v.  Hall  ct  al,  157  Ala.  416,  47 
South.  570. 

The  original  suit  wa*«;  brought  by  the  appellant  against 
the  appellee,  seeking  to  recover  |2,000  damages  for 
breach  of  a  contract  to  sell  and  deliver  lumber,  and  ap- 
pellee, besides  the  general  issue,  filed  pleas  of  set-oflf, 
claiming  ?1,000  due  it  from  appellant  under  a  prior  con- 
tract, to  which  claim  appellant  set  up  accord  and  satis- 
faction. 

While  we  deem  it  necessary  to  lay  down  certain  rules 
for  the  guidance  of  the  court  in  another  trial,  we  refrain 
from  discussing  tlie  evidence  at  any  length,  lest  what 
we  might  say  should  have  a  tendency  to  prejudice  the 
issues  of  fact.  On  the  proposition  of  mitigating  the  loss 
it  is  only  necessary  to  say  that  we  see  no  reason,  as  a 
matter  of  law,  why  the  rule  requiring  the  damaged  party 
to  minimize  his  damages  as  far  as  he  can  reasonably  do 
so  should  exclude  an  obligation,  to  buy  from  the  party 
breaching  the  contract  if  purchase  can  be  made  from 
him  that  will  minimize  the  loss  without  abandoning  the 
contract  or  waiving  any  right  of  action  for  damages  for 
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a  breach  growing  out  of  it.  It  seems  to  us  that  the  rule 
to  this  effect  is  correct,  as  declared  in  LoAJorence  v.  Por- 
ter, 63  Fed.  62,  11  C.  C.  A.  27,  26  L.  R.  A.  167. 

We  state  the  following  rules  as  applicable  to  the  evi- 
dence as  now  before  us  on  the  proposition  of  accord  and 
satisfaction.  No  part  of  the  |3,937.06  paid,  by  the  ap- 
pellant under  the  former  contract  designated  as  "116 
stump"  can  be  regarded  as  a  consideration  for  relin- 
quishing the  balance  claimed  by  the  appellee,  as  due  on 
the  contract  and  pleaded  as  a  set-off  in  this  suit,  as  no 
dispute  existed  between  the  parties  as  to  this  sum's  be- 
ing due  and  payable  at  the  time  it  was  paid,  and  no  con- 
cession was  made  by  the  appellant  in  making  this  pay- 
ment, so  far  as  the  evidence  before  us  shows,  that  would 
be  a  good  consideration  for  a  concession  made  by  the 
appellee  in  receiving  the  smaller  amount  in  satisfaction 
of  the  entire  claim.  The  claim  was  for  an  unliquidated 
demand  and  the  balance  over  and  above  |3,937.06  only 
was  in  dispute.  Then  had  appellant  tendered  and  paid 
the  smaller  amount  in  settlement  of  the  entire  claim, 
and  had  the  appellee  accepted  it  without  protest,  in  sat- 
isfaction of  the  entire  debt,  this  would  have  been  an  ac- 
cord and  satisfaction. 

Or  had  the  appellant  tendered  and  paid  by  way  of 
compromise  something  more  than  it  admitted  to  be  due, 
in  satisfaction  of  the  entire  debt,  and  had  the  appellee 
accepted  such  a  compromise  payment  on  an  unliquidat- 
ed demand,  this  would  have  been  an  accord  and  satis- 
fciction  of  the  entire-  claim.  But  unless  some  other  con- 
sideration than  the  payment  by  the  appellant  of  the  un- 
disputed $3,937.06  moved  between  the  parties,  or  unless 
appellee  received  the  payment  in  satisfaction  of  the  en- 
tire claim  under  contract  "116  stump,"  or  there  were 
mutual  concessions  attendant  upon  the  payment  and 
receipt  of  the  smaller  amount  that  would  be  a  sufficient 
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consideration,  the  appellant's  special  replication  setting 
up  accord  and  satisfaction  of  the  demand  claimed  by 
appellee's  pleas  of  set-oflf  must  fail. — Hod{f€8  v.  Tennes- 
see Co.,  123  Ala.  573,  26  South.  490;  Hand  Lm\her  Co. 
i\  Hall,  147  Ala.  561,  41  South.  78. 

The  court  committed  no  error  under  the  established 
rules  for  reviewing  orders  ^[ranting  new  trials,  and  the 
•case  is  affirmed. 

Affirmed. 


Ritter  et  al.  i\  Hoy  et  al. 

Garnishment, 

(Decided  Nov.  10.   1911.  reheariiij?  denied  Dec.  14.  1911. 
50  South.  814.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence 
is  subsequently  admitted  its  former  exclusion  is  rendered  harmless. 

2.  Same;  Instructions. — Where  the  action  was  on  a  g^amisbment 
bond  and  the  evidence  as. to  actual  damages  was  confined  to  the 
tying  up  of  the  money  by  the  service  of  the  writ,  and  the  effect  it 
had  on  plaintiff's  credit,  a  charge  authorizing  such  actual  damages 
as  was  sustained,  which  would  be  the  interest  on  the  money  for  the 
length  of  time  it  was  tied  up,  and  such  damages  as  resulted  to  plain- 
tiff's   credit,    was    harmless    to    the    plaintiff. 

3.  Same;  Right  to  Allege. — A  party  cannot  complain  of  the  action 
of  the  court  in  overruling  an  objection  to  the  admission  of  evidence 
interposed  by  the  adverse  party. 

4.  Same:  Questions  ReiHetcable;  Exceptions. — Where  no  exception 
Is  reserved  to  a  ruling  on  a  motion  to  exclude  evidence,  such  ruling 
is  not  reviewable  on  appeal. 

5.  Eindence;  Opinion;  Conclusion. — Where  the  action  Is  on  a  g|r- 
nishment  bond  in  aid  of  action  on  a  note,  a  question  seeking  to 
elicit  the  mere  opinion  or  conclusion  of  a  witness  as  to  the  amount 
due  on  the  note,  at  the  time  of  suing  out  the  garnishment  are  prop- 
erly excluded. 

6.  Damages;  Assessment;  Evidence. — ^Where  the  action  Is  for  ac- 
tual damages  which  are  uncertain,  or  have  not  been  admitted,  the 
burden  of  establishing  the  amount  thereof  by  evidence  is  on 
the   plaintiff. 
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7.  Garnishment;  Action  o»  Bond;  Evidence. — In  an  action  on  a 
garnishment  bond  the  question  whether  one  of  the  plaintiffs  had  been 
sued  on  a  debt  prior  to  the  action  on  the  bond  was  properly  excluded 
as  not  affecting  his  cretlit,  and  hence  not  constituting  an  element 
of  damage. 

8.  Same:  DdmafjPH;  Jury  QtteHtion.— Where  plaintiff  in  garnish- 
ment had  writ  served  upon  two  banks,  and  the  defendant  gave  bond 
as  authorized  by  the  statute  and  thereby  had  dissolution  of  garnish- 
ment on  the  day  of  the  issuance  and  service  of  the  writ,  the  ques- 
tion whether  the  issuance  and  service  of  the  writ  entailed  on  the  de- 
fendant in  the  garnishment  action  any  actual  damages  susceptible  of 
ascertainment  was  one  for  the  jury. 

9.  Same  Punitive  Damayeg. — Punitive  damages  cannot  be  assessed, 
where  the  garnishment  was  not  sued  out  maliciously  or  vexatiously. 

Appeal  from  Birminj^ham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  C.  D.  Ritter  and  another  against  F.  L.  Hoy 
and  others  on  a  garnishment  bond.  From  a  judgment 
for  defendants,  plaintiffs  appeal.     Afllrmed. 

The  court  sustained  defendant's  objection  to  the  fol- 
lowing question  propounded  by  plaintiff  to  its  witness 
Ritter:  "State  whether  or  not,  at  the  time  of  the  suing 
out  of  the  garnishment  in  this  case,  you  were  a  practic- 
ing attorney  in  Birmingham.  I  will  ask  you  to  state 
whether  or  not  your  co-plaintiff,  Tribble,  had  been  sued 
for  debt  prior  to  this  action.  What  bank  had  you  done 
business  with  up  to  the  time  of  this  action?"  The  fourth 
assignment  of  error  is  as  follows:  "The  court  erred  in 
overruling  plaintiff's  objection  to  the  following  ques- 
tion propounded  to  the  plaintiff  Ritter  by  the  defendant : 
Mr.  Hoy  was  trying  to  collect  this  note,  wasn't  he?-  " 
The  following  questions  were  propounded  to  the  witness 
Jaflfe,  objections  to  which  were  interposed  by  the  de- 
fendants and  sustained  by  the  court:  "I  will  ask  you 
to  state  whether  or  not,  prior  to  the  26th  day  of  January, 
1910,  Ritter  had  any  credit  at  your  place.  Did  not  Rit- 
ter have  a  good  credit  in  Birmingham?" 

The  charges  referred  to  were  as  follows :  "If  you  be- 
lieve the  evidence  in  this  case,  you  must  find  a  verdict 
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for  the  defendant  for  actual  damages^  although  after 
a  consideration  of  all  the  evidence  you  are  not  thorough- 
ly satisfied  that  the  plaintiflFs  are  entitled  to  punitive 
or  vindicative  damages.  (2)  The  court-  charges  the 
jury  that  the  garnishment  was  wrongfully  sued  out,  un- 
less it  was  actually  necessary  in  order  to  obtain  satis- 
faction of  Hoy's  debt  when  judgment  would  have  been 
obtained  on  said  debt.  If  the  evidence  reasonably  sat/- 
isfies  the  jury  that  the  garnishment  was  not  necessary 
in  order  to  obtain  satisfaction  of  such  judgment,  they 
should  find  a  verdict  for  the  plaintiff  for  the  actual 
damages  done  by  the  suing  out  of  the  garnishment,  in- 
cluding any  loss  that  the  evidence  may  show  the  plain- 
tiffs have  sustained  to  their  credit  by  the  suing  out  of 
said  garnishment;  but  the  verdict  should  not  exceed 
the  amount  of  the  bond  sued  on.  The  fact,  if  it  was  a 
fact,  that  the  said  Hoy  honestly  believed  that  a  garnish- 
ment was  necessary  to  the  collection  of  his  debt,  is  no 
defense  to  the  plaintiflf's  right  to  recover  such  damages, 
if  in  fact  the  garnishment  was  not  necessary  in  order  to 
collect  the  debt.  (3)  The  court  charges. the  jury  that 
if  they  find,  from  all  the  evidence,  that  the  defendant 
Hoy  sued  out  the  wTit  of  garnishment  in  this  case  for 
the  purpose  of  harassing  or  vexing  the  plaintiff,  that 
the  jury  may,  at  their  discretion,  award  the  plaintiffs 
punitive  or  vindicative  damages,  in  addition  to  actual 
damages  sustained  by  them.  (4)  The  court  charges  the 
jury  that  as  a  matter  of  law,  the  plaintiffs  are  not  re- 
quired to  show  the  amount  of  actual  damages,  but  this 
is  a  question  for  the  jury.  (5)  The  court  charges  the 
jury  that  under  the  law  in  a  case  like  this  plaintiffs  are 
not  required  to  prove  the  amount  of  actual  damages, 
but  it  is  suflftcient  if  they  show  facts  from  which  the 
jury  can  by  the  exercise  of  their  judgment  infer  actual 
damages.      (6)    The  court  charges  the  jury  that  the 
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plaintiffs  are  not  required  to  prove  the  amount  of  actual 
damages  they  have  sustained,  but  that,  if  you  find  from 
all  the  evidence  that  plaintiffs  are  entitled  to  recover, 
then  it  is  the  duty  of  the  jury  to  take  into  consideration 
all  the  facts  and  circumstances  proved,  and  if  from  all 
those  facts  and  circumstances  the  jury  And  plaintiffs 
have  suffered  actual  damages  on  account  of  the  wrong- 
ful suing  out  of  the  writ  of  garnishment,  then  the  jury 
should  consider  such  facts  and  circumstances  proved, 
and  assess  such  actual  damages  as  thpy  believe  the 
plaintiffs  have  sustained  by  reason  of  the  wrongful  su- 
ing out  of  said  garnishment." 

The  following  charges  were  given  at  the  instance  of 
the  defendant:  "(2)  Unless  you  believe  that  Hoy  sued 
out  the  garnishment  maliciously  or  vexatiously,  you  can 
not  find  punitive  or  exemplary  damages.  *  *  *  (5) 
If  you  believe  from  the  evidence  in  this  case  that  C.  D. 
Ritter  and  George  Tribble  were  indebted  to  Hoy  on 
January  26,  1910,  and  if  you  further  believe  from  the 
evidence  that  said  Hoy  honestly  believed  that  there  was 
reasonable  and  probable  cause  for  suing  out  the  gar- 
nishment in  question,  then  you  can  only  find  for  the 
plaintiffs  such  actual  damages  as  the  evidence  satisfied 
you  they  sustained.  (6) If  you  believe  that  Hoy  did  not 
sue  out  the  garnishment  maliciously  or  vexatiously,  you 
can  only  find  for  the  plaintiffs  such  actual  damages  as 
they  have  shown  you  by  the  evidence  that  they  have  sus- 
tained, which  would  be  interest  on  the  money  tied  up, 
if  you  believe  that  any  was  tied  up,  for  such  length  of 
time  as  it  was  tied  up,  and  such  damages,  if  any,  to  the 
plaintiff's  credit.'' 

Gaston  &  Pettus  and  C.  D.  Bitter^  for  appellant. — 
The  plaintiff  should  have  been  allowed  to  show  that  he 
had  credit  with  the  banks  and  others,  and  that  he  bore  a 
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good  reputation  in  town. — Pollock  v.  Gcmtt,  69  Ala.  373 ; 
Mobile  F.  d  C.  Co.  v.  Little,  108  Ala.  445.  Under  the 
evidence  plaintiff  was  clearly  entitled  to  the  affirmative 
charge. — Mobile  F.  d  C.  Co,  v.  Little,  supra;  Ala.  State 
Larvd  Co.  v.  Reed,  99  Ala.  19.  Vindictive  damages  may 
be  recovered,  where  a  garnishment  is  sued  out  malicious- 
ly or  vexatiously,  as  was  the  case  here. — Floyd  v.  Hamil- 
ton,  33  Ala.  235 ;  Hayes  v.  Anderson,  57  Ala.  374.  Coun- 
sel discuss  other  assignment  of  error,  but  without  furth- 
er citation  of  authority. 

Wallace  T.  Ward,  for  appellee.  No  brief  reached  the 
Reporter. 

WALKER,  P.  J.— The  plaintiflPs  (appellants  here) 
could  not  have  been  prejudiced  by  the  action  of  the  court 
in  sustaining  objections  to  questions  propounded  to  the 
plaintiff  Ritter  as  to  whether  or  not  at  the  time  of  the 
suing  out  of  the  garnishment  he  was  a  practicing  attor- 
ney in  Birmingham,  and  as  to  what  banks  he  had  done 
business  with  up  to  that  time,  as  the  evidence  sought  to 
be  elicited  by  each  of  those  questions  was  subsequently 
admitted  by  the  court 

There  was  no  error  in  sustaining  the  objection  of  the 
defendant  to  the  question  to  the  plaintiff  Ritter  as  to 
whether  or  not  his  coplaintiflf,  Tribble,  had  been  sued  for 
debt  prior  to  this  action.  The  matter  called  for  could 
have  had  no  bearing  on  any  issue  in  this  case.  It  is  sug- 
gested in  argument  that  the  inquiry  was  pertinent  on 
the  question  of  credit.  We  do  not  think  so.  The  mere 
fact  of  one's  being  sued  on  an  alleged  debt  would  have 
no  legitimate  tendency  to  prove  that  he  owed  such  debt 
and  was  in  default  in  its  payment,  and  could  not  be 
regarded  as  a  circumstance  unfavorably  affecting  his 
credit     On  the  other  hand,  the  fact  that  he  had  never 
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been  sued  for  a  debt  would  have  no  tendency  to  prove 
that  he  had  been  indebted  or  that  he  enjoyed  or  was  en- 
titled to  credit. 

The  bill  of  exceptions  does  not  show  that  the  plain- 
tiffs interposed  any  objection  to  the  question  asked  the 
plaintiff  Ritter  as  to  Mr.  Hoy's  trying  to  collect  the 
note.  The  statement  is  that  the  defendants  objected  to 
that  question.  The  plaintiffs  cannot  complain  of  the 
overruling  of  an  objection  made  by  the  defendants. 

The  ruling  of  the  court  on  the  motion  of  the  defend- 
ants to  exclude  the  answer  of  the  witness  Jaffe  to  the 
question  in  regard  to  the  general  credit  of  the  plaintiff 
Ritter  is  not  presented  for  review,  as  no  exception  was 
reserved  to  that  ruling. 

The  expressed  purpose  of  the  questions  asked  the  de- 
fendant Hoy  on  his  cross-examination  in  reference  to 
the  consideration  of  the  note  sued  on  in  the  garnishment 
case  was  "to  show  that  the  amount  for  which  the  gar 
nishment  was  run  was  greater  than  the  sum  actually 
due  at  that  time."  Instead  of  undertaking  to  show  this 
by  bringing  out  the  facts,  the  questions  asked  in  that 
connection  were  calculated  to  elicit  the  mere  opinions  or 
conclusions  of  the  witness  as  to  the  amount  then  due. 
There  was  no  error  in  sustaining  the  objections  to  those 
questions. 

The  bond  sued  on  was  given  to  secure  the  issuance  of 
process  of  garnishment  in  a  pending  suit  against  the 
plaintiffs  in  this  action,  counting  on  a  promissory  note 
alleged  to  have  been  executed  by  them.  Two  banks  in 
Birmingham  were  named  as  the  garnishees.  The  de- 
fendants in  the  suit  gave  bond,  as  authorized  by  the 
statute,  and  thereby  effected  the  dissolution  of  the  gar- 
nishments on  the  day  of  the  issuance  and  service  of  the 
writs.  Under  the  evidence  it  was  a  question  for  the 
jury  whether  or  not  the  issuance  and  service  of  the  \^Tits 
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entailed  upon  the  plaintiffs  any  actual  damage  which 
was  appreciable  and  susceptible  of  ascertainment  and 
assessment  In  the  circumstances  developed  by  the 
evidence  it  was  not  for  the  court  to  say  that  such  waa 
the  fact.  This  being  true,  it  was  justified  in  refusing 
to  give  written  charges  1,  2,  and  3,  requested  by  the 
plaintiffs,  as  each  of  those  charges  involved  the  assump- 
tion that  the  plaintiffs  sustained  actual  damages. 

Where  an  action  is  for  actual  damages  which  are  un- 
certain or  have  not  been  admitted,  the  burden  of  es- 
tablishing the  amount  thereof  by  evidence  is  upon  the 
plaintiff.— Bwist  v.  Guice,  96  Ala.  255,  11  South.  280; 
Hood  V,  Disston  &  Sms,  90  Ala.  377,  7  South.  732; 
13  Cyc.  192.  The  statement  of  this  proposition  dis- 
closes a  fault  in  each  of  the  plaintiffs'  written  charges 
numbered  4,  5,  and  6,  justifying  the  refusal  of  the  court 
to  give  them. 

It  is  suggested  in  argument  that  the  court  erred  in 
giving  written  charges  numbered  2,  5,  and  6  requested 
by  the  defendants.  Under  the  pleadings  and  evidence 
in  the  case,  if  it  was  found  that  the  garnishment  was  not 
sued  out  maliciously  or  vexatiously,  no  basis  was  left 
for  the  assessment  of  punitive  or  exemplary  damages. 
It  follows  that  the  plaintiffs  could  not  have  been  pre- 
judiced by  the  giving  of  charges  2  and  3  requested  by 
the  defendants.  There  was  no  evidence  upon  which  to 
base  an  assessment  of  actual  damages  except  that  in 
reference  to  the  tying  up  of  money  of  the  plaintiffis 
by  the  service  of  the  w^its  and  that  bearing  upon  the 
effect  upon  the  credit  of  the  plaintiffs  of  the  issuance 
and  service  of  the  writs.  Such  being  the  case,  the  giv- 
ing of  charge  6  did  not  constitute  error  prejudicial  to 
the  appellants. 

What  has  been  said  disposes  of  all  the  assignments 
of  error  which  are  insisted  on  in  argument. 

Affirmed. 
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Dixie  Industrial  Company  v.  Manly. 

Assumpsit. 
(Decided  Dec.  21,  1911.    57  South.  49.) 

Assumpsit;  Complaint, — A  count  declaring  In  assumpsit  that 
the  plaintiff  claims  of  the  defendant  $500.00  due  by  account  on  the 
Ist  day  of  December,  1908,  is  demurrable  for  falling  to  show,  that 
the  account  declared  on  was  due  from  the  defendant  to  the  plaintiff. 

Appeal  from  Tallapoosa  Circuit  Court. 

Heard  before  Hon.  g.  L.  Brewer. 

Action  by  G.  F.  Manly  against  the  Dixie  Industrial 
Company  on  account.  Judgment  for  plaintiff  and  de- 
fendant appeals.    Reversed  and  remanded. 

Riddle^  Ellis^  Riddle  &  Pruett^  for  appellant.  The 
court  erred  in  not  sustaining  demurrer  to  the  count. — 
Smythe  v.  Dothan  F.  d  M.  Works,  52  South.  398.  The 
defendant  proved  his  pleas  and  was  entitled  to  a  ver- 
dict.— irUliland  &  Son  v.  Martin, 

George  A.  Sorrell,  for  appellee.  Counsel  discuss  as- 
eignments  of  error,  but  without  citation  of  authority. 

DE  GRAFFENRIED,  J.— In  the  case  of  Smythe  v, 
Dothan  Foundry  &  Machine  Co,,  166  Ala.  253,  52  South. 
398,  the  Supreme  Court  uses  the  following  language: 
"The  first  assignment  of  error  is  to  the  overruling  of 
defendant's  demurrer  to  the  first  count  of  the  complaint. 
The  count  is  in  these  words:  The  plaintiff  claims  of 
the  defendant  |202.28,  balance  due  on  account,  on,  to 
wit,  the  1st  day  of  August,  1908.'  The  ground  of  de- 
murrer is  that  the  count  does  not  aver  by  whom  the  ac- 
count is  due.     Bv  reference  to  the  form  laid  down  in 
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the  Code  (Codel907,  p.  1195,  No.  10)  it  will  be  noticed 
that  the  words  ^froin  him,'  in  the  form,  are  omitted  in 
this  count,  so  that  the  count  does  not  show  whether  the 
account  sued  on  is  due  by  the  defendant  or  some  one 
else.  The  forms  in  our  Code  have  reduced  the  allega- 
tions of  the  complaint  to  a  minimum,  and  this  court 
does  not  feel  called  upon  to  reduce  them  further  by  con- 
struction. ♦  ♦  ♦  The  demurrer  should  have  been 
sustained." 

In  the  ca*se  now  under  consideration,  the  first  count 
was  in  the  following  words:  ''The  plaintiff  claims  of  the 
defendant  |50()  due  by  account  on  the  1st  day  of  De- 
cember, 1908.''  The  defendant  demurred  to  this  count 
of  the  complaint  on  the  gnnind  that  it  "fails  to  show 
that  account  declared  on  was  due  from  the  defendant  to 
the  plaintiff."  The  slightest  comparison  of  the  count 
set  out  in  l:imijthc  i\  Dothan  Foundry  db  Machine  Co., 
supra,  with  the  first  count  of  the  complaint  in  this  case, 
will  show  that  the  two  counts  are  identical.  The  ground 
of  demurrer  assigned  to  the  first  count  of  the  complaint 
in  i^nii/thc  r.  Dothan  Foundry  d  Machine  Co,,  supra^ 
was  th(^  same  ground  which  the  defendant  assigned  to 
the  first  count  of  the  complaint  in  the  instant  case.  It 
is  therefore  evident  that  we  must  hold  that  the  tr.W\ 
court  committed  reversible  error  in  not  sustaining  the 
demurrer  of  the  defendant  to  the  first  count  of  the 
complaint. 

This  case  is  therefore  reversed  and  remanded. 

Reversed  and  remanded. 
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Montgomery  Cooperage  Company  v. 
Carter,  et  al. 

Assumpsit. 

(Decided  Dec.   1,  1911.     57   South.  GO.) 

Loffs  ind  Logging;  Conveyatwe ;  Construction. — ^The  deed  in  this 
case  stated  and  examined  and  it  is  held  mider  it  that  plaintiff  could 
not  recover  the  advanced  payment  made  if  there  was  upon  the  land 
timber  of  the  aggregate  value  of  the  payment,  even  if  it  be  conceded 
that  the  original  payment  was  merely  an  advance,  and  plaintiffs  had 
not  during  the  life  of  the  contract,  cut  enough  timber  to  recoup 
themselves  for  said  advanced  payment. 

Appeal  from  Marengo  Circuit  Court. 

Heard  l>efore  Hon.  John  T.  Lackland. 

Assumpsit  by  the  Montgomery  Cooperage  Company 
against  J.  I),  and  F.  C.  Carter.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Affirmed. 

The  following  is  the  deed  referred  to  in  the  opinion : 
"State  of  Alabama,  Marengo  County.  Know  all  men 
by  these  presents,  that  we,  J.  D.  Carter  and  wife,  Nora 
Carter,  F.  C.  Carter  and  wife,  Anna  Carter,  for  and  in 
consideration  of  |50().00  in  hand  paid  us  by  the  Mont- 
-rizii^YY  Cooperage  Company,  a  corporation  of  Montgom- 
ery county,  with  its  principal  office  in  Montgomery 
county,  receipt  of  same  is  herein  acknowledged,  together 
with  other  considerations  hereinafter  mentioned,  we 
grant,  bargain,  sell,  and  convey,  and  covenant  with  the 
said  Montgomery  Cooperage  Company,  all  our  right, 
title,  and  interests  in  and  to  the  following  described 
stumpage  standing  and  growing  on  the  following  lands, 
to  Avit,  and  folloAving  conditions:  g.  W.  Vi  <>f  fractional 
section  7,  containing  58  acres;  N.  E.  Vi  of  fractional 
section  18,  containing  90  acres;  8.  Vo  of  section  17,  con- 
taining 320  acres;  N.  E.  Vj^  of  section  16,  containing  160 
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acres;  S.  V2  of  section  16,  containing  320  acres — all  in 
toT^Tiship  15,  range  1  east,  containing  in  all  950  acres, 
more  or  less.  In  consideration  whereof,  we,  J.  D.  Carter 
and  wife,  Nora  Carter,  P.  C.  Carter  and  wife,  Anna 
Carter,  agree  to  sell  the  Montgomery  Cooperage  Com- 
pany, all  the  white  oak,  cow  oak,  over  cup  oak,  red  oak, 
water  oak,  willow  oak,  cypress,  and  ash  that  is  suitable 
for  making  tight  barrel  staves  and  headings.  And  the 
said  Montgomery  Cooperage  Company  shall  be  the  judge, 
and  the  sole  judge,  of  such  trees  that  will  make  tight 
barrel  staves  and  headings,  at  the  price  and  sum  of 
f  1.50  per  M  pieces,  staves  and  headings,  for  such  staves 
and  headings  as  will  make  tight  barrel,  to  be  paid  for 
as  cut  and  shipped,  after  deducting  the  above-named 
five  hundred  dollars,  then  and  thereafter  to  be  paid  for 
as  cut  and  shipped  as  heretofore  mentioned.  To  have 
and  to  hold,  we  warrant  and  defend  the  title  of  above- 
mentioned  stumpage  to  the  said  Montgomery  Cooperage 
Company  for  a  period  of  32  months  from  date  hereof, 
as  against  all  lawful  claims  from  any  person  or  persons 
whomsoever,  together  with  the  right  of  ingress,  egress, 
or  regress,  together  with  the  rights  to  make  such  roads 
as  the  Montgomery  Cooperage  Company  may  deem 
proper  to  do  so,  over  or  across  said  lands  and  all  other 
lands  owned  by  us,  for  the  purpose  of  cutting  or  remov- 
ing said  stumpage.  Given  under  our  hands  and  seals  this 
the  1st  day  of  May,  1907.  J.  D.  Carter.  Nora  Carter. 
F.  C.  Carter,  Anna  Carter.  Witnesses:  T.  E.  Boyett, 
W.  E.  Buckenridge."  This  deed  Avas  duly  acknowledg- 
ed and  recorded. 

The  receipt  referred  to  is  as  follows :  ^'Received  of  J. 
C.  Tolbert,  by  the  Montgomery  Cooperage  Company,  of 
Montgomery,  Ala.,  $162.78,  being  part  of  the  f500.00  ad- 
vanced to  us  by  the  Montgomery  Cooperage  Company 
on  stumpage  contract  of  May  1,  1907,  and  by  mutual 
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consent  we  have  charged  the  Montgomery  Cooperage 
Company  with  said  account,  and  credited  said  Tolbert's 
account  with  the  $162.78  above  mentioned,  said  amount 
to  be  charged  up  against  stumpage  contract  of  May  1st. 
(Signed)  J.  D.  Carter  and  Brother." 

Chambliss  Keith,  for  appellant.  Where  two  writ- 
ings are  connected  by  a  reference  from  one  to  the  other 
they  may  be  considered  and  construed  as  constituting  a 
single  contract. — Robbing  v.  Webb,  68  Ala.  393 ;  Jordan 
V.  Jordan^  65  Ala.  301;  Byrne  v.  Marshall,  44  Ala.  355. 
Where  the  parties  had  given  these  writings  a  particular 
construction,  such  construction  will  generally  be  given 
effect  by  the  courts.— Oomer  v.  Bankhead,  70  Ala,  136 ; 
PO'Wton  V.  Smith,  59  Ala.  390.  The  contract  and  receipt 
should  be  considered  together  and  due  consideration  giv- 
en the  relation  of  the  parties,  their  connection  with  the 
subject  matter,  and  the  circumstances  under  which  the 
papers  were  executed. — Electric  L,  Co,  v.  Elder  Bros., 
115  Ala.  138.  A  receipt  is  given  effect  according  to  the 
intention  of  the  parties. — Section  3973,  Code  1907;  Stea- 
gall  V,  Wright,  143  Ala.  204.  Money  had  and  received 
is  an  equitable  action,  and  is  supported  by  the  facts  in 
this  case. — King  v.  Martin,  67  Ala.  177 ;  P.  &  M.  I.  Co. 
V.  Tunstall,  72  Ala.  142;  Stciner  v.  Clisbg,  103  Ala.  181, 
The  court  erred  in  giving  the  affirmative  charge  for  the 
defendant.— /f/r.  K,  R,  Co,  r.  Eiisley,  144  Ala.   343. 

I.  I.  Canterbury,  for  appellee.  There  is  a  fatal  vari- 
ance between  the  allegation  and  the  proof,  and  the  gen- 
eral charge  was  properly  given  the  defendant. — Culverts 
case,  75  Ala.  587;  PUillips'  case,  110  Ala.  542;  Touarfs 
case,  128  Ala.  61.  The  plaintiff  could  not  recover  under 
the  second  count  of  the  complaint  because  he  failed  to 
show  a  special  property  in  or  title  to  the  particular 
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money  claimed. — Steiner  Bros.  v.  Clisby,  103  Ala.  181 ; 
Hudson's  case,  125  Ala.  172.  The  contract  furnishes 
no  basis  for  a  recovery  by  a  plaintiff. — Blythe  v.  Dargin, 
68  Ala.  377;  Caperton  v.  Hall,  83  Ala.  171;  Lee  v.  Byrne, 
75  Ala.  132;  Stevenson,  et  al  v.  Davis,  163  Ala.  563. 

PELHAM,  J.  (after  stating  the  facts  as  above.) — The 
•ippeliant  sued  as  plaintiif  in  tho  court  below  for  money 
due  by  account  and  for  money  l^ad  and  received.  The 
case  was  tried  on  the  plea  of  the  general  isi^MC  interpc*^- 
ed  by  the  appellees,  and  resulted  in  the  general  charge 
boin^"  j?ivi>n  by  tlie  trial  court  in  favor  of  the  appellees, 
the  defendants  below.  The  trial  court's  action  in  giving 
the  general  charge  in  favor  of  the  appellees,  and  in  re- 
fusing a  like  charge  in  behalf  of  the  appellant,  plaintiff 
below,  is  assigned  as  error. 

It  is  the  appellant's  contention  that  the  receipt  given 
on  or  alK)ut  the  28th  day  of  November,  1907,  should  be 
taken  and  construed  in  connection  with  the  deed  con- 
veying the  timber  executed  May  1,  1907,  and  that  when 
so  taken  and  construed  in  connection  with  the  deed  the 
S500  paid  under  the  terms  of  the  deed  Avill  be  deemed 
to  be  merely  an  advance  of  that  amount  on  account  of 
certain  timber  to  be  cut  at  the  rate  of  $1.50  per  thou- 
sand. (The  reporter  will  set  out  the  deed  dated  May  1, 
1907,  and  the  receipt  given  November  28,  1907,  in  the 
statement  of  the  facts  of  the  case.) 

The  deed,  or  contract  of  sale,  is  an  absolute  convey- 
ance of  certain  timber  by  the  appellees  for  a  considera- 
tion of  i^fnOO,  providing  that  all  over  |500  worth  of  a  cer- 
tain kind  of  timber  designated  in  the  contract,  at  the 
I  ate  of  ?^1.50  per  thousand,  which  is  cut  by  appellant, 
shall  be  paid  for  at  the  designated  price  as  cut  and 
shipped.  The  contract,  or  conveyance,  contains  no  war- 
ranty that  there  is  sufficient  timber  of  the  kind  desig- 
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nated,  at  the  price  stipulated  per  thousand,  to  amount 
to  the  price  paid,  to  Avit,  |500 ;  nor  does  it  contain  any 
stipulation  for  return  of  any  part  of  the  purchase  price 
paid  as  a  cash  consideration,  if  there  is  not  sufficient 
timber  of  the  kind  designated  to  amount  to  the  price 
paid  at  the  stipulated  price.  But  even  though  the  re- 
ceipt, construed  in  connection  with  the  conveyance,  war- 
ranted such  a  construction  as  contended  for  by  appel- 
lant, and  the  |500  paid  as  a  cash  consideration  should 
be  considered  and  held  to  be  an  advancement  made  by 
the  appellant,  it  could  not  recover  any  part  of  it  from 
the  appellees,  as  due  by  account  or  for  money  had  and 
received,  if  during  the  term  or  life  of  the  contract  there 
was  a  sufficient  quantity  of  the  designated  timl)er  on  the 
land  at  fl.50  per  thousand  to  amount  to  the  sum  of 
$500,  the  stipulated  price.  For  aught  that  appears  from 
the  testimony,  there  may  have  been  a  sufficient  amount 
of  the  timber  at  f  1.50  per  thousand  to  aggregate  the  to- 
tal amount  paid  of  $500,  which  appellant  negligently 
failed  or  purposely  refused  to  cut  during  the  term  of  the 
contract.  There  was  no  proof  whatever  offered  on  the 
trial  to  show  that  there  was  not  timber  of  the  designat- 
ed kind  on  the  land  sufficient  to  aggregate  |500  at  |1.50 
per  thousand.  True,  the  appellant  was  to  be  the  judge 
of  the  suitableness  of  the  timber  for  the  purpose  for 
Avhich  it  was  purchased ;  but  it  was  not  shown  but  that 
there  was  such  timber  on  the  land  during  the  period 
that  the  contract  was  in  force  which  the  appellant  deem- 
ed suitable  and  purposely  did  not  avail  himself  of  the 
right  of  using. 

The  1500  was  undisputably  paid  for  certain  timber 
on  certain  land,  and  if  the  timber  was  there  in  sufficient 
quantity  at  the  agreed  price  to  aggregate  the  amount 
paid,  and  Avas  not  cut  or  used  by  appellant  through  no 
fault  of  the  appellees,  then  no  part  of  the  |500  paid  by 
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the  appellant  to  the  appelees  could  be  recovered  in  this 
suit.  The  appellant  testified  that  "the  staves  and  head- 
ings cut  under  said  contract  amounted  to  |168.61" ;  but 
how  much  more  timber  was  on  the  land  suitable  for 
cutting,  even  in  the  judgment  and  discretion  of  the  ap- 
pellant, for  staves  and  headings,  does  not  appear  from 
the  evidence.  The  bill  of  exceptions  purports  to  set  out 
all  of  the  evidence;  but,  for  anything  that  appears  to 
the  contrary,  there  may  have  been  more  than  sufficient 
timber,  at  the  agreed  price,  to  amount  to  the  purchase 
price  of  f 500,  and,  if  so,  then,  even  if  we  construe  the 
deed  and  receipt  together  and  consider  the  price  paid 
as  an  advance  at  so  much  per  thousand  for  the  timber, 
as  is  the  appellant's  contention,  yet  it  would  not  be  en- 
titled to  recover  back  from  the  defendants  any  part  of 
the  purchase  price  paid  them,  in  the  absence  of  all  proof 
that  there  was  not  sufficient  timber  of  the  designated 
kind  on  the  land  to  amount  in  the  aggregate  to  $500  at 
f  1.50  per  thousand  feet. 

Viewing  the  evidence  in  the  most  favorable  light  to 
the  appelant,  and  giving  the  contract  and  receipt  the 
construction  contended  for  by  it,  the  appellant  would 
still  be  without  right  to  recover,  and  the  court  commit- 
ted no  error  in  giving  appellees  the  general  charge.  It 
follows  that  there  was  no  error  in  refusing  the  general 
charge  in  behalf  of  the  appellant,  and  the  case  will  be 
affirmed. 

Affirmed. 
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Carpenter,  Bagrgett  &  Co.  v.  Miller. 

Garnishment. 

(Decided  Nov.   14,   1911.     56   South.  845.) 

1.  OamishmetU;  Bond;  Effect — Where  a  garnishment  is  Issued 
and  served,  and  the  defendant  gives  the  bond  provided  for  by  seo 
tion  4312,  Code  1907,  the  garnishment  proceedings  is  not  dissolved 
until  the  amount  of  the  garnishee's  liability  has  been  ascertained, 
and  the  liability  of  the  obligor  in  the  bond,  dei)ends  upon  the  liabil- 
ity of  the  garnishee. 

2.  Appearance;  Qamishment;  Bond;  Effect. — Where  a  garnish- 
ment is  issued  and  served,  and  the  defendant  executes  a  bond  pro- 
vided for  by  section  4313,  the  garnishment  is  dissolved,  and  the  de- 
fendant and  his  sureties  on  the  bond  are  liable  for  personal  judg- 
ment, and  hence,  the  giving  of  the  bond  operated  as  an  appearance 
and  the  garnishment  having  been  dissolved,  no  rights  could  be  based 
thereon,  and  no  objection  could  be  made  as  to  its  irregularity. 

Appeal  from  Wilcox  Circuit  Court. 

Heard  before  Hon.  B.  M.  Millee. 

Action  by  R.  Miller  against  Carpenter,  Baggett  & 
Co.  in  which  the  Bank  of  Camden  was  served  as  gar- 
nishee. From  a  judgment  refusing  a  motion  to  dismiss 
the  cause,  defendant  appeals.    Affirmed. 

After  the  issuance  and  service  of  garnishment. 
Carpenter,  Baggett  &  Company  entered  into  bond 
payable  to  R.  Miller  in  the  sum  of  |1,000.00  con- 
ditioned that  the  said  Carpenter,  Baggett  &  Com- 
pany should  pay  such  judgment  as  may  be  rendered  or 
ascertained  in  favor  of  plaintiff  and  against  the  de- 
fendant in  such  cause,  and  the  costs  of  same,  then  the  ob- 
ligation to  be  null  and  void.  The  bond  further  set  out 
the  suit,  the  writ  of  garnishment,  its  service  on  the  bank 
of  Camden,  and  the  fact  that  the  bond  was  given  to  dis- 
solve garnishment  as  required  by  section  4313,  Code  of 
Alabama.  Thereupon  the  defendant  appeared  for  the 
purpose  of  making  a  motion  as  follows:     "Moves  the 
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court  to  dismiss  the  cause  out  of  this  court,  ani  for 
grounds  says :  ( 1 )  That  the  defendant  is  a  nonresident 
of  the  state  of  Alabama,  ajid  no  copy  of  the  summons 
and  complaint  in  this  case  has  been  sensed  on  this  de- 
fendant. (2)  Because  no  affidavit  for  the  writ  of  at- 
tachment has  been  made  by  the  plaintiff  or  by  any  one 
by  them  thereunto  lawfully  authorized,  nor  has  the  writ 
of  attachment  been  issued  out  of  this  court  and  levied 
upon  any  property  of  this  defendant  within  the  state  of 
Alabama.  (3)  For  that  no  legal  process  of  this  court 
has  been  served  upon  this  defendant."  The  defendant 
also  made  a  motion  to  strike  the  cause  from  the  docket : 
"(1)  Because  it  is  improperly  on  the  docket.  (2)  For 
that  there  has  been  no  service  of  a  copy  of  the  summons 
and  complaint  on  the  defendant.  (3)  No  legal  process 
has  issued  out  of  this  court  and  been  served  on  the  de- 
fendant. (4)  For  want  of  affidavit  as  a  basis  for  the 
writ  of  attachment."  Counsel  also  made  motion  to  dis- 
miss the  proceedings:  "(1)  Because  the  garnishment 
was  issued  without  bond  as  required  by  section  4303 
of  the  Code.  (2)  Because  the  paper  purporting  to  be 
a  bond  on  which  the  garnishment  issued  is  no  bond.  (3) 
Because  in  said  paper  purporting  to  be  a  bond  H.  Mil- 
ler is  described  as  the  plaintiff,  and  there  is  no  case  of 
H.  Miller  against  this  defendant." 

J.  E.  Johnson,  E.  N.  Jones,  and  P.  E.  Jones,  for 
pellant.  A  writ  of  garnishment  cannot  lawfully  issue 
against  a  nonresident  unless  supported  either  by  an  at- 
tachment or  a  judgment,  and  the  giving  of  the  bond  did 
not  operate  as  a  general  appearance  and  will  not  war- 
rant a  judgment  in  personam. — Guilford  v.  Reeves,  103 
Ala.  301 ;  Henry  i\  Jjenox,  116  Ga.  9;  Fleming  v.  Pye,  43 
Tex.  594.  Tlie  proceedings  must  be  regular. — Shepherd 
V,  Povers,  50  Ala.  576.    A  void  levy  is  not  validated  by 


Digitized  by 


Google 


'^  i  OP  ALABAMA.  375 

[Carpenter,  Baggett  &  Co.  v.  Miller.] 

a  forthcoming:  bond. — Jones  v.  Baxter,  146  Ala.  620. 
Where  the  proceedings  are  not  commenced  by  attach- 
ment, garnishment  pending  judgment  is  void. — 20  Cyc. 
1034,  and  notes. 

Miller,  Bonner  &  Miller,  for  appellee.  In  garnish 
ment  a  nonresident  is  not  entitled  to  notice. — Sec.  4305 
Code  1907;  G.  &  A.  Ry.  v\  Stollenwerck,  122  Ala.  539^ 
This  is  not  true  in  attachment.— Sec.  2931,  Code  1907, 
(Jsirnisliment  is  a  species  of  attachment  and  falls  with 
in  the  influence  of  the  attachment  statute. — White  v, 
Simpson,  107  Ala.  386.  The  defendant  executed  and 
fih?d  a  bond  dissolving  the  garnishment,  and  this  op 
erated  as  an  admission  of  notice  both  of  the  garnish 
ment  and  suit,  and  was  sulBcient  to  sustain  a  personal 
judgment. — Chnstom,  et  ah  v.  Armstrong,  Ala.  Ala.  215 
Peebles  v.  Ware,  60  Ala.  413;  Planters  G.  &  0.  Co.  v. 
Waller,  160  Ala.  217. 

WALKER,  P.  J. — Under  our  statutes  a  defendant  in 
an  action  in  which  a  wTit  of  garnishment  has  issued 
has  the  option  of  bringing  about  the  discharge  of  the 
money  or  property  in  the  hands  of  the  garnishee  either 
by  giving  the  bond  provided  for  by  section  4312  of  the 
Code,  "conditioned  to  pay  the  amount  for  which  the 
garnishee  may  be  found  indebted  or  liable  to  the  de- 
fendant, and  the  cost  of  the  garnishment,"  or  by  giv- 
ing the  bond  provided  for  by  section  4313  of  the  Code, 
"conditioned  to  pay  such  judgment  as  may  be  rendered 
or  ascertained  to  exist  in  favor  of  the  plaintiff  and 
against  the  defendant  in  the  cause,  and  costs  of  suit." 
When  the  bond  provided  for  by  the  first  mentioned  sec- 
tion is  the  one  given,  there  is  no  dissolution  and  dismis- 
sal of  the  garnishment  proceeding  until  the  amount  of 
the  garnishee's  liability  has  been  ascertained,  and  the 
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execution  of  the  bond  does  not  render  the  obligors  liable 
absolutely  for  the  amount  of  recovery  the  plaintiff  may 
obtain  against  the  defendant,  without  regard  to  wheth- 
er or  not  the  garnishee  is  liable  in  any  way  to  the  de- 
fendant in  such  amount. — Colling  et  al,  v.  Baldwin  & 
Co.,  109  Ala.  402, 19  South.  862;  Guilford  v.  Reeves,  lOa 
Ala.  301,  15  South.  661;Yeager  v.  Self,  121  Ala.  265,  25 
South.  777.  On  the  other  hand,  the  other  section  men- 
tioned expressly  provides  that  "the  giving  of  the  bond 
herein  authorized  operates  to  discharge  all  garnishees 
in  the  cause,  whether  one  or  more,"  and  also  that,  "up- 
on the  trial  of  the  cause,  if  judgment  is  rendered  or  as- 
certained to  exist  in  favor  of  the  plaintiff  against  the 
defendant,  the  court  must  also  rendc^r  judgment  against 
the  obligors  in  the  bond  for  the  amount  of  such  judg- 
ment, interest  thereon,  and  costs  of  suit,"  whether  the 
garnishee  may  or  may  not  have  been  liable  in  any  way 
to  the  defendant.  In  the  one  case  the  judgment  that 
may  be  rendered  against  the  defendant  and  the  surety 
on  the  bond  is  conditioned  upon  a  finding  that  the  gar- 
nishee was  indebted  or  liable  to  the  defendant  in  money 
or  property,  and  is  limited  by  the  amount  or  value  of 
such  money  or  property  as  ascertained  by  the  judgment; 
while  in  the  other  case  the  execution  of  the  bond  has  the 
eflfect  of  dissolving  the  garnishment,  finally  discharging 
the  garnishee,  releasing  the  garnished  money  or  prop- 
erty from  the  grasp  of  the  proceeding,  and  subjecting 
the  defendant  and  the  surety  on  the  bond  to  a  personal 
judgment  for  whatever  amount  may  be  ascertained  to 
be  due  from  the  defendant  to  the  plaintiff. 

In  the  case  at  bar  the  defendants  gave  the  bond 
provided  for  by  section  4313  of  the  Code.  That  act 
amounted  to  an  admission  by  them  of  notice  of  the  suit, 
and  was  as  effectual  to  subject  them  to  a  personal  judg- 
ment in  favor  of  the  plaintiff  as  would  have  been  a  ser- 
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vice  of  the  summoDS  and  complaint. — Peebles  v.  Weir, 
60  Ala.  413;  Rhodes  d  Broadfoot  v.  Smith,  66  Ala.  174; 
Ghastain  d  Lavorence  v.  Armstrong,  85  Ala.  215,  3 
South.  788. 

After  the  defendants  had  so  connected  themselves 
with  the  suit  by  the  execution  of  the  bond,  they,  by  at- 
torneys professing  to  appear  specially  for  them  for  the 
purposes  of  tlie  motions,  entered  motions  to  dismiss  the 
cause  out  of  court,  to  strike  it  from  the  docket,  and  to 
dismiss  the  proceedings;  the  motions  being  based  upon 
the  absence  of  service  of  personal  process  upon  the  de- 
fendants, and  upon  the  alleged  invalidity  of  the  garnish- 
ment proceedings. 

The  objection  based  upon  the  absence  of  service  up- 
on the  defendants  of  a  copy  of  the  summons  and  com- 
plaint had  been  obviated  by  the  appearance  of  the  de- 
fendants in  the  suit  by  their  execution  of  the  bond  above 
mentioned  and  procuring  its  approval  and  filing  in  the 
cause.  As  that  act  was  by  the  court  given  the  effect  of 
having  as  completely  eliminated  the  garnishment  pro- 
ceeding as  if  it  had  never  been  instituted,  the  question 
as  to  whether  or  not  the  garnishee  had  been  liable  not 
even  being  considered,  the  only  judgment  rendered  in  the 
cause  being  a  personal  judgment  against  the  defend- 
ants and  the  surety  on  that  bond,  it  sufficiently  appears 
that,  when  the  effort  was  made  to  bring  that  proceed- 
ing into  question,  it  had  already,  at  the  instance  of  the 
defendants  themselves,  been  finally  disposed  of  and  put 
out  of  the  case,  so  that  an  inquiry  as  to  its  regularity 
or  validity  had  ceased  to  be  material.  By  the  judgment 
appealed  from,  the  plaintiff  took  nothing  by  virtue  of 
the  garnishment  proceeding,  and  the  defendants  could 
not  have  been  prejudiced  by  the  rulings  on  the  motions 
above  mentioned  so  far  as  they  related  to.  that  proceed- 
ing.   The  defendants  had  appeared  in  the  case  and  sub- 
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jected  themselves  to  a  personal  judgment.  No  other 
judgment  was  rendered  in  favor  of  the  plaintiff.  The 
motions  were  properly  overruled  as  being  based  on  mat- 
ters which  had  ceased  to  be  material. 

The  appellants  could  not  have  been  prejudiced  by  the 
overruling  of  their  objections  to  the  proof  of  the  service 
by  publication  of  the  notice  of  the  writ  of  garnishment. 
In  the  personal  judgment  rendered  nothing  was  adjudg- 
ed in  favor  of  the  plaintiff  by  virtue  of  that  service. 
That  judgment  is  supported  by  defendants'  admission 
of  notice  of  the  suit,  and  is  not  at  all  dependent  for 
support  upon  the  proof  of  a  service  by  publication  of  a 
writ  of  garnishment,  which,  at  the  time  of  the  rendition 
of  the  judgment,  had  ceased  to  cut  any  figure  in  the 
case. 

Affirmed. 


Davis  r.  Clausen. 

Action  to  Recover  Broker's  Commission, 

(Decided  Dec.   19,  1911.     57  South.  79.) 

1.  Brokers;  Real  Entnte:  Authority. — In  the  absence  of  a  special 
agreement  a  real  estate  agent  has  anthorlty  only  to  find  a  purchasei- 
and  report  him  to  the  owner,  and  is  without  power  to  conclude  a 
sale. 

2.  Same;  Com  mission  fi ;  When  Earned. — A  broker  employed  to  sell 
real  estate  Is  entitled  to  compensation  when  his  principal  sells  to  a 
purchaser  procured  by  the  broker,  provided  the  broker  is  the  efficient 
cause  of  bringing  the  minds  of  the  seller  and  purchaser  together,  al- 
though all  the  negotiations  were  conducted  by  the  principal  with  the 
purchaser. 

.S.  Same. — Where  a  broker  is  employed  to  procure  a  purchaser  for 
real  estate,  and  hands  to  a  third  person  a  description  of  the  prop- 
erty with  the  statement  that  it  could  be  l)()ught  for  a  specific  sum, 
and  this  act  of  liis  was  the  procuring  cause  of  a  subsequent  sale  made 
by  the  owner  to  sucli  third  person  for  a  less  sum  than  that  specified, 
the  broker  becomes  entitled  to  reasonable  compensation  for  services 
rendered. 
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4.  Same;  Evidence. — Where  the  evidence  showed  that  the  owner 
conducted  negotiations  with  the  purchaser  and  the  purchasr  testi- 
fied that  the  broker  called  his  attention  to  the  property  before  the 
purchase,  but  could  not  remember  whether  the  broker  was  the  first 
person  who  called  his  attention  to  the  property »  the  testimony  of 
third  persons  that  they  called  the  purchaser's  attention  to  the  prop- 
erty,  and  that,  after  the  purchase,  the  purchaser  told  them  that  he 
had  them  to  thank  for  the  purchase,  was  admissible  as  an  aid  in 
determining  the  question  of  the  procuring  cause  of  the  sale. 

5.  Witnesses;  Cross  Examination;  Extent. — Great  latitude  is  al- 
lowed in  the  cross  examination  of  a  witness  for  the  purpose  of  lay- 
ing a  predicate  for  the  introduction  of  contradictory  statements. 

6.  Appeal  and  Error;  Record;  Presumption. — All  presumptions  are 
in  favor  of  the  correctness  of  the  rulings  of  the  trial  court,  and  on 
appeal  the  record  must  affirmatively  show  error  to  authorize  a  re- 
versal. 

7.  Same;  Questions  Revieicahle;  Instructions. — Where  the  bill  of 
exceptions  does  not  affirmatively  show  the  reservation  of  an  excep- 
tion to  the  oral  charge  of  the  court  before  the  retirement  of  the  Jury, 
the  appellate  court  will  not  review  such  charge. 

AppE/Vl  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Action  by  George  J.  Clausen  against  Charles  N.  Da- 
vis, to  recover  commissions  on  real  estate  sale.  Judg- 
ment for  plaintiff  and  defendant  appeals.  Reversed  and 
remanded. 

BoYLES  &  KoHN%  for  appellant.  The  portion  of  the 
court's  oral  charge  excepted  to  was  erroneous. — SItevens 
V.  Bailey,  et  al,  149  Ala,  256;  33  Pac.  163;  29  S.  W.  438. 
The  appellant  was  entitled  to  the  affirmative  charge. — 
19  Cyc.  257;  Crostiraife  r.  Lchvs.  146  Ala.  525;  Hutto 
V.  Sttougk,  et  o/.,  157  Ala.  566;  Crook,  ct  al  v.  Forst,  116 
Ala.  395.  Counsel  discuss  other  assignments  of  error, 
but  without  citation  of  authority. 

Gordon  &  Eddingtox,  for  appellee.  No  proper  ex- 
ception was  reserved  to  the  court's  oral  charge,  and 
hence,  it  is  not  presented  for  review. — Rairlxitis  r.  TTud- 
8on.  45  Ala.  493;  f^icreney  v,  BiejiviUe  W.  Co..  121  Ala. 
457;  Postal  T.  Co.  v.  Hulffrj/.  132  Ala.  461.     Clausen's 
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testimony  stands  unimpeached  and  uncontroverted  as 
to  his  authority  to  act  as  agent  in  the  matter,  and 
hence,  he  was  entitled  to  compensation. — Smith  v, 
Sharp,  162  Ala.  438;  16  Am.  St  Rep.  512;  51  N.  Y.  124; 
9  Lea.  148;  52  Mo.  249.  The  court  did  not  err  in  re- 
fusing the  affirmative  charge  requested  by  the  defend- 
ant.— Authorities  supra.  Counsel  discuss  other  assign- 
ments of  error,  but  without  citation  of  authority. 

DB  GRAFFENRIED,  J.— In  the  absence  of  a  special. 
agreement,  the  general  authority  of  a  real  estate  agent 
is  only  to  find  a  purchaser,  and  to  report  him  to  the 
owner.  He  has,  in  the  absence  of  special  authority,  no 
power  to  conclude  a  sale.  His  business  generally  is  only 
to  find  a  purchaser  who  is  N\dlling  to  buy  the  land  on  the 
terms  fixed  by  the  owner. — Minto  v.  Moore,  1  Ala.  App. 
556,  55  South.  542. 

A  broker  employed  to  sell  land  becomes  entitled  to  his 
compensation  as  a  general  rule,  whenever  a  sale  of  the 
land  is  made  by  his  principal  to  a  purchaser  introduced 
by  him  to  his  principal.  When  a  broker  employed  to 
sell  land  interests  a  prospective  buyer  in  the  land  which 
he  has  been  employed  to  sell,  and  the  owner  of  the  land 
is  thereby  enabled  to  make,  and  does  make,  a  sale  of 
such  land  to  such  prospective  purchaser,  the  broker  is 
entitled,  as  a  general  rule,  to  his  compensation,  although 
the  seller  personally  conducts  all  of  the  negotiations  and 
sells  the  land  for  a  less  sum  than  the  amount  for  which 
he  authorized  the  broker  to  offer  the  land  for  sale.  In 
such  case  the  seller  is  *4iable  for  at  least  a  reasonable 
commission,  and  the  contract  may  be  introduced  as  a 
guide  for  the  jury  in  arriving  at  what  is  reasonable.'' 
—Smith  r.  Sharpc  rt  ah,  162  Ala.  438,  50  South.  381, 
136  xVm.  St.  Rep.  52.  Of  course,  the  mere  fact  that  land 
which  a  real  estate  agent  is  authorized  to  sell  is  sold 
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by  the  owner  does  not  alone  authorize  the  broker  to  re- 
cover compensation.  The  efforts  of  the  broker  to  sell 
the  land  must  be  the  procuring  cause  of  the  sale  in  or- 
der that  he  may  be  entitled  to  compensation. — 19  Cyc. 
257.  The  office  of  a  real  estate  broker  who  is  employed 
to  negotiate  sales  of  property  is  that  he  should  find  a 
purchaser  able  and  willing  to  buy,  and  that  he  should 
be  the  efficient  cause  of  bringing  the  minds  of  the  pro- 
posed purchaser  and  would-be  vendor  together. — Bir- 
mingham  Land  d  Loan  Co,  v,  Thompson,  86  Ala.  149, 
5  South.  473. 

1.  It  is  evident  from  the  above  that  for  the  appellee 
to  be  entitled  to  recover  any  sum  of  the  appellant  in  this 
case  he  must  show,  by  evidence,  to  the  reasonable  satis- 
faction of  the  jury  that  there  was,  in  fact,  a  contract 
made  by  him  with  the  appellant,  whereby  he  becaine 
authorized,  as  appellant's  agent,  to  sell  the  property, 
and,  having  offered  such  evidence  then  that  he  was  the 
procuring  a  cause  of  the  sale  which  appellant  made  of 
the  land  to  Duval.  Was  there,  in  fact,  a  meeting  of  the 
minds  of  Clausen  and  Davis?  If  so,  what  wa.s,  in  fact, 
their  agreement?  Did  Clausen  understand  that  Davis 
Avould  sell  for  $8,000,  and  only  $8,000?  Was  it  the  un- 
derstanding of  the  parties,  to  \ye  gathere<l  from  all  that 
was  said  between  them,  that  if  Davis  sold  to  Duval 
Clausen  was  to  receive  commissions  only  in  the  event 
a  sale  was  made  at  $8,000?  If  there  was  a  contract  be- 
tween the  parties,  was  Clausen  the  procuring  cause  of 
the  sale  made  by  appellant  to  Duval?  Clausen  seems  to 
have  handed  Duval  a  description  of  the  land,  and  in- 
formed him  that  the  land  could  be  bought  for  $8,000. 
Duval  seems  to  have  refused  to  negotiate  with  Clausen 
with  reference  to  the  purchase  of  the  property,  and  tlie 
negotiations  were  all  conducted  by  Duval  with  Davis 
direct.     Did  the  fact  that  Clausen  handed  Duval  the 
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description  of  the  property  with  the  sstatement  that  it 
could  be  bought  for  $8,000  operate  as  the  procuring 
cause  of  the  sale?  If  so,  the  appellee,  under  the  decis- 
ions of  the  Supreme  Court  of  Alabama,  if  he  was  Da- 
vis' agent,  was  entitled  at  least  to  reasonable  compen- 
sation for  the  services  rendered  by  him. — Smith  v. 
Sharpe,  et  ah,  162  Ala.  438,  50  South.  381,  136  Am.  St. 
Rep.  52 ;  B.  L.  &  L.  Co.  v,  Thompson,  86  Ala.  149,  5 
South.  473;  Henderson  v,  Vincent,  84  Ala.  100,  4  South. 
l80;  Bailey,  McConm^ll  &  Howard  v.  Smith,  103  Ala. 
643,  15  South.  900. 

2.  It  appeal's  from  the  evidence  that,  before  Clausen 
claims  to  have  mentioned  the  subject  of  the  sale  to  Du- 
val, Duval  had  spent  some  time  in  the  residence  with 
Jlr.  and  Mrs.  Phygmyer,  who  were  at  that  time  in  pos- 
session of  the  house  as  tenants  of  Davis.  It  further  ap- 
pears from  the  evidence  of  Mr.  and  Mrs.  Phygmyer, 
which,  after  it  was  ^iven  to  the  jury,  the  court  exclud- 
ed on  the  motion  of  appellee  on  the  gi^ound  that  it  was 
irrelevant,  that,  while  Duval  was  with  them  as  their 
guest  in  the  house,  he  expressed  himself  as  greatly 
pleased  with  it,  made  some  examination  of  it,  and  was 
informed  that  it  belonged  to  appellant,  Davis.  It  fur- 
ther app(»ars  from  that  excluded  evidence  that  Phyg- 
myer told  Duval  that  it  could  be  bought  for  ?8,000,  but 
later,  in  the  same  conversation,  told  him  that  he  had  uo 
authority  to  sell  it  or  to  place  a  price  upon  it.  After 
the  sale,  Duval,  so  Phygmyer  claims,  stated  to  him  that 
he  had  "him  and  Mi*s.  Phygmyer  to  thank  for  the  pur- 
chase by  him  of  his  Ix^autiful  home."  Mr.  Duval,  ac- 
cording to  the  evidence,  is  a  man  of  good  character,  but 
his  own  evidence,  as  shown  in  the  bill  of  exceptions, 
shows  either  that  he  is  a  man  of  large  affairs,  or  that 
his  memory  is  defective.  This  is  plainly  shown  by  the 
following,  which  is  taken  from  the  first  part  of  his  evi- 
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dence,  given  on  direct  examination :  "My  name  is  Jo- 
seph E.  Duval.  I  know  Mr.  Davis.  During  the  month 
of  February  1  bought  a  piece  of  property  on  Monterey 
and  Hamilton  streets  from  Mr.  Davis.  I  don't  remem- 
ber what  I  paid  for  the  property.  I  will  have  to  refresh 
my  memory  by  looking  back  for  the  sale.  (It  was  here 
admitted  by  counsel  that  $6,750  was  the  price  the  prop- 
erty was  sold  for. )  I  know  George  J.  Clausen,  the  plain- 
tiff in  this  case.  He  saw  me  regarding  this  property 
before  I  bought  it.  Mr.  Clausen  gave  this  property  as 
being  for  sale,  and  caused  me  to  go  out  and  look  at  it. 
1  did  not  remember  at  the  time  whether  he  was  the  first 
man  who  told  me  until  Mr.  Clausen  called  my  attention 
to  it  and  I  told  him,  ^Yes;  I  remember  now  you  did.'  " 
We  have  copied  the  above  excerpt  from  Mr.  Duval's  tes- 
timony for  the  purpose  of  emphasizing  our  conclusion 
that  the  excluded  testimony  of  Mr.  and  Mrs.  Phygmyer 
was  both  relevant  and  material.  All  of  the  negotia- 
tions which  culminated  in  the  sale  of  the  land  were  con- 
ducted personally  by  Duval  and  Davis,  and  unless  there 
was  a  contract  between  Davis  and  Clausen,  and  unless 
Clausen  wa.s  the  procuring  cause  of  the  sale,  then  he 
was  entitled  to  no  recovery.  Duval's  testimony  was  in- 
troduced by  appellee  for  the  purpose  of  showing  that 
he  was  the  procuring  cause  of  the  sale,  and  for  that  pur- 
pose only,  and  the  testimony  of  Mr.  and  Mrs.  Phygmyer 
tended  to  show  the  contrary.  If  Duval  already  knew 
the  property  when  appellee  alleg(^s  that  he  gave  him  the 
description  of  the  property,  we  think  that,  under  the 
evidence  in  this  case,  this  should  have  gone  to  the  jury 
for  the  purpose  of  aiding  them  in  determining  the  ques- 
tion as  to  what  was,  in  truth,  the  procuring  cause  of  the 
sale.  If,  after  the  sale  was  made,  Duval  told  Phygmyer 
that  he  had  "him  and  Mrs.  Phygmyer  to  thank  for  the 
purchase  by  him  of  his  beautiful  home,"  that  testimony 
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was  relevant  as  a  contradiction  of  Duval's  testimony, 
and  on  a  material  point  in  his  testimony. 

Great  latitude  is  allowed  on  the  cross-examination  of 
a  witness  for  the  purpose  of  laying  a  predicate  for  proof 
of  contradictory  statements. — Tanner  v.  L.  &  N.  R.  R. 
Co.,  60  Ala,  621. 

3.  The  bill  of  exceptions  fails  to  show  that  the  appel- 
lant reserved  his  exceptions  to  the  parts  of  the  oral 
charge  to  which  he  took  exceptions  pending  the  trial 
and  before  the  jury  retired.  When  an  appeal  is  taken 
from  the  judgment  of  a  trial  court  to  an  appellate  court 
for  review,  all  the  presumptions  are  that  the  trial  court 
committed  no  error.  The  record,  to  authorize  a  revers- 
al, must  aflBrmatively  show  that  the  trial  court  was 
guilty  of  error.  While  we  think  it  probable  that  the 
appellant  reserv^ed  his  exceptions  to  the  parts  of  the  oral 
charge  to  which  he  reserved  exceptions,  pending  the 
trial  and  before  the  jury  had  retired,  the  bill  of  excep- 
tions does  not  affiramtively  show  that  he  did  so.  We 
are  therefore  precluded  from  considering  the  questions 
which  the  appellant  desires  us  to  consider  with  refer- 
ence to  the  correctness  of  parts  of  the  court's  oral 
charge. — Donahoo  &  Afatheivs  v.  Tarrant,  1  Ala.  App. 
446,  55  South.  270. 

4.  There  are  certain  other  matters  presented  for  our 
consideration,  but,  as  we  have  undertaken,  in  the  above 
opinion,  to  give  expression  to  our  views  as  to  the  con- 
trolling questions  presented  by  the  facts  of  this  case, 
we  do  not  deem  it  necessary  to  discuss  them. 

For  the  error  pointed  out,  this  cause  is  reversed  and 
remanded. 

Reversed  and  remanded. 
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Slminoiis,  et  al.  v.  Sharp. 

Breach  of  Contract. 

(Decitlwl  Nov.  28.  1011.     Roliparliig  deniod  Dec.  14,  1911. 
r^Vy  South.  849.) 

1.  Flupcrftcdeas:  Band:  LtahUiti/. — Although  a  supersedeas  bond 
was  insufficient  as  a  statutory  bond,  because  made  payable  to  plain- 
tiff instead  of  to  tlie  clerk,  as  i)rovided  by  section  2874.  Code  1907, 
yet  where  the  parties  relied  upon  it.  and  it  accomplished  the  result 
intended,  to  the  damage  of  the  obligee,  an  action  may  be  maintained 
upon  it.  as  a  comjnon  law  obligation. 

2.  ^amc:  Consideration. — Where  a  supersedeas  bond  was  condi- 
tioned in  the  exact  terms  required  by  the  statute,  the  obligors  cannot 
set  up  that  there  was  no  consideration  to  support  tlie  bond,  or  that 
the  consideration  was  illegal  or  contrary  to  public  policy. 

3.  Same:  Other  I'ndertakinfjs :  E.rtent  of  TJaWUij. — Wiiere  a  bond 
Is  conditioned  to  i>ay  all  such  costs  and  damages  as  any  party  ag- 
grieved may  sustain  by  the  wrongful  suing  out  of  the  appeal,  and  the 
suspension  of  the  execution  of  the  judgment,  it  was  sufficient  to  cover 
damages  sustained  by  the  plaintiff  by  being  deprived  of  the  i)!>sses- 
sion  of  the  land  sued  for  pending  the  appeal,  and  the  exjienses  in- 
curred for  services  of  counsel  in  resisting  a  reversal  of  the  ju€lg- 
ment. 

4.  Same:  Brcaih. — The  non-payment  of  damages  sustained  by  the 
obligee  in  a  supersedeas  loud  which  accrued  to  him  on  affirmance 
of  the  judgment  constitute  a  breach  of  the  condition  of  the  bond. 

Appeal  from  Marengo  Law  and  Equity  Toiirt. 

H(\*u'(l  before*  lion.  EnwAun  J.  (iILDEr. 

Action  l>y  A.  Y.  Sliarju*  a^rainst  R.  L.  Simmons  and 
otlKMS.  r'rom  a  jndii:ment  for  plaintiff^  defendants  ap- 
peal.    Affirmed. 

The  complaint  was  as  follows:  '^Plaintiff*  claims  of 
defendants  the  sum  of  .IfoOO  as  damag^es  for  breach  of  a 
certain  bond  made  by  defendants  on,  to  wit,  the  27th 
day  of  October,  1905,  in  words  and  figures  as  follows: 
^State  of  Alabama,  i[arent»o  County.  Know  all  men  by 
these  presents,  that  we,  R.  L.  Simmons.  O.  B.  Jones,  L. 
E.  (^ompton,  I).  C.  Compton,  F.  :M.  Compton,  and  W.  II. 

25  c\ 
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Compton,  are  held  and  firmly  bound  unto  A.  Y.  Sharpe 
in  the  sum  of  $500  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves  jointly  and  several- 
ly, our  heirs,  executors,  and  administrators.  Sealed,  etc. 
The  condition  of  the  above  obligation  is  such  that, 
whereas  on  the  2d  day  of  May,  1905  in  the  circuit  court 
of  Marengo  county,  a  judgment  was  rendered  in  favor 
of  A.  Y.  Sharpe  and  against  R.  L.  Simmons,  L.  E.  Comp- 
ton [and  eleven  others],  in  an  action  of  ejectment  in 
which  the  said  A.  Y.  Sharpe  was  plaintiff,  and  those 
mentioned  above  were  defendants,  in  which  a  judgment 
was  rendered  for  the  land  sued  for,  together  with  $500 
damages,  and  the  sum  of  f  100  as  costs,  from  which  judg- 
ment the  said  defendants  have  applied  for  and  obtained 
an  appeal  to  the  Supreme  Court  of  Alabama;  and  where- 
as, the  judge  of  the  circuit  court  has  made  an  order  sus- 
pending judgment  in  said  cause  upon  the  clerk  accept- 
ing a  bond  in  the  sum  of  foOO;  Now,  we,  the  al)Ove- 
stated  parties,  to  wit,  ♦  ♦  ♦  agree  to  prosecute 
said  appeal,  to  pay  all  such  costs  and  damages  as  any 
party  aggrieved  may  sustain  by  reason  of  wrongful  ap- 
peal and  the  suspension  of  the  execution  of  the  judg- 
ment in  said  above-mentioned  cause.' "  Several  grounds 
were  alleged  as  breach  of  the  condition,  not  necessary 
to  be  here  set  out. 

J.  M.  Miller  and  C.  K.  Akilvhams,  for  appellant. 
Being  a  common  law  obligation  and  not  a  supersedeas 
bond,  tlio  ai)poal  was  not  sus])endcd,  nor  was  the  right 
to  issue  a  writ  of  possession  superseded.  Hence,  it  fol- 
lows that  the  demurrers  should  have  been  sustained. 
Sections  2874-5,  Code  1907;  MuHfn\  ct  al  v,  Reese,  61 
Ala.  305;  Jcnlnns  r.  Loclxurd,  66  Ala.  377.  The  com- 
plaint did  not  state  a  cause  of  action. — L.  d  N,  v,  Dunn, 
137  Ala.  477;  C.  of  Ga.  r.  Blouuf.  134  Ala.  356;  So.  Ry. 
Co,  r.  nntit,  131  Ala.  595. 
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Ben  F.  Elmore,  and  Reese  &  Reese,  for  appellee.  The 
court  properly  overruled  demurrers  to  the  complaint. 
Babcock  v.  Carter,  117  Ala.  575;  Sec.  3965,  Code  1907. 
Although  the  bond  was  not  in  strict  accordance  with  the 
statute,  it  was  a  common  law  obligation  relied  on  by  the 
parties  with  resultant  damage  to  plaintiff,  and  hence, 
plaintilBf  is  entitled  to  recover  on  it,  as  such  obligation. 
iievmll  V.  Franklin;  2  Port.  493;  Babcock  v,  Cwtter, 
supra;  Leech  v.  Karthaus,  135  Ala.  396 ;  Sec.  2874,  Code 
1907,  and  cases  cited  therein.  The  cases  cited  by  ap- 
pellant are  authority  for  the  position  taken  by  appellee. 

WALKER,  P.  J.— But  for  the  fact  that  it  was  made 
payable  to  the  plaintiff  in  the  action  in  which  it  was 
given,  instead  of  to  the  clerk  as  prescribed  by  the 
statute,  (Code,  §  2874),  the  bond  sued  on  would  have 
been  a  good  statutory  bond  required  to  supersede  the 
execution  of  the  judgment  in  that  case  for  the  posses- 
sion of  land.  The  bond  having  been  given  to  secure  the 
suspension  of  the  execution  of  the  judgment  for  the  pos- 
session of  land,  and — as  sufllciently  appears  from  the 
pleadings  and  proof  in  the  case — having  accomplished 
that  result  in  accordance  with  the  intention  of  the  obli- 
gors, and  that  result  having  involved  damage  to  the 
obligee,  and  the  condition  of  the  bond  having  been 
broken,  an  action  may  be  maintained  on  it  as  a  common- 
law  obligation,  althouirli  its  execution  was  not  legally 
entitled  to  have  tlie  effect  of  superseding  the  execution 
of  the  judgment  to  which  it  referrcnl.  Leech  i\  Karthau,s, 
135  Ala.  369,  33  South.  342;  liahcork  i\  Carter  et  al,  117 
Ala.  575,  23  South.  487,  67  Am.  St.  Rep.  193;  Munter 
d  Faber  v.  Reese,  61  Ala.;  i^eicall  r.  Franklin  et  r//., 
2  Port.  493. 

The  only  attack  upon  the  rulings  of  the  trial  court 
which  counsel  for  the  appellants  seek  to  sustain  by  argu- 
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meiit  or  citation  of  authority  is  in  reference  to  the  ques- 
tion of  a  consideration  to  support  the  bond.  Conced- 
ing that  the  question  was  raised  by  the  pleadings,  in  the 
absence  of  any  plea  impeaching  the  consideration  of  the 
instrument  sued  on  (Code,  JJ  3966),  yet,  in  view  of  the 
facts  that  the  l)ond  was  conditioned  in  the  exact  terms 
recpiired  by  the  statute  (Code.  §  2874)  in  the  case  of  a 
bond  to  be  made  to  the  clerk  to  secure  a  suspension, 
pending  an  appeal,  of  the  executicm  of  a  judgment  for 
tJie  possession  of  land,  and  that  by  its  execution  the  ob- 
ligors in  fact  obtained  such  suspension  of  the  execution 
until  after  the  judgment  appealed  from  had  l)een  affirm- 
ed, there  is  no  room  for  a  plausible  claim  that  there  was 
an  abs(»nce  of  a  valuable  cimsideration  to  support  the 
bond,  or  that  the  consideration  was  in  any  respect  in 
contravention  of  public  policy  or  offensive  to  law. 
Li'vrh  r.  KffrthaKs,  supra;  Miller  r.  Vauf/han,  78  Ala. 
323;  ./r///.///.v  r.  Lockhanl  Adm'r.  66  Ala.  377. 

The  condition  of  the  bond,  '*to  pay  all  such  costs  and 
damag(\s  as  any  party  aggrieved  may  sustain  by  reason 
of  wrongful  appeal  and  the  suspension  of  the  execution 
of  the  judgment,"  covered  damages  sustained  by  the 
])laintilT  by  the  de])rivation  of  the  possession  of  the 
land  pending  tlie  appeal,  l)eing  the  value  of  its  use.  and 
expens(\K  incurred  for  services  of  counsel  in  resisting  a 
reversal  of  the  jmlgment. 

The  non-payment  of  tlu^e  damages  constituted  a 
bn^ach  of  the  ccmdition  of  the  l>ond.  Millrr  r.  Vaitffhan , 
supra. 

Affirmed. 
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Garner  r.  City  of  Annlston. 

Improvement  Assessment. 

(Decided  Nov.  10,  1911.     ReheariDg  denied  Dec.  14,  1911. 
50  South.  874.) 

1.  Munwipal  Corporations:  Improvement  Assessment;  Validity. — 
In  a  si)ecial  municipal  improvement  proopedings,  the  failure  in  a 
material  respect  to  follow  statutory  re<iuirement,  will  defeat  special 
a.ssessment  liens  based  thereon. 

2.  8am^;  Sufficiency;  Description  of  Material. — A  resolution  tp 
improve  a  street  with  bitulithic  pavement,  vitrifleil  brick,  or  other 
approved  material,  is  not  a  sufticient  compliance  with  section  VHW, 
Code  1907,  and  invalidates  a  si)eclal  assessment  levied  thereunder, 
and  a  subsequent  resolution  confirming  the  former  resolution,  refer- 
ring to  it  by  date  of  adoption,  showing  no  intent  to  amend  it  as  to 
the  kind  of  material  to  be  used  as  authorized  by  section  1IJG4,  Code 
1907,  did  not  cure  the  defect,  although  the  latter  resolution  referred 
to  the  former  resolution  as  one  providing  for  bitulithic  pavement. 

3.  Appeal  and  Error;  Dismissal;  Jurisdiction. — An  appeal  from  a 
Judgment  in  favor  of  a  municipality  based  on  a  void  special  imi^rove- 
ment  assessment  will  be  dismissed  because  of  want  of  jurisdiction 
to  make  the  improvement  resulting  in  lack  of  jurisdiction  to  levy 
assessment  or  to  have  Judgment  thereon,  the  ai»pellate  court  having 
no  jurisdiction  on  appeal. 

Ap])eal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coli:man,  Jr. 

Action  by  the  City  of  Anniston  ajrainst  R.  E.  Garner 
to  enforce  a  lien  for  special  street  improvement  assess- 
ment. Jndj»nient  for  plaintiff  and  defendant  appeals. 
Appeal  dismissed. 

Kxox,  Acker,  Dixon  &  Ri^^vckmox,  for  appellant. 
The  resolution,  the  basis  of  the  assessment,  does  not 
state  the  jjeneral  character  of  the  materials  to  be  used 
with  sufficient  certainty  as  required  by  section  1361, 
C(Kle  1907.  This  was  jurisdictional,  and  unless  com- 
plied with,  rendered  the  proceeding  void.  52  Cal.  270; 
43  NW.  710;  92  NW.  057;  45  la.  87;  2  Am.  Rep.  76;  3 
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Abb.  (N.  C.)  68;  24  Ohio  St.  126;  18  Ir.  85;  67  Pac. 
1112;  37  SW.  312.  A  case  directly  in  point  is  that  of 
t>an  Jose  Imp.  Co.  v.  AuzeroAs,  106  Cal.  498.  The  council 
must  determine  not  only  the  character  and  extent  of 
'the  improvement,  but  the  amount  of  the  burden  to  be 
borne  by  adjacent  property,  and  the  kind  of  material  to 
be  used.  Bolton  v.  GiUeran^  38  Pac.  881 ;  Buckley  v.  To- 
coma,  37  Pac.  441 ;  HoAothorne  v.  City  of  East  Portland, 
10  Pac.  342;  see  also  128  Cal.  114;  134  Cal.  139;  140 
Cal.  669 ;  103  Mo.  App.  215.  The  city  is  limited  in  the 
amount  of  its  assessment  to  the  cost  of  the  improvement 
and  to  the  special  benefit  accruing  therefrom,  and  hence, 
it  is  necessary  that  the  cost  of  improvement  be  some- 
where shown  by  the  transcript,  or  some  other  legal  and 
competent  evidence.  Birmingham  v.  Wagenseler,  53 
South.  289. 

C.  H.  Young,  and  Willett  &  Willbtt,  for  appellee. 
The  court  will  look  to  the  entire  proceeding,  and  will 
gather  therefrom  everything  that  will  give  the  necessary 
jurisdiction.  Harton  t\  Avondale,  147  Ala.  458;  Hitch- 
cock V.  Oalveston,  96  U.  S.  341.  Upon  these  authorities 
then,  it  must  be  held,  that  if  the  original  resolution  was 
not  suflSciently  specific,  the  subsequent  resolution  con- 
firming it  and  providing  for  bithulithic  pavement,  cured 
any  defect.  Authorities  supra.  There  was  sufficient 
compliance  with  the  provisions  of  section  1393  and  1394, 
Code  1907  as  to  the  costs  of  improvement,  and  the  speci- 
al benefit  accruing.  In  fact  on  appeal,  this  will  be  pre- 
sumed. City  of  Decatur  v.  Brock,  54  South.  209. 

WALKER,  P.  J. — The  proceeding  which  terminated 
in  the  judgment  of  the  court  below  in  favor  of  the  ap- 
pellee for  an  amount  claimed  by  it  as  an  assessment 
against  property  of  the  appellant  for  the  cost  of  paving 
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the  street  upon  which  abutted  that  property,  which  was 
declared  subject  to  a  lien  for  the  amount  of  the  judg- 
ment, had  its  commencement  in  the  adoption  on  the  25th 
day  of  June,  1908,  of  a  resolution  by  the  city  council  of 
Anniston,  the  first  section  of  which  was  as  follows: 
^^Resolved,  by  the  city  council  of  Anniston,  that  they 
hereby  determine  to  pave  >vith  bitulithic  pavement,  vit- 
rified brick,  or  other  approved  material.  West  Tenth 
street  from  Noble  street  to  the  tracks  of  the  Louisville 
&  Nashville  Railway,  the  cost  of  which  shall  be  assessed 
against  property  abutting  on  said  street  between  the 
points  named."  The  second  section  of  the  resolution 
provided  for  the  preparation  forthwith  by  the  city  en- 
gineer of  full  details,  drawings,  plans,  specifications, 
etc.,  of  said  work,  and  for  the  filing  of  the  same  when 
completed  in  the  office  of  the  city  dark.  The  third  sec- 
tion fixed  a  subsequent  date  for  a  meeting  of  the  city 
council  to  hear  any  objections  or  remonstrances  that 
might  be  made  to  such  improvements,  the  manner  of 
making  the  same,  or  the  character  of  the  material  to 
be  used.  The  fourth  and  last  section  of  the  resolution 
provided  for  its  publication  for  two  consecutive  weeks 
in  a  named  newspaper  published  in  the  city  of  Anniston. 
It  is  claimed  in  behalf  of  the  appellant  that  the  pro- 
ceedings inaugurated  by  the  adoption  of  that  resolution 
were  insufficient  to  afford  a  legal  support  for  an  assess- 
ment against  his  abutting  property  of  the  cost  of  the 
improvement  made  under  those  proceedings,  because 
of  the  failure  of  that  initial  resolution  to  comply  with 
the  requirement  of  the  statute  as  to  the  description  in 
such  resolution  of  the  improvement  thereby  determined 
upon,  the  cast  of  which,  or  any  part  thereof,  it  is  pro- 
posed to  assess  against  abutting  property.  The  pro- 
vision of  the  statute  is  as  follows:  "When  the  council  of 
anv  citv  or  town  shall  determine  to  construct  or  im- 
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prove  any  street,  avenue,  alley,  sidewalk,  highway  or 
other  public  place,  or  to  make  any  other  improvement 
or  undertake  any  work  authorized,  the  cost  of  which,  or 
any  part  thereof,  it  is  proposed  to  assess  against  the 
property  abutting  or  drained  by  said  improvement,  it 
shall  adopt  an  ordinance  or  resolution  to  that  elBfect, 
describing  the  nature  and  extent  of  the  work,  the  gen- 
eral character  of  the  materials  to  be  used,  and  the  loca- 
tion and  terminal  points  thereof,  and  the  streets,  ave- 
nues, alleys  or  other  highway,  or  parts  thereof,  and  shall 
direct  that  full  details,  drawings,  plans,  specifications 
and  surveys  of  said  work  and  estimates  be  prepared  by 
the  city  engineer  or  such  other  person  as  may  be  desig- 
nat(Ml  in  such  ordinance  or  resolution,  or  the  said  coun- 
cil may  adopt  ])lans  for  such  work  already  prepared.'^ 
Acts  Ala.  1907,  pp.  790,  849,  §  124;  Code,  §  1361.  This 
provision  is  followed  by  provisions  for  the  filing  in  the 
office  of  the  city  engineer  or  other  officer  designated  in 
such  ordinance  or  resolution,  of  such  details,  drawings^ 
plans,  etc.,  when  completed;  for  the  appointment  by 
said  ordinance  or  resolution  of  a  time  when  the  coun- 
cil will  meet,  not  less  than  two  weeks  after  the  date  of 
the  first  publication  of  said  ordinance  or  resolution,  to 
hear  any  objection  or  remonstrances  that  may  be  made 
to  said  improvement,  the  manner  of  making  the  same,  or 
the  character  of  the  material  to  be  used ;  for  the  publi- 
cation of  said  ordinance  or  resolution  once  a  week  for 
two  consecutive  weeks;  and  for  the  hearing  at  said  meet- 
ing, or  at  a  place  and  time  to  which  the  same  may  be  ad- 
journ(Ml,  of  objections  or  protests  l>y  persons  whose  prop- 
erty may  be  affected  by  the  pro[)osed  improvement, 
against  said  improvement,  the  material  to  l)e  used,  and 
tlie  manner  of  making  the  same.  Code.  s$§1362,  1363, 
13(>4.  Tlie  subsequ(*nt  provisions  of  the  statute,  so  far 
as  it  relates  to  public  improvements  which  are  claime<l 
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to  inure  to  the  special  benefit  of  property  affected  there- 
by, are  in  regard  to  the  construction  of  the  improve- 
ment, the  payment  therefor,  and,  after  the  completion 
and  acceptance  thereof,  the  assessment  of  the  cost  of  its 
construction,  or  any  part  thereof,  against  property 
specially  benefitted  thereby  '^to  the  extent  of  the  in- 
creased value  of  such  property  by  reason  of  the  special 
benefits  derived  from  such  improvement." 

The  specific  objection  urged  against  tlie  sufficiency 
of  the  initial  resolution  above  mentioned  is  that  its  ex- 
pression of  a  determination  to  pave  the  street  mentioned 
"with  bitulithic  pavement,  vitrified  brick,  or  other  ap- 
proved mateivial,''  is  not  a  compliance  with  the  require- 
ment of  the  statute  (Code,  §  1361)  that  the  ordinance 
or  resolution  therein  provided  for  shall  describe  "the 
general  character  of  the  materials  to  be  used.".  It  is  in- 
sisted that  a  resolution  to  pave  a  street  "with  bitulithic 
pavement,  vitrified  brick,  or  other  approved  material," 
is,  in  that  respect,  wholly  indefinite  and  uncertain,  and 
does  not  at  all  designate  or  describe  the  general  char- 
acter of  the  materials  to  be  used  in  making  the  proposed 
improvement.  The  answer  to  this  suggestion  principal- 
ly relied  upon  by  the  counsel  for  the  appellee  is  that  the 
proceedings  of  the  council  subsequent  to  the  adoption  of 
the  resolution  in  question  had  the  effect  of  removing  all 
uncertainty  as  to  the  material  to  be  used  in  constructing 
the  propose<l  pavement  and  made  nmuifest  the  purpose 
of  the  council  to  have  a  l)ithulithic  pavement  construct- 
ed. Keference  is  made  to  the  ruling  in  tlie  case  of  Har- 
ton  r.  Toirn  of  Aron<l(il(\  147  Ala.  45(S,  471,  41  Scmth. 
934,  in  support  of  the  proposition  that  the  entire  pro- 
ceedings of  the  council  are  to  be  looked  to  to  ascertain 
whether  or  not  it  made  the  definite  selection  of  the  ma- 
terial to  be  used  which  is  required  by  the  statute;  and  it 
is  insisted  that  the  terms  of  the  resolution  adopted  by 
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the  council  at  its  adjourned  meeting,  held  for  the  pur- 
pose of  considering  any  objections  or  protests  by  inter- 
ested property  holders,  against  said  improvement,  the 
material  to  be  used,  and  the  manner  of  making  the  same, 
«it  which  meeting,  it  may  be  observed,  the  statute  (Code, 
I  1364)  provides  that  the  council  "shall  consider  such 
objection  and  protests,  if  any,  and  may  confirm,  amend, 
modify,  or  rescind  the  original  ordinance  or  resolution," 
were  expressed  in  such  terms  as  to  remove  any  ambig- 
uity or  uncertainty  as  to  the  material  proposed  to  be 
used  and  to  amount  to  a  definite  selection  of  bitulithic 
paving  as  the  material  with  which  the  street  in  question 
should  be  paved.  The  resolution  relied  on  as  having  this 
effect,  after  reciting  the  overruling  of  the  objections  to 
the  proposed  improvement  made  by  the  appellant  and 
other  property  owners,  proceeded  as  follows :  "It  is  here- 
by resolved  that  the  resolution  adopted  by  the  mayor 
and  councilmen  of  the  city  of  Anniston  on  the  25th  day 
of  June,  1908,  for  the  paving  with  bitulithic  paving  ma- 
terial the  driveways  of  the  said  street,  be  and  the  same 
is  hereby  confirmed,  and  the  details,  drawings,  plans, 
and  specifications  and  surveys  now  on  file  in  office  of 
the  city  clerk  for  such  improvements  are  hereby  adopted, 
and  the  cost  of  said  improvements  shall  be  paid  in  cash 
by  the  persons  owning  property  abutting  on  said  streets, 
in  proportion  to  their  frontage  on  said  streets,  within 
thirty  (30)  days  after  the  final  assessment."  This  reso- 
lution expressly  confirms  the  former  resolution  therein 
referred  to.  It  would  involve  a  withholding  from  its 
language  of  the  meaning  plainly  expressed  to  construe 
its  explicit  confirmation  of  the  former  resolution,  clear- 
ly identified  by  the  date  of  its  adoption,  there  being  no 
other  former  resolution.  The  fact  that  the  confirming 
resolution  in  its  reference  to  the  resolution  w^hich  was 
confirmed  mistakenly  spoke  of  it  as  a  resolution  *%r 
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paving  with  bitulithic  paving  material  the  driveways  of 
said  street,"  when  that  resolution  did  not  in  fact  ex- 
press a  determination  of  the  council  that  the  paving 
should  be  of  that  material,  but  merely  mentioned  it  as 
one  of  the  materials  from  which  a  selection  was  to  be 
made,  cannot  be  given  the  effect  of  working  such  a  radi- 
cal change  in  the  character  of  the  resolution  as  to  make 
it,  not  one  confirming  the  former  resolution,  which  its 
unequivocal  language  purports  to  do,  but  one  amending 
or  modifying  the  former  resolution.  There  is  no  hint  in 
the  confirming  resolution  of  a  recognition  on  the  part 
of  the  council  of  the  existence  of  any  occasion  or  neces- 
sity for  amending  or  modifying  the  former  resolution 
in  any  respect  whatever,  and  there  is  an  entire  absence 
of  any  expression  indicating  a  purpose  to  make  any 
change  at  all  in  the  provisions  of  the  former  resolution. 
And  in  later  stages  of  the  proceedings  there  is  found 
persuasive  evidence  of  the  absence  of  any  notion  being 
entertained  by  the  council  that  there  had  been  any 
amendment  or  modification  of  the  terms  of  the  initial 
resolution  as  it  was  originally  adopted.  In  the  ordi- 
nance embodying  the  resolution  of  the  council  to  assess 
the  cost  of  the  improvement,  after  it  was  completed, 
against  the  abutting  property,  there  was  a  detailed  re- 
cital of  the  previous  steps  in  the  proceeding  leading  up 
to  that  action ;  the  recital  as  to  the  action  taken  at  the 
meeting  at  which  it  is  now  claimed  that  the  initial  reso- 
lution was  so  amended  or  modified  as  to  bring  it  into 
conformity  with  the  requirements  of  the  statute  being 
as  follows:  "That  the  council  legally  met,  pursuant 
to  adjournment,  on  August  5th,  1908,  and  heard  objec- 
tions and  remonstrances  to  the  proposed  improvements; 
that  a  majority  in  frontage  of  the  property  owners  abut- 
ting said  improvement  did  not  object  to  or  remonstrate 
to  said  proposed  improvement;  that  at  said  meeting  the 
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original  resolution  was  regularly  and  legally  confirmed, 
and  the  mayor  ordered  to  advertise  for  bids  once  a  week 
for  two  consecutive  weeks."  etc.  There  was  also  a  similar 
recital  in  the  subsequent  ordinance  fixing  the  amounts 
of  the  assessments  against  the  several  lots  abutting  on 
the  improved  street.  We  are  of  opinion  that  the  record 
of  the  proceeding  negatives  the  conclusion  that  the 
council  at  any  stage  of  it  undertook  to  make  any  change 
whatever  in  any  provisions  of  the  original  resolution  by 
which  it  was  initiated.  It  follows  that  if  the  validity 
of  the  proceeding  is  dependent  upon  that  resolution, 
being  in  conformity  with  the  requirements  of  the  statute 
in  reference  to  it,  and  if  it  was  lacking  in  such  con- 
formity, the  record  fails  to  show  that  such  defect  was 
cured,  or  attempted  to  be  cured,  by  any  subsequent  ac- 
tion of  the  council,  that  initial  resolution  having  re- 
mained throughout  the  proceeding  W'holly  unamended 
and  unmodified. 

A  statute  conferring  upon  municipal  corporations  the 
power  to  assess  against  private  property  the  whole  or 
any  part  of  tlie  cost  of  a  public  improvement,  the  con- 
struction of  whicli  inures  to  the  special  benefit  of  such 
pro])erty,  is  a  grant  of  power,  special  and  unusual  in 
character  and  in  derogation  of  the  common  law,  by 
which  the  title  to  property  may  be  divested  by  the  action 
of  a  subordinate  statutory  tribunal.  The  power  exists 
only  so  far  as  it  is  clearly  conferred  bj'  the  terms  of  the 
statute*,  must  be  ex(M'cised  in  the  manner  prescribed  by 
the  statutes  and  every  re<iuirement  of  the  statute  which 
is  designated  for  the  protection  and  benefit  of  the  own- 
ers of  property  to  be  atfectcMl  as  the  result  of  the  pro- 
ce(Mlini»s  must  be  observed  in  all  its  essential  parts.  The 
mode  j)rescrib<Ml  by  tlu*  statute  for  the  exercise  of  such  a 
power  becomes  a  measure  of  the  power  itself,  and  any 
substantial  deviation  therefrom  will  render  the  proceed- 
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ing  void  and  ineflfectual  as  regards  the  property  thereby 
sought  to  he  subjected  to  a  burden.  The  statute  in  pre- 
scribing the  method  of  exercising  the  power  creates  a 
condition  precedent  to  its  valid  exercise,  and  a  failure 
in  any  material  respect  to  pursue  that  method  is  fatal 
to  the  validity  of  the  proceeding  as  a  means  of  creating 
a  lien  upon  private  property.  Citj/  Council  of  Mont- 
(jomeni  r.  Foster,  133  Ala.  587,  32  South.  610;  Lott  ?;. 
Ross  d  Co,,  38  Ala.  156;  Cory  r.  Dennis,  93  Ala.  440,  9 
South.  302;  Bank  of  Cohimhia  r.  Portland,  41  Or.  1,  67 
Pac.  1112;  4  Dillon  on  Municipal  corporations  (5th  Ed.) 
§  1402;  (iray  on  Limitations  of  Taxing  Power,  §  2002. 

The  objection  above  mentioned  to  the  validity  of  the 
proceeding  disclosed  by  the  record  in  this  case  is  to  be 
considered,  in  view  of  the  nature  of  that  proceeding  as 
it  has  just  iK^en  characterized.  There  is  no  room  for  a 
plausible  claim  that  the  initial  ordinance  above  quote<l 
ilescribed  ''the  general  character  of  the  materials  to  be 
used''  in  the  proposed  paving  work.  It  cannot  be  said 
that  a  statement  of  a  determination  to  pave  a  street 
*'witli  bithulithic  pavement,  vitrifie<l  brick,  or  other  ap- 
proved material"  shows  that  any  particular  material 
had  been  selected.  On  the  contrary,  it  shows  th^t  the 
material  to  be  used  in  making  the  ])ro})osed  improve- 
ment yet  remained  to  be  cliosen.  Tlie  resolution  does  not 
disclose  any  effort  to  desjniiate  or  describe  the  material 
to  be  used  so  as  to  give  any  definite  information  as  to 
this  feature  of  tlie  proposed  work.  The  question,  then, 
arises  whether  or  not  the  renin irement  of  the  statute  in 
that  respect  is  to  be  regarded  as  one  designed  for  the 
benefit  or  protection  of  the  owners  of  property  pro- 
posed to  be  subjected  to  a  charge  as  a  result  of  the  pro- 
ceeding, so  as  to  make  a  failure  to  comply  with  it  a 
ground  of  objection  to  the  validity  of  the  proceeding 
available  to  sucli  a  propertv  owner. 
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The  provisions  of  the  statute  in  question  unequivo- 
cally recognize  that  the  owners  of  property  against 
which  it  is  proposed  to  assess  the  whole  or  a  part  of  the 
cost  of  a  public  improvement  a£Eecting  it  have  an  in- 
terest in  the  question  whether  such  improvement  shall 
be  undertaken,  and  give  them  a  voice  in  the  determina- 
tion of  that  question.  The  enactment  of  the  ordinance 
or  resolution  provided  for  by  section  1361  of  the  Code 
which  is  quoted  above,  really  amounts  to  the  mere  fi'am- 
ing  of  a  proposition  or  suggestion  that  such  an  improve- 
ment be  undertaken.  Whether  that  proposition  or  sug- 
gestion shall  be  adopted  cannot  finally  be  decided,  nor 
any  step  taken  towards  the  actual  construction  of  the 
improvements,  until  the  owners  of  the  property  to  be 
affected  have  been  afforded  the  opportunity,  provided 
for  by  the  section  1364  of  the  Code,  of  appearing  in  per- 
son or  by  a  attorney,  or  by  petition,  and  objecting  or  pro- 
testing "against  said  improvement,  the  material  to  be 
used,  and  the  manner  of  making  the  same."  In  this  con- 
nection the  statute  commands  that  "said  council  shall 
consider  such  objection  and  protests,  if  any,  and  may 
confirm,  amend,  modify,  or  rescind  the  original  ordi- 
nance or  resolution."  In  view  of  the  scant  notice  some- 
times taken  of  the  objections  or  suggestions  of  the  per- 
sons out  of  wliose  pockets  or  property  is  to  come  the 
whole  or  a  part  of  the  cost  of  a  public  improvement,  it 
may  not  be  amiss  to  remark  that  the  plain  purpose  of 
the  law  is  to  put  upon  the  council  the  duty  of  fairly  and 
deliberately  weighing,  modifying  any  objections  or  pro- 
tests submitted  by  interested  property  oowners,  and  of 
amending,  modifying,  or  rescinding  the  original  ordi- 
nance or  resolution,  if  such  protests  or  objections  are 
found,  upon  due  investigation,  to  be  meritorious.  A 
nieiely  formal  or  perfunctory  discharge  of  this  duty  af- 
fecting important  property  rights  of  citizens  is  a  repre- 
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hensible  abuse  of  a  public  trust.  The  power  to  veto  the 
proposition  submitted  is  given  by  the  provision  that  "if 
objection  to  the  proposed  improvement  be  made  by  a 
majority  in  frontage  of  the  property  owners  to  be  af- 
fected thereby,  when  the  proposed  improvement  is  to  be 
assessed  against  the  propei'ty  fronting  or  abutting  any 
street,  avenue,  or  alley,  or  by  a  majority  in  area  of  the 
property  owners  when  the  proposed  improvement  is  to 
be  assessed  against  the  property  comprising  a  sewage, 
drainage,  or  improvement  district,  the  improvement 
shall  not  take  place,  unless  ordered  by  a  two-thirds  vote 
of  those  elected  to  the  council."  Code,  §  1364. 

As  section  1361  of  the  Code  is  in  effect  a  provision 
for  framing  a  proposition  for  a  public  improvement, 
and  is  followed  by  provisions  for  giving  notice  to  the 
owners  of  property  which  may  be  affected  by  the  con- 
struction of  the  improvement,  and  for  affording  them 
the  opportunity  of  presenting  objections  or  protests 
against  the  proposed  undertaking,  it  would  seem  that 
an  ordinance  or  resolution  embodying  a  proposition  for 
such  a  public  work  could  not  be  regarded  as  substantial- 
ly complying  with  the  requirements  of  the  statute  if 
it  omitted  from  its  description  of  the  improvement  pro- 
posed to  be  made  any  feature  of  it  which  the  statute  ex- 
pressly requires  to  be  stated.  Publication  of  the  ordi- 
nance or  resolution  is  the  method  prescribcMl  by  the 
statute  of  giving  notice  to  the  property  owners  of  the 
proposition  embodied  in  it.  Code  §  1303.  Certainly  the 
statute  contemplates  that  that  published  proposition 
shall  definitely  inform  the  property  owners  of  "the  gen- 
eral character  of  the  materials  to  be  us(»d/'  Withcmt 
that  information,  they  are  not  afforded  the  opportunity, 
intended  by  the  statute  to  be  given,  of  determining 
whether  or  not  to  object  or  protest  against  "the  ma- 
terial to  be  used."  Objection  on  this  ground  cannot  well 
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be  made  to  such  a  proposition,  which  does  not  designate 
any  particular  material.  The  provisions  of  the  statute 
for  definite  notice  to  the  owners  of  property  proposed 
to  be  subjected  to  a  special  charge,  and  for  affording 
them  an  opportunity  for  the  intelligent  preparation  and 
submission  of  objections  or  protests,  would  fail  to  ac- 
complish their  manifest  purpose  if  the  proceeding  could 
effectually  be  put  under  way  by  an  ordinance  or  reso- 
lution which  in  any  substantial  respect  fails  to  conform 
to  the  explicit  requirements  of  the  statute.  A  due  re- 
gard to  the  purposes  disclosed  by  the  requii*ements  of 
the  section  of  the  statute  which  is  emlmdied  in  section 
1361  of  the  Code  leads  to  the  conclusion  that  the  effect 
of  its  provisions  is  to  make  it  a  condition  precedent  to 
the  right  of  a  city  or  town  council  to  inaugurate  the 
statutory  proceeding  looking  to  the  fixing  of  a  lien  upon 
private  property  for  the  whole  or  a  part  of  the  cost  of 
such  a  public  improvement  as  js  therein  mentioned  that 
the  council  shall  itself  first  definitely  determine  "the  na- 
ture and  extent  of  the  work,  the  general  character  of  the 
nmterials  to  be  used,  and  the  location  and  terminal 
points  thereof,''  etc.,  and,  in  the  mode  prescribed  in  this 
section,  exi)ress  such  determination  in  an  ordinance  or 
resolution.  Until  the  plan  of  the  proposed  public  work 
has  been  so  far  mature<l  and  set  forth  in  an  ordinance 
or  resolution  describing  the  features  of  it  which  are 
specified  iii  the  statute,  there*  is  no  authorized  initiation 
of  the  special  statutory  proceeding  which  may  ultimately 
result  in  fixing  a  charge  u[)r)U  private  property  for  the 
cost  of  a  public  work.  The  provisions  of  that  section 
and  of  the  immediately  succeeding  one  for  the  prepara- 
tion, or  adoption,  of  full  details,  drawings,  plans,  specifi- 
cations, surveys  and  estimates  of  the  proposed  work  and 
for  the  filing  thereof  in  a  public  place,  "where  property 
owners  who  may  be  affected  by  such  improvement  may 
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see  and  examine  the  same,"  indicate  the  solicitude  of 
the  law  in  reference  to  affording  to  property  owners  the 
means  of  obtaining  such  full  and  definite  information 
as  to  the  project  submitted  for  their  consideration  that 
they  may  advisedly  investigate  it,  so  as  to  be  able  intelli- 
gently to  determine  whether  the  character  of  the  de- 
scribed work  is  such  as  to  promise  special  benefit  to  the 
property  proposed  to  be  subjected  to  a  charge  on  account 
of  it,  and  especially  whether  the  special  benefits  expect- 
ed to  accrue  justify  the  estimated  expenditure.  It  does 
not  seem  that  any  intelligent  estimate  of  cost  could  pos- 
sibly be  made  before  there  has  been  any  selection  at  all 
of  the  material  to  be  used.  The  law  itself  informs  the 
property  owner  that  the  council  is  without  authority  or 
jurisdiction  to  inaugurate  the  proceeding  which  is  ulti- 
mately to  result  in  fixing  a  charge  upon  his  private  prop- 
erty for  the  cost  of  a  public  work  until  the  features  of 
that  work  which  the  provisions  of  the  statute  treat  as 
material  and  substantial  have  been  determined  upon  by 
the  council,  until  that  determination  has  been  expressed 
in  the  mode  required  by  the  statute  and  has  been  made 
known  by  the  publication  provided  for ;  and  the  passage 
and  publication  of  an  ordinance  or  resolution  from 
which  is  omitted  a  part  of  the  description  of  the  pro- 
posed work  which  the  statute  expressly  requires  to  be  set 
out  is  wholly  ineffectual  as  an  initiation  of  the  proceed- 
ing for  which  the  statute  makes  provision.  Subsequent 
proceedings  consequent  upon  an  ordinance  or  resolution 
defective  in  such  a  material  respect  are  without  the  legal 
support  which  is  essential  for  their  validity  as  a  means 
of  fixing  a  lien  or  charge  upon  private  property.  It  is 
only  by  way  of  that  preliminary  that  the  council  can 
come  into  the  right  of  subjecting  private  property  to  a 
special  charge. 

20  CA 
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What  already  has  been  said  sufficiently  indicates  the 
grounds  of  the  court's  conclusion  that  a  description  of 
"the  general  character  of  the  materials  to  be  used"  in  the 
proposed  improvement  was  a  legally  essential  part  of 
the  resolution  by  which  it  was  attempted  to  initiate  the 
proceedings  which  are  claimed  to  have  had  the  final  re- 
sult of  fixing  a  lien  upon  the  appellant's  property  for 
the  assessed  part  of  the  cost  of  paving  the  street'  upon 
which  that  property  abutted,  and  that  in  this  respect 
that  initial  resolution  was  vitally  defective.  It  follows, 
also,  from  the  views  already  expressed  that,  that  defect 
being  in  a  matter  affecting  the  power  or  jurisdiction  of 
the  council  to  act  in  the  premises,  the  attempt  made  by 
the  subsequent  resolution  to  fix  a  lien  upon  the  appel- 
lant's property  for  such  assessed  part  of  the  cost  of  the 
paving  was  wholly  ineflfectual  to  accomplish  that  re- 
sult. The  conclusions  expressed  find  ample  support  in 
a  number  of  well-considered  decisions  in  other  juris- 
dictions upon  the  effect  of  similar  requirements  as  to  the 
method  of  initiating  a  statutory  proceeding  for  the  as- 
sessment against  private  property  of  the  whole  or  a  part 
of  the  cost  of  a  public  improvement. — San  Jose  Improve' 
mcnt  Co,  r.  Avzcrais.  lOG  Cal.  498,  39  Pac.  859;  Schioie- 
sail  r.  Mahon,  128  ('al.  114,  60  Pac.  683;  Citi/  of  Chicago 
r.  yo(U>cl\  202  111.  257,  67  N.  E.  39 ;  City  of  AWm  v.  Mid- 
(Urton's  Heirs.  158  111.  442,  41  N.  E.  926;  Smith  t\  Duti- 
raii.  77  Ind.  92 ;  Rich  Hill  r.  Citif  of  Grand  Forks,  6  Dak- 
397,  43  N.  W.  710;  Citj/  of  Bluff  ton  i\  Miller,  33  Ind. 
App.  521,  70  X.  E.  989;  Hauthorne  r.  City  of  EaM  Port- 
land,  13  Or.  271,  10  Pac.  342;  BuHlri/  r.  Taeoma,  9 
Wash.  253,  37  I»ac.  441 ;  Hoyt  r.  City  of  Saginaw.  19 
ilich.  39,  2  Am.  Rep.  76;  Zalesky  r.  City  of  Cedar 
Rapids.  118  Iowa,  714,  92  N.  W.,  657;  2  Page  and  Jones 
on  Taxation  by  Assessment,  §§  775,  777,  856,  857,  864. 
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Following  the  ruling  made  in  the  case  of  City  of 
Decatur  v.  Brock,  170  Ala.  149,  54  South.  209,  the  only 
result  on  this  hearing  from  the  conclusions  above  stated 
is  an  order  dismissing  the  appeal,  as  the  action  sought 
to  be  reviewed  was  lacking  in  the  requisite  jurisdic- 
tional validity  to  furnish  support  for  the  appeal. 

Appeal  dismissed. 


Montgromery  Candy  Co.  v.  Werthelmer- 
8warts  Shoe  Co. 

(xarnishment. 

(Decided  Dec.   19,   1911.     57  South.  54.) 

1.  Garnishment;  Answer;  Oral. — A  denial  of  indebtedness  in  a 
written  answer  by  a  garnishee  may  be  overcome  by  disclosures  made 
on  oral  examination  imder  section  4316,  Code  1907;  and  when  the 
facts  so  disclosed  show  that  the  garnishee  was  indebted  to  the  de- 
fendant after  the  service  of  the  writ,  plaintiff  becomes  entitled  to  a 
judgment  on  the  garnishee's  answer  without  contesting  it. 

2.  Same;  Effect  of  Writ, — A  writ  of  garnishment  operates  to  inter- 
cept debts  owing  by  the  garnishee  to  the  defendant  after  tlie  service 
of  the  writ,  and  while  the  i)roceedings  are  pending,  and  any  payment 
by  the  debtor  to  the  defendant  during  that  time  is  at  the  debtor's 
risk. 

3.  Same;  Liability  of  Garnishee. — A  garnishment  cannot  be  avoid- 
ed by  the  garnishee  entrusting  claims  to  defendant  for  collection  and 
permitting  him  to  retain  the  amount  of  his  salary  out  of  the  pro- 
ceeds. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Wiixiam  H.  Thomas. 

Action  by  the  Wertheimer-Swarts  Shoe  Company 
against  S.  B.  Kent.  From  a  judgment  for  plaintiff,  on 
garnishment  directed  to  the  Montgomery  Candy  Com- 
pany, the  garnishee  appeals.    Affirmed. 

The  Wertheimer-S  warts  Shoe  Company  obtained  a 
judgment  in  the  city  court  of  Montgomery  at  the  Octo- 
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ber  term,  1909,  agaiDst  one  S.  B.  Kent  for  the  sum  of 
$118.15,  and  on  February  8,  1910,  procured  garnishment 
on  said  judgment,  on  proper  affidavit  to  be  issued  to  the 
Montgomery  Candy  Company.  On  the  11th  day  of  Feb- 
ruary, 1910,  the  garnishee  filed  a  formal  written  ans- 
wer denying  indebtedness.  On  June  3,  1910,  the  gar- 
nishee was  summoned  to  answer  orally.  On  the  7th  day 
of  June,  1910,  the  garnishee  appeared  and  answered  that 
Mr.  Kent  went  to  work  for  him  in  September,  1909,  at 
a  salary  of  $75  per  month.  After  some  parleying,  the 
books  were  brought  into  court.  It  appeared  that  up 
to  the  4th  of  June,  the  time  of  the  service  of  the  garnish- 
ment Mr.  Kent  was  indebted  to  the  company  in  the  sum 
of  $98,  and  that  after  that  time  the  company  paid  him 
about  1300. 

W.  E.  Andrews,  for  appellant.  The  bill  of  exceptions 
was  signed  within  time  to  review  the  action  of  the  court 
on  the  motion  for  new  trial. — S.  L.  &  S.  F.  R,  R,  Co.  v. 
RrantJeji.  53  South.  305;  Ala.  Mid.  v.  Broxcn,  129  Ala, 
282.  A  judgment  cannot  be  recovered  on  the  answer  of 
a  garnishee  against  him  unless  there  is  a  direct  admis- 
sion by  him  of  a  legal  debt  either  then  due,  or  to  become 
due  by  him  to  the  defendant, — Jefferson  County  Savings 
Bank  i\  Nathan.  35  South.  356;  Price  v.  Thomason,  11 
Ala.  877;  Prcsnall  v,  Mahrt/,  3  Port.  105.  There  was 
never  a  time  from  the  service  of  the  garnishment  that 
the  defendant  could  have  maintained  an  action  of  debt 
or  indebitatus  assumpsit  against  the  garnishee. — Jones 
r.  Cnisr,  64  Ala,  368;  Jefferson  County  Savings  Bank  v. 
Nathan,  supra.  The  answer  of  the  garnishee  will  be 
taken  as  strictly  true. — PnVc  r.  Mazange,  31  Ala.  701; 
^Vhite  r,  Kahn.  103  Ala.  308;  Jefferson  County  8a/vings 
Bank  v.  Nathan,  supra.  The  burden  is  on  the  plaintiff 
to  make  out  a  case  against  the  garnishee,  and  if  not  sat- 
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isfied  with  the  answer,  it  becomes  his  duty  to  contest. 
Lehman  v.  Hudmon  Bros.,  79  Ala.  532,  and  the  authori- 
ties supra.  A  plainibiflE  can  assert  no  greater  right 
against  the  garnishee  than  the  defendant  could  unless 
there  is  fraud. — Alexander  v.  Pollock,  72  Ala.  137. 
Wages  paid  in  advance  are  not  subject  to  garnishment. 
— Steiner  Bros,  v.  Batik,  115  Ala.  575;  Archer  v.  The 
Bank,  88  Ala.  249. 

Arbington  &  Houghton^  for  appellee.  A  failure  to 
reserve  exceptions  on  the  original  trial  cannot  be  cured 
by  a  motion  for  a  new  trial. — McLendon  v.  Bush,  127 
Ala.  470;  Stcimrt  v.  Guy,  138  Ala.  176;  Smith  v.  Wolfe, 
49  South.  395.  The  order  for  an  oral  examination  kept 
the  garnishee  before  the  court,  and  any  payment  by  him 
on  a  debt  accruing  to  the  defendant  was  at  his  risk. — 
Archer  v.  The  Bank,  88  Ala.  249;  Ladij  E.  F.  Co.  v, 
Ragan,  95  Ala.  594.  If  the  answer  of  the  garnishee  de- 
nies indebtedness,  but  states  facts  upon  which  the  law 
will  predicate  indebtednevss,  judgment  should  be  ren- 
dered against  the  garnishee  on  the  answer. — Mann  v. 
Buford,  3  Ala.  312;  Johnson  v.  Speight,  14  Ala.  27; 
White  V.  Kahn,  103  Ala.  308;  Stevens  v.  Cox,  124  Ala. 
448.  The  examination  of  the  garnishee  disclosed  an  in- 
debtedness pending  the  garnishment  proceedings. — Eley 
V.  Blacker,  112  Ala.  317;  Crav  v.  Perry  Hdxc.  Co.  Ill 
Ala.  532;  Archer  v.  The  Bank^  supra.  The  answer  in 
the  present  case  is  very  similar  to  the  answer  in  the  case 
of  Eley  V.  Blacker,  supra. 

WALKER,  P.  J., — A  garnishee's  denial  of  indebted- 
ness in  his  written  answer  to  the  writ  may  be  overcome 
by  the  disclosure  made  on  his  oral  examination,  required 
as  authorized  by  the  statute;  and  when,  on  the  facts 
as  so  disclosed,  it  is  made  to  appear  that  the  garnishee 
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was  indebted  to  the  defendant  after  the  service  of  the 
writ,  the  plaintiff  is  entitled  to  judgment  against  the 
garnishee  upon  his  answer,  without  contesting  it.  Code, 
§  4316;— W/aYe  et  al  v.  Kahn,  103  Ala.  308,  15  South. 
595. 

In  the  case  at  bar  the  oral  answer  of  the  garnishee 
disclosed  that  between  the  dates  of  the  service  of  the 
writ  and  of  the  oral  answer  it  was  indebted  to  the  de- 
fendant, for  saliary  or  wages,  payable  at  the  end  of  each 
months  in  an  amount  exceeding  in  the  aggregate  the 
amount  of  the  judgment  in  favor  of  the  plaintiff,  and 
that  this  indebtedness  was  paid  as  it  accrued  by  permit- 
ting the  defendant  to  retain  the  amount  of  his  salary  out 
of  collections  made  by  him  as  an  agent  or  traveling  sales- 
man of  the  garnishee;  in  other  words,  the  mode  of  pay- 
ment was  to  intrust  the  defendant  with  claims  for  col- 
lection, and  to  permit  him  to  retain  the  amount  of  his 
salary  out  of  the  collections  made.  The  writ  operated  to 
intercept  the  debt  owing  by  the  garnishee  to  the  defend- 
ant while  the  proceeding  was  pending;  and  any  payment 
by  the  garnishee  to  the  defendant  on  a  debt  accruing  to 
the  latter  during  the  pendency  of  the  proceeding  was  at 
the  risk  of  the  garnishee,  and  could  not  avail  to  defeat 
the  lien  of  the  writ. — Lady  Ensley  Furnace  Co.  v,  Rogan 
d  Co,,  95  Ala.  594,  11  South.  188.  The  salary  payable 
to  the  defendant  was  a  debt  subject  to  the  writ ;  and  that 
the  mode  of  payment  resorted  to  did  not  have  the  effect 
of  releasing  it  from  the  lien  of  the  writ  is  well  shown  by 
the  ruling  on  a  quite  similar  state  of  facts  in  the  case  of 
Eh/  t\  Blacker,  Gerstle  &  Co,,  112  Ala,  311,  20  South. 
570.  The  court  was  not  in  error  in  overruling  the  gar- 
nishee's motion  for  a  new  trial. 

AflRrmed. 
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Thomas  v.  Smoot. 

Assumpsit, 

(Decided  June  30,  1911.    56  South.  1.) 

1.  Contracts;  Action^  Defenses. — A  plaintiff  may  not  recover  on 
the  contract  which  he  himself  has  violated. 

2.  Same. — There  can  be  no  recovery  upon  a  contract  except  in 
pursuance  of  its  terms. 

3.  Same;  Rescission. — A  plaintiff  cannot  recover  upon  a  contract 
which  has  been  rescinded  by  mutual  agreement. 

4.  Landlords  and  Tenants;  Use  and  Occupation;  Contract. — One 
may  recover  for  the  value  of  the  use  and  occupation  of  the  building 
if  the  party  sued  actually  used  it  although  the  party  suing  violated 
or  rescinded  an  express  contract  for  the  use  of  the  building. 

5.  Charge  of  Court;  Directing  Verdict. — ^The  facts  and  circum- 
stances of  this  case  stated  and  held  sufficient  to  authorize  the  court 
in  directing  a  verdict  for  the  defendant,  notwithstanding  no  request 
was  made  therefor. 

Appeal  from  Limestone  Circuit  Court. 
Heard  before  Hon.  D.  W.  Spbakb. 
Assumpsit  by  R.  L.   Thomas  against  J.    G.    Smoot. 
Judgment  for  defendant  and  plaintiff  appeals.  Affirmed. 

M.  K.  Clements^  for  appellant.  The  court  erred  in 
giving  the  aflRrmaJ:ive  charge. — Bates  v.  Harte,  124  Ala. 
427;  Bomar  v.  Rosscr,  123  Ala.  641 ;  Bufford  v.  Rainey, 
122  Ala.  565;  Ahhott  c.  Mobile,  119  Ala.  595;  Cole  v. 
Propst,  119  Ala.  99.  The  court  erred  under  the  facts 
in  this  case  in  instructing  the  jury  to  find  for  the  de- 
fendant.—(7n/f  eft  er  r.  M.  &  C.  R.  R.  Co.  38  Ala.  584; 
Davison  v.  State  ex  rel.  63  Ala.  432 ;  Coioan  v.  Eartherly 
Hdn\  Co.  95  Ala.  324. 

W.  R.  Walker,  for  appellee. — "It  is  always  er- 
ror and  not  within  the  discretion  of  the  court  to 
leave    a   question    to   the   jury    in    respect    to    which 
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there  is  no  evidence." — Tobler  vs.  Pioneer  Mining 
and  Manufacturing  Company,  52  South.  Rep.,  86,  98. 
"The  affirmative  charge  may  be  given  on  proper  request 
whenever  the  court  would  sustain  a  demurrer  to  the 
evidence."— /Sin^ot  v.  M.  &  M.  Ry.  Co.,  67  Ala.,  13;  L. 
d  N,  R.  R.  Co,,  V.  Allen/s  Admr.,  78  Ala.,  494;  Tobler, 
Crudiip  d  Co.,  V.  Sheffield  Ijand,  L  <6  C.  Co.,  87  Ala., 
305;  Tobler  v.  Pioneer  Mining  &  Manufacturing  Co., 
supra.  "Under  the  Statute  written  charges  requested 
must  be  given  in  the  terms  in  which  they  are  asked  and 
cannot  be  limited  or  modified  or  qualified  by  the  court, 
ibut  the  court  may  explain  written  charges  thus  t^- 
quested."— iV^einZZ  v.  The  State,  133  Ala.,  99;  Lewis  v. 
The  State,  96  Ala,,  6;  Ala,  G.  So.  Ry.  Co.,  v.  Moody,  92 
Ala.,  279;  Bernard  v.  Tlve  State,  88  Ala-.,  8;  Holmes  v.. 
The  State  136  Ala,,  80.  "Where  plaintiff  fails  to  make 
out  a  case  he  caanot  be  prejudiced  by  instructions  given 
by,  nor  remarks,  of  the  trial  judge." — Tates  v.  Huntsville 
Hoop  &  Heading  Co.,  39  South.  Rep.  647. 

DE  GRAFFENRIED,  J.— The  complaint,  in  each  of 
its  counts,  predicates  the  plaintiff's  right  to  recover  of 
the  defendant  upon  the  terms  of  an  express  contract.  The 
plaintiff's  evidence  failed  to  show  his  right  to  recover  of 
the  defendant  upon  the  terms  of  an  express  contract, 
but  did  have  some  tendency  to  show  a  right  of  recovery 
in  an  action  for  the  use  and  occupation  by  the  defend- 
ant, during  a  certain  period,  of  plaintiff's  mill.  There 
was  some  evidence  tending  to  show  that  defendant 
rented  from  plaintiff  a  mill  for  a.  period  of  eight 
months;  that  defendant  failed  to  execute  two  notes 
for  the  rent  of  the  mill,  as  he  agreed  to  do;  and  that, 
long  before  the  period  for  which  the  mill  was  rented  had 
expired,  the  plaintiff  notified  the  defendant  to  cease  the 
use  of  the  mill. 
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No  recovery  can  be  had  upon  a  contract,  except  in 
pursuance  of  its  terms. 

In  the  present  case,  if  there  was  a  contract,  the  plain- 
tiff  either  altered  or  breached  it,  or  the  parties,  by 
mutual  agreement,  rescinded  it.  The  plaintiff,  there- 
fore, could  not  recover  of  the  defendant  in  a  suit  on  the 
contract  which  he  himself  had  violated,  or,  by  mutual 
agreement  with  defendant,  had  rescinded.  His  right  of 
action,  if  he  possessed  any,  was  for  the  value  of  the 
use  and  occupation  of  his  mill  by  the  defendant,  if  the 
defendant  in  fact  used  and  occupied  it. — Worthiufftott 
V.  McGarry,  149  Ala.  251,  42  South.  988.  The  above  be- 
ing true,  the  court  properly  gave  to  the  jury,  at  the  writ- 
ten request  of  the  defendant,  the  charge  that  if  they  be- 
lieved the  evidence  they  should  find  for  the  defendant. 

The  jury  having  retired  and  having  remained  out 
for  a  period  without  bringing  in  a  verdict,  the  judge 
ordered  the  jury  to  return  into  court,  and  thereupon 
the  following  occurred:  The  court  asked  the  jury  if 
they  had  agreed  upon  a  verdict.  One  of  the  jurors  re- 
plied: "We  have  not."  Thereupon  the  Presiding  Judge 
said.  "What  is  the  matter?"  to  which  one  of  the  jurors 
replied,  "We  do  not  understand  from  the  charge  what 
evidence  you  mean  we  must  believe."  Thereupon  the 
Presiding  Judge  said :  "I  meant  it  is  your  duty,  under 
the  charge  to  find  for  the  defendant."  Thereupon  the 
jury  retired  and  returned  into  court  a  verdict  for  the 
defendant. 

In  this  state  the  court  has  no  right  to  direct  a  verdict 
when  the  right  of  recovery,  either  of  the  plaintiff  or  of 
the  defendant,  rests  upon  the  credibility  of  oral  testi- 
mony. "When  a  question  of  fact  is  involved,  depend- 
ent upon  oral  testimony,  the  credibility  of  the  evidence 
must  be  referred  to  the  jury,  and  a  charge  assuming  the 
credibility  of  the  testimony  is  erroneous,  though  it  is 
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clear  and  undisputed." — Davidson  v.  State,  63  Ala.  432. 

The  above  not  only  is  the  rule,  but  it  should  be  the 
rule.  A  contrary  doctrine  would  tend  to  take  from  the 
jury  its  unquestioned  and  exclusive  right,  i.  e.,  the  right 
to  pass  upon  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony.  It  is  possible  for  a 
plaintiff,  through  perjury,  to  make  out  his  case,  under 
the  pleadings,  against  the  defendant,  and  the  defend- 
ant may  not,  in  such  case  be  able  to  offer  any  testimony 
to  rebut  the  plaintiff's  evidence.  In  such  a  case  the 
court  under  the  law,  would  be  guilty  of  reversible  er- 
ror, if  it  refused,  at  the  request  of  the  plaintiff,  to  charge 
the  jury  that  if  they  believed  the  evidence  they  should 
find  for  the  plaintiff.  But  there  is  no  law  in  Alabama  re- 
quiring a  jury,  under  such  conditions,  if  they  did  not  be- 
lieve the  evidence,  or  a  material  part  of  it  going  to  the 
right  of  the  plaintiff  to  recover,  to  so  find  by  their  ver- 
dict. In  many  instances  the  law  provides  that  the  proof  of 
certain  facts  by  a  plaintiff  entitles  him,  prima  facie,  to 
recover,  and  it  is  possible  for  a  defendant  against  whom 
such  a  prima  facie  right  of  recovery  is  made  out  to  over- 
come such  prima  facie  right  by  the  evidence  of  witnesses 
who,  on  account  of  bias,  ill  will,  or  interest,  perjure 
themselves,  and  the  plaintiff  may  be  so  situated  as  to  be 
unable  to  rebut  such  evidence,  and  in  such  a  case,  un- 
der the  law,  the  court  might  be  required  to  charge  the 
jury  that  if  they  believed  the  evidence  they  must  find  for 
the  defendant.  No  laAv,  however,  of  this  state  requires 
a  jury  to  find  a  verdict  for  a  defendant  under  such  cir- 
cumstances. 

In  caKes,  however,  where,  if  all  the  oral  testimony 
is  l)elieved,  or  none  of  it  is  believed,  or  any  part  of  it  is 
believed  and  the  balance  is  rejected,  the  plaintiff  or  de- 
fendant is  entitled  to  a  verdict,  the  court  may,  on  proper 
written  request,  direct  a  verdict.    Where  a  part  of  the 
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evidence  in  a  case  consists  of  documentary  evidence,  the 
genuineness  of  which  is  unquestioned,  and  the  rest  of 
the  evidence  is  oral  testimony,  then,  if  the  case  is  such 
that  if  all  or  any  port  of  the  oral  evidence  is  believed  or 
disbelieved  one  of  the  parties  to  the  suit  is  entited  to 
recover,  the  court  may,  upon  proper  request  in  Tvriting, 
direct  a  verdict  in  favor  of  such  party. 

If  all  of  the  evidence  in  this  case  was  believed,  or  all 
of  it  was  disbelieved,  or  any  part  of  it  was  believed  and 
the  other  part  disbelieved,  the  plaintiff  was  not  entitled 
to  recover.  The  court  committed  no  error  in  stating, 
under  the  circumstances  as  they  appear  in  the  record,  to 
the  jury  that  it  was  their  duty  to  find  a  verdict  for  the 
defendant. — Yates  t\  Httntsville  Co,,  39  South.  647. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 


Newton  Loan  &  Banking*  Co.  r.  Reeves. 

Assumpsit, 

(Decided  June  30,  1911.     5G  South.  255.) 

1.  Lost  Instruments;  Action  on:  Evidence. — ^Where  the  action  was 
upon  a  note  which  was  lost,  and  the  defen.se  was  that  the  note  was 
signed  by  the  defendant  by  himself  as  president  and  manager  of  a 
corporation^  and  not  Individually,  and  that  it  was  given  in  payment 
for  wood  bought  by  the  corporation,  evidence  of  the  business  of  the 
corporation  and  that  plaintiff  bought  the  wood  for  the  corporation 
as  such,  was  relevant  to  the  issue,  and  tended  to  establish  the  proba- 
bility of  the  defendant's  contention. 

2.  Appeal  and  Error;  Review:  Finding. — The  refusal  of  the  trial 
court  to  grant  a  motion  for  new  trial  on  the  groimd  that  the  verdict 
was  contrary  to  the  evidence,  will  not  be  disturbed  on  appeal  un- 
less the  preponderance  of  the  evidence  against  the  verdict  be  such 
as  to  convince  the  appellate  court  that  it  was  wrong  and  unjust 

3.  Evidence;  Weight:  Number  of  Witnesses. — The  weight  of  the 
evidence  does  not  necessarily  depend  upon  the  number  of  witnesses 
on  either  side. 
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4.  New  Trial;  Newly  Discovered  Evidence;  Diligence, — Unless  it 
appears  that  the  party  applying  for  a  new  trial  on  account  of  newly 
discovered  testimony  used  diligence  to  discover  and  produce  the  evi- 
dence at  the  trial,  a  new  trial  will  not  be  granted  on  the  ground 
of  newly  discovered  testimony. 

5.  Same;  Cumulative  Evidence, — A  party  is  not  entitled  to  a  new 
trial  on  account  of  newly  discovered  testimony  which  is  merely  cu- 
mulative in  its  character. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearcb. 

Assumpsit  by  the  New:ton  Loan  &  Banking  Company 
against  J.  H.  Reeves,  brought  on  a  lost  note.  Judg- 
ment for  defendant  and  plaintiff  appeals.    Affirmed. 

H.  L.  Maetin,  for  appellant.  Counsel  discuss  assign- 
ments of  error  relative  to  evidence,  but  without  citation 
of  authority  in  support  thereof.  He  insists  that  the  mo- 
tion for  new  trial  should  have  been  granted. — Teague  v. 
Bass,  131  Ala.  422;  140  ^\la.  312;  143  Ala.  162;  160  Ala. 
287. 

Benjamin  F.  Rbid,  for  appellee.  Counsel  discuss  as- 
sign ments  of  error  relative  to  the  evidence,  but  without 
citation  of  authority.  He  insists  that  the  court  properly 
declined  to  grant  motion  for  a  new  trial  on  any  of  the 
grounds  alleged  as  reasons  therefor. — B.  R.  L.  &  P.  Go. 
i\  Willis,  143  Ala.  220;  iio.  Ry.  Co.  v\  Burgess,  143  Ala. 
365;  McLendon  v,  McKissaek,  143  Ala.  189. 

WALKER,  P.  J. — To  the  complaint  counting  on  a 
lost  note  alleged  to  have  been  executed  by  the  defend- 
ant, he  interposed  a  plea  of  non  est  factum.  In  the  trial 
it  was  not  controverted  by  the  defendant  that  a  note 
bearing  date,  for  the  amount,  and  payable  as  alleged  in 
the  complaint,  was  executed.  His  contention  was  that 
the  note  was  not  his  individual  obligation,  but  was  sign- 
ed by  the  Houston  Brick  Company,  a  corporation.     It 
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was  also  an  undisputed  fact  that  the  note  was  given  in 
payment  for  wood  sold  and  delivered  by  the  payee.  The 
plaintiff  introduced  several  witnesses,  whose  testimony 
tended  to  show  that  the  note  was  signed  by  the  defend- 
ant in  his  individual  capacity.  The  defendant's  testi- 
mony supported  his  contention. 

Over  objections  interposed  by  the  plaintiff,  the  de- 
fendant was  permitted  to  introduce  evidence  as  to  the 
location  of  the  place  of  business  of  the  Houston  Brick 
Company,  that  the  defendant  was  the  president  and 
manager  of  that  company,  and  in  charge  of  its  business, 
and  that  he  bought  the  wood  for  that  company.  On 
such  an  isssue  as  that  presented  in  the  trial,  it  does  not 
seem  to  the  court  that  the  admission  of  that  evidence 
was  error.  It  had  a  tendency  to  show  the  existence  of 
a  motive  on  the  part  of  the  Houston  Brick  Company  to 
make  the  note  in  question  in  consideration  of  a  debt  ow- 
ing by  it,  and  the  absence  of  a  motive  on  the  part  of  the 
defendant  to  give  his  individual  note  for  a  debt  for 
which  he  was  not  personally  liable.  It  cannot  be  said 
that  the  evidence  admitted  was  without  a  tendency  in 
a  reasonable  degree  to  establish  the  probability  of  the 
defendant's  version  of  the  matter  being  the  correct  one. 
If  it  had  such  tendency,  it  was  legally  relevant. — Hill 
V.  State,  146  Ala.  51,  55,  41  South.  621;  1  Elliott  on  Evi- 
dence, §  156;  Jones  on  Evidence,  §  138.  When  the  ques- 
tion is  as  to  whether  the  note  sued  on  Avas  made  by  the 
defendant  or  by  another  person  or  corporation  shown 
by  some  of  the  evidence  in  the  case  to  have  been  its 
maker,  evidence  that  the  debt  thereby  secured  was  the 
debt  of  the  one,  and  not  of  the  other,  is  not  to  be  reject- 
ed as  entitled  to  no  consideration  in  the  determination 
of  the  question  as  to  which  of  the  conflicting  versions  of 
the  matter  was  probably  the  true  one. 
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The  issue  in  the  trial  being  whether  the  note  sued  on 
was  the  obligation  of  the  defendant  or  of  the  Houston 
Brick  Company,  the  plaintiff  could  not  have  been  preju- 
diced by  the  written  charges  given  at  the  instance  of  the 
defendant. 

It  is  a  familiar  rule  in  this  state  that  the  action  of 
a  trial  court  in  overruling  a  motion  for  a  new  trial,  on 
the  ground  that  the  verdict  of  the  jury  was  contrary  to 
the  evidence,  will  not  be  disturbed  on  appeal,  unless  the 
preponderance  of  the  evidence  was  so  decidedly  against 
the  verdict  as  to  convince  the  appellate  court  that  it  was 
wrong  and  unjust. — Southern  Railway  Co.  v.  Burgess, 
143  Ala.  364,  4  South.  35.  In  the  case  at  bar,  this  court 
is  not  prepared  to  aflftrm  that  there  was  such  a  prepon- 
derance of  evidence  in  favor  of  the  losing  party. 

The  weight  of  the  testimony  does  not  necessarily  de- 
pend on  the  number  of  witnesses  on  the  one  side  or 
the  other.  There  may  be  such  infirmities  in  the 
testimony  of  several  witnesses,  apparent  to  one 
who  saw  and  heard  them  testify,  but  not  dis- 
closed by  a  record  made  up  for  a  revising  court,  that 
the  trial  court  may  be  fully  justified  in  the  conclusion 
that  the  verdict  was  the  result  of  a  fair  weighing  of  the 
evidence  by  the  jury,  though  it  was  supported  by  the 
testimony  of  only  one  witness,  while  the  testimony  of 
several  other  witnesses  had  a  contrary  tendency. 

As  to  the  newly  discovered  evidence  referred  to  in  the 
motion  for  a  new  trial,  it  is  enough  to  say  that  the  plain- 
tiff did  not  show  tluit,  before  the  trial,  he  was  diligent 
to  discover  and  produce  that  evidence;  and,  besides, 
that  evidence  was  merely  cumulative  in  its  tendency  to 
support  the  contention  of  the  plaintiff  in  the  trial. 

Affirmed. 
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Allen  V.  Woodruff. 

Assumpsit. 

(DecidedJune  30,  1911.     56  South.  247.) 

1.  Garnishment;  Property  Subject. — Where  a  post  master  had  two 
bank  accounts,  one  in  his  own  name  in  which  he  deposited  his  indi- 
vidual fimds,  and  another,  in  his  name  with  the  initials  "P.  M." 
attached,  in  which  he  depos?ited  the  government  funds,  an  attaching 
creditor  could  not  reach  the  funds  of  the  government  held  in  the  name 
of  the  post  master,  notwithstanding  the  post  master  could,  in  his  own 
name,  have  recovered  those  funds  in  an  action  against  the  bank, 
since  such  recovery  would  have  l:een  for  the  benefit  or  the  use  of  the 
government. 

2.  Garnishment;  Nature  of  Remedy. — Garnishment  proceedings  are 
provided  to  enable  a  creditor  to  reach  funds  of  a  debtor  which  can- 
not be  reached  by  execution,  but  which  in  eiiuity  and  good  conscience 
should  Le  applied  to  the  payment  of  the  creditor's  debt. 

Appeal  from  Marengo  Law  and  Equity  Court. 

Heard  before  Hon.  Edward  J.  Gilder. 

Assumpsit  by  C.  W.  Allen  against  Lea  Woodruff  with 
garnishment  in  aid  of  suit  to  the  Robertson  Banking 
Company.  From  a  judgment  for  garnishee  plaintiff  ap- 
peals.    Aflfirmed. 

C.  K.  Abr^vham,  and  Ben  F.  Elmore,  for  appellant. 
The  deposit  was  a  general  and  not  a  special  deposit, 
and  the  relationship  of  debtor  and  creditor  existed  be- 
tween Woodruff  and  the  bank. — Ray  v.  Inc.  Co.,  34  Ala. 
58;  Alston  v.  The  State,  92  Ala.  124;  Curtis  v.  Parker, 
136  Ala.  217;  Clishy  v.  Mastin,  150  Ala.  132.  Under 
the  answer  the  garnishee  was  lialile  to  Woodruff  for  the 
debt,  for  which  Woodruff  could  have  maintained  indeb- 
itatus assumpsit  in  his  own  name. — Xat.  Com.  Bank  v. 
Miller,  77  Ala.  168,  and  authorities  supra.  It,  there- 
fore, follows  that  the  court  below  erred  in  not  render- 
ing judgment  against  the  garnishee  on  his  answer. 
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Henry  McDANiEiL,  for  appellee.  No  brief  came  to  the 
Reporter. 

DB  GRAFFENRIED,  J.— I.ea  Woodruff  is  the  United 
States  postmaster  at  the  city  of  Demopolis,  and  has 
been  accustomed  to  keep  two  accounts  with  the  Robert- 
son Banking  Company,  a  corporation  doing  a  banking 
business  in  said  city.  One  of  the  accounts  was  kept  in 
the  name  of  "Lea  WoodruflF,"  and  the  other  in  the  name 
of  "Lea  Wooruff,  P.  M."  The  individual  moneys  of  Lea 
Woodruflf  were  placed  to  his  credit  as  "Lea  Woodruff," 
and  were  checked  out  by  him  with  checks  signed  by  him 
in  that  way.  The  funds  deposited  to  the  credit  of  "Lea 
Woodruflf,  P.  M.,"  were  moneys  of  the  government  of 
the  United  States,  and  were  checked  out  by  him,  by 
checks  signed  "Lea  Woodruflf,  P.  M.,"  and  only  in  that 
way.  In  other  words,  the  account  of  "Lea  Woodruflf" 
represented  the  indebtedness  of  the  bank  to  said  Wood- 
ruflf, on  account  of  his  own  personal  funds,  deposited  by 
him  in  the  bank,  and  the  account  of  "Lea  Woodruflf,  P. 
M.,"  represented  the  indebtedness  of  the  bank  to  said 
Woodruflf  as  postmaster  at  Demopolis,  on  account  of 
funds  of  the  federal  government,  deposited  by  him  in 
said  bank.     There  is  no  dispute  as  to  the  above  facts. 

On  the  3d  day  of  February,  1910,  appellant,  C.  W. 
Allen,  recovered  a  judgment  against  the  appellee.  Lea 
Woodruflf  for  the  sum  of  |279.74  and  costs  of  suit  and 
on  the  9th  day  of  July,  1910,  the  Robertson  Banking 
Company  was  served  with  process  of  garnishment  is- 
sued upon  said  judgment.  At  the  time  of  the  service  of 
said  process  of  garnishment,  there  was  no  money  in  said 
bank  to  the  credit  of  the  said  "Lea  Woodruflf"  account, 
but  there  was  to  the  credit  of  "Lea  Woodruflf,  P.  M.," 
the  sum  of  $90.29,  balance  of  funds  of  the  government, 
which  he  had  deposited  in  said  bank  to  said  account 
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On  the  final  hearing,  the  court  refused  to  condemn  said 
fund  to  the  payment  of  said  judgment  and  rendered 
judgment  discharging  the  garnishees,  and  from  this  ac- 
tion the  plaintiff  in  the  judgment  appeals. 

It  is  not  claimed  that  any  funds  deposited  to  the  ac- 
count of  *'Lea  Woodruff,  P.  M.,"  were  the  individual 
funds  of  the  defendant  in  execution;  it  is  admitted  that 
all  funds  so  deposited  were,  in  fact,  the  funds  of  the  fed- 
eral government.  There  arises,  therefore,  no  question 
of  fraud.  The  appellant  claims  that  he  was  entitled  to 
a  judgment  condemning  said  fund  to  the  payment  of  his 
debt  upon  the  broad  proposition  that,  as  the  moneys  de- 
posited to  the  credit  of  "Lea  Woodruff,  P.  M.,"  went 
into  the  general  funds  of  the  bank,  and  were  not  made 
the  subject  of  a  special  deposit,  the  relationship  of  cred- 
itor and  debtor  was  created  between  the  bank  and 
Woodruff;  that  the  addition  of  the  words  "P.  M.''  to  the 
name  of  Woodruff  in  the  manner  of  keeping  the  account 
was  simply  descriptio  personae;  and  that  the  said  Wood- 
ruff could  in  his  own  name  have  maintained  indebitatus 
af-TSumpsit  against  the  bank  for  the  recovery  of  said 
sum. 

It  is  undoubtedly  true  that  the  deposit  as  made  cre- 
ated the  relation  of  debtor  and  creditor  between  the 
bank  and  Woodruff,  and  that,  for  its  recovery,  he  could 
in  his  own  name,  in  an  action  at  law,  have  recovered  a 
judgment  against  said  bank  for  the  balance  due  on  said 
account.  It  is  also  undoubtedly  true  that  our  Supreme 
Court  has  held  that  the  test  as  to  whether  property  can 
be  reached  by  garnishment  is,  could  the  defendant,  at 
any  time  between  the  service  of  the  garnishment  and 
answer,  have  maintained  an  action  for  debt  or  indebi- 
tatus assumpsit  against  the  garnishee? 

While  the  above  is  true,  it  is  also  unquestionably  the 
law  that  any  recovery  which  might  have  been  had  by 

27  CA 
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Woodruff  against  the  bank,  in  an  action  of  indebitatus 
assumpsit,  would  have  been  for  the  use  of  the  federal 
government,  to  which  the  debt  belonged;  that  the  use 
of  such  money,  although  a  general  debt  of  the  bank,  by 
Woodruff,  in  the  payment  of  other  than  liabilities  of 
the  government,  would  have  amounted  to  a  violation  of 
the  criminal  law;  and  that  the  government  itself  could 
have  maintained  an  action  for  money  had  and  received, 
under  the  admitted  facts,  against  the  bank  for  the  re- 
covery of  this  same  indebtedness.  It  is  also  undoubted- 
ly true  that,  while,  as  a  matter  of  law^,  the  deposit  of 
the  fund  as  shown  under  the  facts  of  this  case  created 
the  relation  of  debtor  and  creditor  between  Woodruff 
and  the  bank,  the  bank  could  not  have  asserted  a  bank- 
er's lien  upon  the  indebtedness  of  "Woodruff,  P.  M.," 
for  the  individual  indebtedness  of  Woodruff. — National 
Bank  v.  Insurance  Co.,  104  U.  S.  54,  26  L.  Ed.  603.  So 
that,  in  this  case,  the  plaintiff  in  this  judgment  is  un- 
dertaking, by  process  of  garnishment,  under  the  forms 
of  law,  to  force  the  payment  of  a  personal  demand  which 
it  holds  againsnt  Woodroft*  out  of  funds  which  belong 
to  the  federal  government,  when,  if  Woodruff  made  vol- 
untary payment  of  such  demand  out  of  such  funds,  he 
would  be  guilty  of  a  violation  of  his  trust  and  of  the 
criminal  law. 

'*]Money  held  in  a  fiduciary  character,  but  deposited 
by  the  holder  to  his  general  bank  account,  still  belongs 
to  the  other  party,  and  cannot  lie  garnished  or  attached 
for  the  depositor's  debt  incurred  upon  such  deposit." — 
Morrill  r.  Ra}f:n)ond,  28  Kan.  415,  42  Am.  Rep.  167. 

"Althouja:h  the  relation  between  a  bank  and  its  de- 
positor is  that  merely  of  debtor  and  creditor,  if  the 
money  deposited  belonged  to  a  third  person  and  was 
held  by  the  depositor  in  a  fiduciary  capacity,  its  char- 
acter is  not  changed  by  being  placed  to  his  credit  in  his 
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bank  account." — National  Bank  v.  Insurance  Co.,  sur 
pra;  sc.  note  to  Morrill  v.  Raymond,  42  Am.  Rep.  167- 
169. 

"It  is  a  general  rule  in  garnishment  that  the  plain- 
tiff can  obtain  no  greater  beneficial  relief  against  the 
garnishee  than  the  judgment  debtor  would  be  entitled 
to,  and  that,  if  the  debtor's  recovery  would  be  limited  to 
a  mere  l^al  title,  without  beneficial  interest  or  right 
of  enjoyment  in  himself,  the  proceeding  must  fail.  A 
judgment  creditor  cannot  have  his  debt  satisfied  out  of 
property  held  in  trust  for  another,  no  matter  how  com- 
pletely his  debtor  may  have  exercised  apparent  owner- 
ship over  it,  unless  it  was  upon  the  faith  of  such  owner- 
ship the  credit  was  given.  Therefore,  if  the  deposit  in 
the.  bank  was  in  equity  the  property  of  the  city,  although 
it  stood  in  Parker's  name,  respondents  had  no  right  to 
a  judgment  against  garnishee." — Marx  v,  Parker,  9 
Wash.  473,  37  Pac.  675,  43  Am.  St.  Rep.  849. 

"Although  garnishment  is  a  purely  statutory  proceed- 
ing, it  is  always  administered  upon  equitable  principles, 
and,  upon  the  answer  of  the  bank  that,  while  the  de- 
posit was  in  the  name  of  Parker,  the  funds  deposited 
were  funds  of  the  city,  and  not  those  of  Parker,  we  hold 
it  not  to  be  liable  for  respondents'  judgment  against 
Parker." — Marx  v,  Parker,  supra, 

"Money  belonging  to  a  principal,  deposited  by  an 
agent  in  the  bank  in  his  name  as  agent,  cannot  be  gar- 
nished by  creditors  of  the  agent.  Counsel  for  appellant 
insist  that  Cooper  could  have  maintained  an  action  in 
his  own  right  against  the  bank,  and,  having  that  right, 
the  plaintiff  is  entitled  to  the  fund.  An  attaching  cred- 
itor cannot  acquire  a  higher  or  better  right  than  the  de- 
fendant had  when  the  attachment  was  levied,  unless 
fraud  or  collusion  is  shown,  by  which  his  rights  were 
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impaired." — Des  Moines  Cotton  Mill  Go.  v.  Bank  of 
Northern  Liberties,  44  Pa.  253. 

In  the  case  of  Curtis  v,  Parker  &  Co,,  136  Ala.  217,  33 
South.  935,  the  evidence  tended  to  show  that  one  Spen- 
cer, on  the  2d  day  of  September,  1999,  deposited  with 
the  Hanover  National  Bank  of  New  York  the  sum  of 
^500,  to  the  credit  of  Parker  &  Co.,  bankers,  of  Cullman, 
Ala.,  and  that  the  money  was  so  deposited  for  the  use 
of  A.  C.  Sexton,  as  agent  of  Spencer  to  be  used  by  him 
in  the  purchase  of  certain  claims  against  a  corporation 
for  said  Spencer.  In  a  garnishment  proceeding,  it  was 
held  that  the  garnishees,  Parker  &  Co.,  had  a  right  to 
show  the  true  ownership  of  this  fund,  viz:  that  it  was 
the  money  of  Spencer. 

Garnishment  proceedings  were  provided  by  statute  to 
enable  a  creditor  to  reach  property  and  funds  of  his  un- 
willing debtor  which  cannot  be  reached  by  execution, 
but  which,  in  equity  and  justice,  should  be  applied  to 
the  payment  of  tlie  debtor's  debts.  They  were  not  in- 
tended to  enable  the  creilitor  to  subject  properties  or 
funds  which  in  truth  do  not  belong  to  the  debtor,  and 
which  should  not,  as  a  matter  of  equity,  be  applied  to 
the  payment  of  his  debts.  The  views  expressed  in  Als- 
ion  t\  State,  92  Ala.  124,  9  South.  732,  13  L.  R.  A.  659, 
are  perfectly  sound  as  applied  to  the  questions  involved 
in  that  case,  but  have  no  applicability  to  the  questions 
presented  by  this  record. 

The  judgment  of  the  court  below  was  in  accordance 
with  the  views  above  expressed,  and  the  judgment  is  af- 
firmed. 

Affirmed. 
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Wolfe  &  Sons  v.  McKeon. 

Assunvpsit. 

(Decided  Dec.  21,  1911.    57  South.  63.) 

Corpoi'ations ;  Of  fleers;  J  Personal  LiiabiUty;  Ultra  Vires  Acts. — 
Where  the  president  of  a  corporation  signed  the  corporate  name  by 
himself  as  president  to  an  accommodation  note,  and  the  corporation 
was  without  power  to  become  an  accommodation  endorser,  and  the 
signing  was  under  a  mistalse  of  law,  and  without  any  intent  on  the 
part  of  the  president  to  render  himself  personally  liable,  he  would 
not  be  so  liable. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Bbrnby. 

Action  by  J.  B.  Wolfe  &  Sons  against  J.  T.  McKeon. 
From  a  judgment  for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

It  was  admitted  that  the  Gamma  Transportation 
Company,  by  J.  T.  McKeon,  its  president,  executed  the 
note  to  the  plaintiffs,  and  that  the  Bay  City  Lumber 
Company,  by  Jos.  T.  McKeon,  president,  indorsed  said 
note  and  it  was  further  admitted  that  it  was  an  accom- 
modation indorsement,  and  that  the  Bay  City  Lumber 
Company  was  a  manufacturing  corporation  organized 
in  1897,  and  had  no  authority  to  enter  into  such  con- 
tract of  indorsement.  It  was  further  admitted  that  the 
plaintiffs  had  filed  their  suit  against  the  Gamma  Trans- 
portation Company  as  maker  and  the  Bay  City  Lum- 
ber Company  as  indorser,  and  that  the  Bay  City  Lum- 
ber Company  had  filed  a  plea  setting  up  want  of  author- 
ity to  enter  into  a  contract,  and  that  the  contract  was 
ultra  vires  and  void,  that  judgment  had  been  rendered 
for  the  Bay  City  Lumber  Company. 

McMillan  &  Grayson,  for  appellant.  ;Under  the 
facts  in  this  case,  and  on  account  of  an  excess  of  au- 
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thority,  McKeon  rendered  himself  liable  personally  in 
an  action  of  assumpsit  on  his  implied  warranty. — Miller 
V,  Reynolds,  36  N.  Y.  Supp.  660;  Franklm  v.  Johnson, 
37  Am.  St.  Rep.  234;  M- heeler  v.  Reed^  36  111.  91;  Drake 
V.  Flctcellen,  33  Ala.  106 ;  Daniel  on  Negotiable  Instru- 
ments, section  305;  Mecham  on  Agency,  pp.  381-2,  and 
authorities  therein  cited. 

Stevens  &  Lyons,  for  appellee.  The  rule  applicable 
to  an  ultra  vires  act  of  the  kind  here  is  that  when  all 
the  facts  are  known  to  both  parties  and  the  mistake  is 
one  of  law  as  to  the  liability  of  the  principal,  the. fact 
that  the  principal  cannot  be  bound  is  no  ground  for 
charging  the  agent. — Schloss  &  Kohn  v.  Mclntyre,  147 
Ala.  577;  2  Cyc.  1152;  25  N.  W.  502;  48  Am.  St.  Rep. 
915  and  note;  46  N.  Y.  70.  As  bearing  on  this  question, 
and  as  shedding  light  on  the  issues  presented,  attention 
is  directed  to  the  following  authorities :  Steiner  &  Loh- 
man  v.  Stcincr  Co.,  120  Ala.  134;  Wm-e  v,  Morgan^,  67 
Ala.  468;  31  Cyc.  1550;  108  la.  357;  53  N.  Y.  467. 

WALKER,  P.  J. — The  appellee  was  sought  to  be 
charged  individually  on  an  accommodation  indorsement 
made  in  the  name  of  the  Bay  City  Lumber  Company,  a 
corporation,  by  him  as  its  president.  The  indorsement 
did  not  bind  the  corporation  because  of  its  lack  of  power 
to  become  an  accommodation  indorser  (the  complaint 
containing  allegations  to  this  effect),  and  it  did  not  pur- 
port to  bind  the  appellee  individually.  The  action  was 
in  contract,  and,  so  far  as  the  evidence  showed,  the  facts 
were  known  to  both  parties.  In  the  making  and  accep- 
tance of  the  indorsement  there  was  a  mere  mistake  of 
law  as  to  the  capacity  of  the  corporation  in  the  name  of 
which  the  indorsement  was  made  to  bind  itself  by  such 
a  contract.    In  case  of  such  a  mistake  of  law  as  to  the 


Digitized  by 


Google 


2  1  OP  ALABAMA.  423 

[Newell  it  Allen  v.  Port  Huron  Engine  k  Thresher  Co.] 

liability  of  the  principal,  the  fact  that  it  cannot  be 
bound  is  no  ground  for  charging  the  agent,  whose  con- 
nection with  the  attempt  to  make  the  contract  was  obvi- 
ously in  his  capacity  as  agent. — Schloss  &  Kahn  v.  Mc 
Intyre,  147  Ala,  557,  41  South.  11 ;  Ware,  Murphy  £  Co, 
V.  Morgan  &  Duncan,  67  Ala.  468;  31  Cyc.  1550. 
Affirmed. 


Newell  &  Allen  r.  Port  Huron  Eng-ine 
&  Thresher  Co. 

Assumpsit. 

(Decided  Nov.  30,  1911.     57  South.  68.) 

Principal  and  Agent;  Commissions;  Contract;  Condition  Prece- 
dent.— Where  the  principal  Issued  to  the  agent  certificates  of  com- 
mission on  his  sale  of  the  machinery,  under  a  contract  that  the  cer- 
tificates were  not  payable  If  the  principal  failed  to  collect  notes 
jErtven  by  the  purchasers  for  the  machinery,  or  If  the  notes  were  col- 
lected by  an  attorney,  and  that  no  commission  was  to  be  paid  on 
any  order  not  filled,  nor  on  any  machinery  taken  back  for  any  cause 
whatever,  and  further  providing  that  the  proceedings  on  foreclosure 
sale,  on  allowances  and  compromises,  on  changing  the  time  of  pay- 
ment, on  changing  the  evidence  of  indebtedness  and  on  obtaining 
Judgment  or  selling  the  property,  shold  not  be  considered  as  collec- 
tions, the  agent  was  not  entitled  to  recover  on  such  certificates 
where  the  principal  shows  that  the  conditions  precedent  were  not 
performed,  notwithstanding  the  principal  did  not  show  the  necessity 
of  taking  back  the  machinery  sold,  or  of  collection  by  an  attorney, 
etc. 

Appeal  from  Montfromery  City  Court. 

Heard  before  Hon.  William  H.  Thomas. 

Action  by  Newell  &  Allen  aj?ainst  the  Port  Huron 
Engine  &  Thresher  Company.  Judgment  for  plaintiff, 
and  plaintiff  appeals.    Affirmed. 

The  action  was  on  the  common  counts  and  upon 
counts  setting  up  special  contracts  on  what  are  called 
^'commission  certificates,"  issued  by  the  defendant  to 
the  plaintiff.    The  following  are  please  referred  to: 
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"(5)  For  further  answer  to  the  plea  as  amended,  and 
each  count  thereof,  severally  and  separately,  the  de- 
fendant says  and  avers  that  it  was  not  liable  to  the 
plaintiff  in  this  cause,  for  that  the  allied  liability  of 
the  defendant  arose  out  of  an  agency  contract  between 
the  defendant  and  the  plaintiffs,  dated  November  7, 
1906,  under  which  the  plaintiffs,  as  agents,  took  orders 
for  certain  machinery  from  divers  persons  which  ma- 
chinery was  delivered  to  said  persons  by  the  defendant, 
and  certain  notes  and  contracts  of  shipment  by  the  de- 
fendant for  all,  or  the  larger  portion,  of  the  purchase 
price,  the  defendant  retaining  the  title  to  such  machin- 
ery until  fully  paid  for.  The  defendant  avers  that  cer- 
tain commission  certificates  were  issued  by  the  defend- 
ant to  the  plaintiffs  on  account  of  said  conditional  sale, 
and  that  each  of  such  commission  certificates  issued  to 
the  plaintiffs,  subjects  of  this  suit,  contained  a  clause 
in  words  and  figures  as  follows,  to  wit:  ^There  will  be 
due  Newell  &  Allen,  agents  at  Birmingham,  Alabama, 

the  sum  of  $ ,  upon  return  of  this  certificate  and 

note  by  them  at  any  time  after  payment  in  full  is  re- 
ceived by  the  Port  Huron  Engine  &  Thresher  Company 
at  its  office  in  Port  Huron  Mich.,  of  the  note  numbered 

,  given  to  said  company  by ,  due ,  less 

the  pro  rata  cost  of  collection  or  discount  that  may  be 
made  on  said  note,  subject  to  the  terms  of  the  agency 
contract  under  which  the  sale  was  made,  and  to  the  Port 
Huron  Engine  &  Thresher  Company's  right  to  compro- 
mies,  renew,  or  extend  such  notes  at  its  discretion.  And 
it  is  understood  and  agreed  that  this  obligation  is  to  be- 
come null  and  void,  and  this  certificate  surrendered,  in 
case  of  failure  of  said  Port  Huron  Engine  &  Thresher 
Company  to  collect  said  note,  or  if  said  note  is  col- 
lected by  an  attorney  or  by  suit.'  And  defendant  avers 
that  the  blank  places  left  therein  are  filled  up  by  the 
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amount,  name  of  the  party,  number  of  the  note,  date, 
etc.,  in  the  appropriate  places  in  one  of  the  certificates 
issued  to  said  plaintiff,  and  signed  by  the  defendant. 
The  defendant  avers  that  the  contract  referred  to  in 
said  certificate  is  a  contract,  and  a  supplement  thereto 
made  between  the  plaintiffs  and  the  defendant,  dated 
November  7,  1906,  and  in  section  or  paragraph  13  of 
said  contract,  it  is  provided  as  follows:  ^Said  commis- 
sion being  in  full  compensation  and  consideration  for 
transacting  the  business  and  fulfilling  the  conditions 
herein  required,  specified,  and  implied.  Commission 
certificates  shall  be  issued  by  the  company  to  the  agent 
as  notes  are  paid  in  cash.  The  commision  on  each  sale 
made  for  cash  on  delivery  may  be  retained  from  the  pro- 
ceeds of  sucli  sale,  but  in  each  sale  made  on  time,  or 
part  cash  and  part  time,  the  commission  is  included  in 
and  is  payable  pro  rata  as  the  notes  are  paid.  If  the 
note  is  paid  in  full,  and  the  procee<ls  thereof  received 
by  the  company  in  cash  at  its  office  in  Port  Huron, 
Mich.,  the  company  is  to  account  to  the  agent  for  that 
portion  of  commission  included  in  said  note,  less  the 
proportion  of  discount  and  expense  allowed  or  incurred 
in  said  note.  No  commission  is  to  be  paid  or  allowed 
on  any  order  not  filled,  nor  any  machines  returned  or 
taken  back  for  any  cause  whatever.  No  commission  is 
to  be  allowed  upon  the  proceeds  of  foreclosure  sales,  on 
allowances  and  compromise,  changing  the  time  of  pay- 
ment, changing  the  evidence  of  indebtedness  ,obtaining 
judgment,  nor  the  sale  of  property.  None  of  them  shall 
be  considered  as  collections.  Any  commission  due  or 
to  become  due  shall  at  all  times  be  subject  to  any  debt, 
liability,  or  obligation  due  or  to  become  due  from  the 
agent  to  the  company,  whether  arising  from  this  agree- 
ment or  otherwise,  and  the  company  has  the  right  to  ap- 
ply said  commission,  on  such  obligation  at  its  option.' 
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And  the  defendant  avers  that  it  has  paid  to  plaintiffs 
their  pro  rata  of  commission  on  all  amounts  collected  in 
cash  on  sale,  either  absolute  or  conditional,  made  by  the 
plaintiffs  for  the  defendant,  and  avers,  as  to  the  notes 
referred  to  in  the  commission  certificates  held  by  plain- 
tiff and  sued  on,  that  it  has  collected  no  cash  on  any 
of  said  notes,  and  avers  that  after  one  or  more  of  the 
notes  given  to  the  defendant  by  each  of  the  several  pur- 
chasers in  each  of  the  sales,  or  conditional  sales,  made 
by  plaintiffs  for  machinery,  for  which  notes  were  taken, 
payable  to  the  defendant,  and  on  which  commission  cer- 
tificates were  issued  by  the  defendant  to  the  plaintiffs, 
there  was  default  in  payment  by  the  maker  of  one  or 
more  of  such  notes  in  each  case  where  there  was  a  sale 
or  condtional  sale,  for  a  long  time  after  maturity  of 
one  or  more  of  the  notes,  and  default  in  payment  had 
been  made  by  the  makers  in  each  case  of  each  of  said 
sales  or  conditional  sales,  and  because  said  note  was 
not  paid  when  due  the  defendant  took  back  the  machin- 
ery under  its  contract ;  and  the  defendant  avers  that  no 
other  j)ayment  has  been  made  to  it  on  account  of  any  of 
said  transactions,  except  the  taking  back  of  said  ma- 
chinery after  there  had  been  a  default  in  payment  of 
one  or  more  of  said  notes." 

(6)  Similar  to  5,  and  sets  forth  the  same  commission 
certificate  and  the  same  contract,  and  concludes  as  fol- 
lows: "And  defendant  denies  that  it  has  received  any 
cash  on  account  of  any  of  said  transactions,  except  the 
first  or  cash  payment  made  on  the  machinery  in  each 
of  the  several  cases,  out  of  which  defendant  avers  that 
plaintiffs  have  received  their  pro  rata  of  the  commission, 
and,  to  the  extent  that  there  was  an  collection  of  any 
of  said  notes  referred  to  in  the  commission  certificate^, 
it  was  only  a  collection  made  by  an  attorney  by  taking 
back  the  machinery  after  there  had  been  a  default  made 
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in  the  payment  of  one  or  more  of  said  notes  given  to 
the  defendant  for  such  machinery  in  each  of  the  several 
cases,  and  after  payment  of  said  note  had  been  refused 
by  the  maker  severally  at  maturity." 

"(7)  The  defendants  aver  that  they  are  not  liable  to 
plaintiff  in  this  cause,  for  that  the  alleged  liability  arose 
out  of  certain  transactions  under  and  pursuant  to  a 
contract  between  plaintiffs  and  defendant,  dated  No- 
vember 7,  1906,  whereby  the  plaintiffs  were  acting  as 
agents  of  the  defendant  in  selling  machinery  to  divers 
certain  persons;  and  the  defendant  avers  that  in  section 
or  paragraph  13  of  said  contract  it  is  provided :  (Here 
follow  the  provisions  of  the  contract  set  out  in  plea  5. ) 
And  plaintiffs  sent  defendant  orders  for  machinery  from 
divers  persons,  which  machinery  was  to  be  shipped  by 
the  defendant  to  such  persons,  and  notes  taken  by  the 
plaintiffs  from  the  purchasers  of  such  machinery,  pay- 
able to  the  defendant,  whereupon  the  defendant  issued 
to  the  plaintiffs  certain  commission  certificates,  being 
the  certificates  sued  on,  each  of  which  certificates  con- 
tains the  following  clause,  to  wit:  (Here  follows  the 
commission  certificate  as  set  out  in  plea  5.)" 

Plea  8  is  similar  to  pica  7,  down  to  and  including 
the  commission  certificate  set  out,  and  contains  the  ad- 
ditional averment:  "And  defendant  avers  that  no 
amount  has  become  due  on  either  of  said  certificates  is- 
sued by  the  defendant  to  the  plaintiffs,  because  no  pay- 
ment had  been  made  to  the  defendant  in  cash  on  either 
of  the  notes  referred  to  in  either  of  said  commission  cer- 
tificates, and  because  the  machinery  in  each  of  the  sev- 
eral cases  for  which  notes  were  given,  referred  to  in  the 
commission  certificate,  was  taken  back  by  tlie  defend- 
ant, because  the  several  makers  of  such  note  failed  to 
pay  such  one  or  more  of  the  notes  in  each  of  the 
several  cases,  respectively,  at  maturity,  and  for  a  long 
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time  after  the  maturity,  of  such  notes,  such  machinery 
in  each  case  being  taken  back  only  after  the  failure  of 
the  maker  of  such  notes  to  pay  one  or  more  of  said  notes 
first  maturing,  and  because,  after  the  first  one  or  more 
of  the  notes  maturing  in  each  of  the  several  cases  where 
sales  were  made  and  commission  certificates  Issued  to 
the  plaintiffs,  the  maker  of  the  notes  failed  to  pay  the 
first  one  or  more  of  the  notes  at  maturity,  and  after 
such  failure  or  default  in  payment  the  defendant  placed 
said  note  in  the  hands  of  an  attorney  for  collection,  he 
took  back  the  machinery  for  which  said  notes  had  been 
given,  this  being  the  only  collection  made  on  any  of  the 
said  notes." 

Tyson,  Wilson  &  Martin,  for  appellant.  It  is  a  well 
settled  rule  that  a  broker  employed  to  effect  a  sale  on 
specified  terms  becomes  entitled  to  his  commission  or 
agreed  compensation  when  he  procures  a  purchaser 
ready,  willing  and  able  to  purchase  and  pay  on,  the 
temis  specified,  and  the  vendor  accepts  him  although 
the  sale  is  never  consummated  by  reason  of  the  vendor's 
fault. — Stevciis  v.  Bailey ^  149  Ala.  256;  Hutto  v.  Stoxigh, 
157  Ala.  566.  It  appears  from  the  pleading  that  the 
sales  were  actually  consummated,  and  it  is  sought  to 
defeat  the  rights  of  the  agent  by  pleading  conditions 
subsequent,  which  cannot  be  done. — Hall  v.  Gnnter,  157 
Ala.  375;  ^^ajjre  v.  Wilson^  86  Ala.  151.  Under  the  con- 
tract, it  was  not  within  the  power  of  the  defendants  to 
take  back  the  machinery,  and  thereby  deprive  plaintiffs 
of  their  compensation  so  far  as  the  pleadings  in  this 
case. — Tailor  M.  Co.  v.  Key,  86  Ala.  212;  Livingston  v. 
Arrington,  28  Ala.  424;  Lively  v.  Bobbins,  39  Ala.  461. 

R.  L.  Harmon,  for  appellee.  No  brief  reacJied  the 
Reporter. 
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WALKER,  P.  J. — According  to  the  averments  of 
pleas  5,  6,  7,  and  8  the  claim  of  the  plaintiffs  arose  out 
of  an  agency  contract  between  them  and  the  defendant, 
under  which  the  plaintiffs,  as  agents,  took  orders  for 
certain  machinery  from  divers  persons,  which  machin- 
ery was  delivered  by  the  defendant  to  the  several  pur- 
chasers, who  gave  their  notes  for  all  or  the  larger  part 
of  the  purchase  price,  the  defendant  retaining  title  to 
the  machinery  until  fully  paid  for;  and  "commission 
certificates"  on  account  of  such  sales  were  issued  by  the 
defendant  to  the  plaintiffs,  each  of  which  certificates 
recited  that  there  would  be  due  to  the  plaintiffs  a  named 
sum  "upon  return  of  this  certificate,  indorsed  by  him, 
at  any  time  after  payment  in  full  is  received  by"  the 
defendant  "at  its  office  in  Port  Huron,  Michigan,"  of  a 
described  note  given  by  the  purchaser  of  the  machinery, 
"subject  to  the  terms  of  the  agency  contract  under  which 
sale  was  made,"  and  contained  also  the  following  pro- 
vision :  "And  it  is  understood  and  agreed  that  this  ob- 
ligation is  to  become  null  and  void;  and  this  certificate 
surrendered,  in  case  of  failure  of  said  Port  Huron  En- 
gine &  Thresher  Company  to  collect  said  note,  or  if  said 
note  is  collected  by  an  attorney,  or  by  suit."  The  agency 
contract,  under  which  these  "commission  certificates" 
were  issued,  contained  the  following  provisions:  "Com- 
mission certificates  shall  be  issued  by  the  Co.  to  the 
agent,  showing  the  amount  due  the  agent  as  notes  are 
paid  in  cash.  The  commission  on  each  sale  made  for 
all  cash  on  delivery  may  be  retained  from  the  proceeds 
of  such  sale;  but  in  each  sale  made  on  time,  or  part 
cash  and  part  time,  the  commission  is  included  in,  and 
is  payable  pro  rata,  as  the  notes  are  paid.  After  the 
note  is  paid  in  full  and  the  proceeds  thereof  received  by 
the  Co.  in  cash,  at  its  office  in  Port  Huron,  Michigan,  the 
Co.  is  to  account  to  the  agent  for  that  portion  of  the 
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commission  included  in  said  note,  less  the  proportion 
of  discount  and  expenses  allowed  or  incurred  on  said 
note.  No  commission  is  to  be  paid  or  allowed  on  any 
order  not  filled,  nor  any  machine  returned  or  taken 
back  for  any  cause  whatever.  No  commission  is  to  be 
allowed  upon  the  proceeds  of  foreclosure  sales;  on,  al- 
lowances in  compromises;  changing  the  time  of  pay- 
ment; changing  the  evidence  of  indebtedness,  obtaining 
judgment,  nor  the  sale  of  property,  shall  none  of  them 
be  considered  as  collections."  Each  of  the  pleas  alleged 
that  the  defendant  had  paid  to  the  plaintiffs  their  pro 
rata  commissions  on  all  cash  collections  made  on  sales 
negotiated  by  them.  In  reference  to  the  "commission 
certificates"  held  by  the  plaintiffs,  upon  which  it  is  aver- 
red their  claim  in  this  suit  is  based,  the  fifth  plea  al- 
leges that  uo  other  payment  has  been  made  to  the  de- 
fendant on  account  of  any  of  the  transactions  in  which 
such  certificates  were  issued  except  the  taking  back  by 
:  the  defendant  of  its  machinery  after  there  had  been  de- 

'  I  fault  in  payment  of  one  or  more  of  the  notes  given  there- 

li  for.     The  sixth  plea   alleged  that  the  only  collection 

i!  made  on  any  of  the  notes  corresponding  with  the  '^com- 

j}  mission  certificates''  held  by  the  plaintiffs  was  by  an 

j  attorney  taking  back  the  machinery  after  default  had 

I  been  made  in  the  payment  of  one  or  more  of  such  notes, 

I  and  payment  of  the  same  had  been  refused  by  the  mak- 

I  ers,  severally,  at  maturity.     The  seventh  plea  alleged 

,  that  no  payment  has  been  made  to  the  defendant  in 

casli  on  either  of  the  notes  referred  to  in  either  of  the 

1 

commission  certificates  held  by  the  plaintiffs.  And  the 
eiglith  plea  alleged  that  no  payment  in  cash  has  been 
made  to  the  defendant  on  either  of  such  notes,  that  in 
each  case  the  machinery  was  taken  back  after  failure 
of  the  maker  of  the  notes  to  pay  one  or  more  of  them 
after  maturity,  and  that  the  only  collection  made  ou 
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such  notes  was  by  an  attorney  taking  the  machinery 
back  after  default  had  been  made  in  the  payment  of  one 
or  more  of  such  notes,  and  they  had  been  placed  in  the 
hands  of  such  attorney  for  collection. 

It  is  urged  in  argument  by  the  counsel  for  the  appel- 
lants that  the  demurrers  to  the  above-mentioned  pleas 
should  have  been  sustained  on  the  authority  of  the  rul- 
ing in  the  case  of  Taylor  Manufacturing  Go.  v.  Key, 
86  Ala.  212,  5  South.  303.  It  is  insisted  that  that  case 
is  "on  all  fours  in  every  respect  with  this  case,"  and  is 
"an  exact  counterpart  of  it,"  and  that  that  ruling  estab- 
lishes the  proposition  that  in  such  a  case  as  the  one  at 
bar  the  agent  could  not  be  made  to  lose  his  right  to  any 
part  of  his  commission  as  the  result  of  the  principal, 
without  the  agent's  consent,  taking  back  from  the  pur- 
chaser the  machinery  sold  unless  there  was  a  necessity 
for  his  so  doing;  and  it  is  insisted  that  each  of  the  above- 
mentioned  pleas  failed  to  set  up  a  valid  defense  in  that 
it  did  not  show  a  necessity  for  the  priacipal  to  take 
back  the  machinery  in  conseiiuence  of  an  inability  to 
enforce  the  collection  of  the  notes  given  for  it.  We  can- 
not assent  to  this  claim.  In"  the  case  cited,  where,  as 
to  one  of  the  sales  of  machinery  on  which  the  plaintiff 
claimed  a  commission,  it  appeared  that  the  principal, 
without  the  consent  of  the  agent,  made  a  settlement 
with  the  purchaser  by  taking  back  the  machinery  and 
accepting  a  conveyance  of  part  of  the  land  wliich  had 
been  mortgaged  to  secuie  tlie  purchase  price,  though 
the  purchaser  was  solvent  and  the  mortgaged  property 
was  of  sufficient  value  to  pay  the  indebtedness  and  no 
necessity  was  shown  for  the  seller  taking  back  the  ma- 
chinery, it  was  held  that  the  agent  did  not  lose  his  right 
to  the  commission  by  the  provision  of  the  agencj^  con- 
tract that  "no  commission  shall  be  allowed  or  paid  on 
any  article  taken  back,  or  on  any  order  taken  and  not 
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filled,  on  machinery  not  settled  for,  or  on  any  sale  to 
irresponsible  persons.'-  It  seems  plain  enough  that 
there  was  nothing  in  the  terms  of  that  contract  to  indi- 
cate that  the  agent  consented  to  forego  any  part  of  his 
commission  where  the  debt  for  the  property  sold  was 
collectible  in  any  way,  and  that  the  provision  that  '*no 
commission  shall  be  allowed  or  paid  on  any  article  tak- 
en back"  could  not  have  been  intended  by  the  parties 
10  apply  to  the  case  of  the  principal  voluntarily  accept- 
ing from  a  solvent  purchaser  in  full  settlement  of  his 
claim,  a  return  of  the  machinery  sold  together  with  a 
conveyance  of  part  of  the  land  mortgaged  as  security 
for  the  purchase  price,  the  whole  of  which  could  have 
been  collected  in  cash  if  the  seller  had  chosen  to  enforce 
his  claim.  No  such  contract  or  state  of  facts  is  pre- 
sented in  the  case  at  bar.  By  the  express  terms  of  the 
agency  contract  under  which  the  plaintiffs  negotiated 
sales  of  machinery  they  were  to  receive  from  the  defend- 
ant commission  certificates  "showing  the  amount  due 
the  agent  as  notes  are  paid  in  cash";  and  "no  commis- 
sion is  to  be  paid  or  allowed  on  any  order  not  filled,  nor 
any  machine  returned  or  taken  back  for  any  cause  what- 
ever"; and  the  commission  certificates  issued  to  the 
plaintiffs,  constituting  the  evidence  of  any  right  they 
acquired  to  commissions  not  already  paid,  provide  that 
the  sums  named  therein  as  commissions  are  to  be  due 
"after  payment  in  full  is  received  by"  the  defendant  of 
the  purchaser's  note  described  in  such  certificate,  and, 
further,  that  the  obligation  thereby  evidenced  is  to  be- 
come null  and  void  "in  case  of  failure  of"  defendant  "to 
collect  said  note,  or  if  said  note  is  collected  by  attorney, 
or  by  suit"  So  it  appears  by  the  terms  of  the  contract 
between  the  parties  that  the  part  of  the  commissions 
evidenced  by  commission  certificates  was  payable  only 
in  the  event  of  the  actual  payment,  by  the  purchasers, 
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of  the  corresponding  notes,  and  that  in  several  contin- 
gencies provided  for  it  was  not  payable  at  all,  though 
the  seller  might  be  able  to  enforce  collection  of  the  cor- 
responding notes  after  default  in  the  payment  thereof 
at  maturity.  As  to  one  of  the  sales  on  which  a  commis- 
sion was  claimed  by  the  plaintiff  in  the  case  of  Taylor 
Manufacturing  Co.  v.  Key,  supra,  it  appeared  from  the 
evidence  that  only  part  of  the  purchase  price  had  been 
collected.  The  contract  between  the  parties  provided 
for  the  payment  of  the  commissions  to  the  agent  on  each 
sale  proportionately  out  of  the  cash  and  the  proceeds 
of  notes  when  collected.  The  court  seems  to  have  had 
no  difficulty  in  reaching  the  conclusion  that,  under  that 
provisi'on  of  the  contract,  the  plaintiff  was  not  entitled 
to  recover  commissions  on  the  uncollected  portion  of 
the  purchase  price.  This  branch  of  that  case  bears  mure 
resemblance  to  the  case  now  before  the  court  than  the 
feature  of  the  decision  on  which  the  counsel  for  the  ap- 
pellants place  their  reliance.  Whatever  right  the  plain- 
tiffs had  to  commissions  on  sales  is  evidenced  by  the 
agency  contract  and  the  commission  certificates  issued 
in  pursuance  of  that  contract.  Each  of  the  pleas  above 
mentioned  alleged  the  existence  of  a  state  of  facts  un- 
der which,  by  the  terms  of  the  contract  between  the 
parties,  the  plaintiffs  were  not  entitled  to  the  part  of 
the  commissions  evidenced  by  the  commission  certifi- 
cates now  held  by  them.  It  was  not  necessary  for  the 
pleas  to  go  further  and  show  that  the  defendant  was 
under  a  necessity  of  taking  back  the  machinery  sold  in 
consequence  of  an  inability  to  enforce  collection  of  the 
purchase-money  notes,  a6  there  was  nothing  in  the  con- 
tract between  the  parties  preserving  to  the  agent  the 
right  to  the  part  of  the  commissions  evidenced  by  the 
commission  certificates  unless  such  necessity  existed 
for  the  seller  to  take  back  the  machinery  sold.     The 
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court  was  not  in  error  in  overruling  the  demurrers  to 
the  above-mentioned  pleas. 
Affirmed. 


NorrlH,  et  al.  v.  Merchants  Nat.  Bank* 

AssumpsiL 
(Decided  Dec.  21,  3911.     57  South.  71.) 

BilU  and  Notes;  Defenses;  Bona  Fide  Holders. — ^It  is  no  de- 
fense to  a  negotiable  instrument  in  the  hands  of  a  bona  fide  holder 
for  value  that  the  note  as  signed  was  delivered  to  the  payee  with  an 
agreement  that  it  should  not  take  effect  unless  certain  other  persons 
should  si^jn.  and  that  the  paj'ee  made  misrepresentations  and  com- 
mitted fraud  in  procuring  the  defendant's  signatures. 

Ai»i»KAL  from  AV'alker  Law  and  Equity  Court. 

Ueard  before  lion.  T.  L.  Sowell. 

Action  by  the  Merchants'  National  Bank  of  LaFay- 
ette,  Ind.,  aj^ainst  J.  A.  Norri>4,  and  another,  upon  a 
promissory  note.  Jud^nont  for  plaintiffs  and  defend- 
ant ai>peals.    Affirme<l. 

Bankiiead  &  Bankhead,  and  XoiniAX  (luxx,  for  ap- 
pelhuit.  Tlie  defcMidants  respc^ctfully  submit  that  the 
facts  alleged  in  their  ])leas  were  sufficient  to  take  it  out 
of  the  rule  <rovernin<i:  commercial  paper  and  pemiit  them 
to  soi  up  tlicir  defense  under  tlie  principles  found  in 
the  followin*^:  authorities:  ^Vhitc  Sewing  Machine  Co. 
r.  Sa.ron.  121  Ala.  390;  Ofiild  v,  Thomas,  54  Ala.  414; 
(liipinan  r.  Turkn\  38  Wis.  43;' 20  Am.  Rep.  1;  Jeii^ 
uinijs  r.  TothL  118  Mo.  21)(5. 

A.  F.  FiTE,  for  appellee.  By  insisting  on  only  one 
assjonnuMit  of  error  appellants  waive  the  others. — L.  & 
J\^  r.  UoUanrh  55  So.  1008.    The  cases  relied  on  by  ap- 
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pellant  deal  with  sureties  or  guarantors  on  non-com- 
mercial instruments,  and  have  no  bearing  on  the  issues 
here  presented. — Merchants^  Nat.  Bank  v.  Norris,  51 
So.  16.  The  court  properly  ruled  upon  the  pleadings. 
— Prim  V.  Hummel,  134  Ala.  652;  Bank  v,  Johnson,  97 
Ala.  664. 

WALKEE,  P.  J. — To  the  complaint  counting  on  a 
promissory  note  alleged  to  have  been  signed  by  the  de- 
fendants (the  appellants  here)  as  makers,  they  inter- 
posed several  pleas,  setting  up  that  the  note  as  signed 
Avas  delivered  to  the  payees  under  an  agreement  that 
it  should  not  take  effect  unless  other  named  persons 
should  sign  the  same  as  makers,  and  also  alleged  mis- 
representations made  and  fraud  committed  by  the  pay- 
ees in  procuring  the  defendants'  signatures  to  the  note. 
To  these  pleas  the  plaintiff  filed  a  special  replication, 
which  alleged  that  the  note  sued  on  is  commercial  paper, 
and  was  purchased  by  the  plaintiff  of  the  payees  in 
good  faith,  for  value,  before  maturity,  and  without  any 
notice  of  any  of  the  misrepresentations,  agi*eements, 
statements  fraud,  or  deceit,  or  other  defenses  set  up  in 
said  pleas.  The  demurrer  to  this  replication  was  prop- 
erly overruled.  Authorities  cited  by  the  counsel  for 
the  appellants  bearing  upon  the  question  of  the  ri^ht  of 
a  surety  to  plead,  in  defense  of  the  instrument  sued  on, 
that  he  signed  the  same  as  surety  under  a  condition  as 
to  the  right  of  the  principal  to  deliver  it  to  the  obligc^e, 
and  that  it  was  delivered  without  a  compliance  with 
such  condition  {White  ^rwinij  Machine  Co,  v,  Sa^ron, 
121  Ala.  399,  25  South.  7S4;  attihl,  Register,  r.  Thomas, 
54  Ala.  414  25  Am.  Rep.  703),  have  no  application  in 
favor  of  the  maker  of  commercial  paper  as  against  a 
holder  thereof  who  acquired  it  in  good  faith,  for  a  valu- 
able consideration,  before  maturity,  and  without  notice 
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of  any  matter  of  defense  to  it  {First  National  Bank  of 
Decatur  v.  Johnston,  97  Ala.  655,  11  South.  690;  4  Am. 
&  Eng.  Ency.  of  Law  [2d  Ed.]  335,  337). 
Affirmed. 


Hunnicutt  Lumber  Company  v.  Mobile 
X  Ohio  R.  R.  Company. 

Assumpsit. 
(Decided  Nov.  30,  1911.    57  South.  73.) 

1,  Accord  and  Satisfaction ;  Agreement;  Pleading. — Where  the  ac- 
tion was  on  a  demand  made  up  of  a  series  of  distinct  invoices  for 
lumber  sold,  and  the  comiplaint  alleged  that  the  several  amounts 
were  due  and  unpaid  with  interest  a  plea  setting  up  as  an  accord 
and  sartisfaction  that  the  bill  for  each  invoice  was  paid  before  the 
commencement  of  the  suit  and  payment  accepted  by  plaintiff  in  full 
settlement  for  said  invoices,  the  facts  therein  alleged  constituted  a 
valid  agreement  of  accord  and  satisfaction,  and  a  demurrer  to  the 
plea  based  on  the  ground  that  It  was  not  alleged,  that  the  acceptance 
was  in  full  settlement  or  satisfaction  of  the  debt  sued  on,  was  prop- 
erly overruled. 

■  2.  Same:  Question  for  Jury. — Under  the  evidence  in  this  case,  it 
was  a  question  for  the  Jury  whether  part  of  the  principal  remained 
unpaid  so  as  to  withdraw  it  from  the  operation  of  an  alleged  accord 
and  satisfaction. 

3.  Evidence;  Receipts;  Parol  Evidence. — A  receipt  in  full  for  ship- 
ment of  lumber  Is  open  to  explanation  or  contradiction  by  parol  tes- 
timony; but  testimony  given  Dy  the  person  who  signed  the  receipt 
that  the  matter  of  interest  on  the  amount  due  for  lumber  was  not 
mentioned,  and  denying  that  the  execution  of  the  receipt  had  the 
effect  which  the  law  imputes  to  It,  was  not  a  contradiction  of  the 
receipt,  nor  did  It  tend  to  show  that  there  was  any  agreement  on 
the  subject  of  Interest  other  than  that  expressed  in  writing. 

4.  Interest:  Payment — Where  the  plaintiff  made  several  shipments 
of  lumber  under  an  agreement  that  each  shipment  should  be  paid 
for  within  sixty  days  from  date  of  shipment  and  the  amount  of  each 
shipment  was  paid  for.  but  not  within  sixty  days,  and  plaintiff  re- 
ceipted for  each  amount  in  full  of  the  above  account  and  the  con- 
tract contained  no  provision  for  Interest,  the  plaintiff  could  not  re- 
cover interest;  under  the  circumstances,  interest  was  merely  an  in- 
cident to  the  principal  debt,  and  the  acceptance  of  the  principal  ex- 
tinguished the  right  to  recover  interest,  unless  there  was  an  agree- 
ment or  understanding  that  the  right  to  claim  interest  was  reserved. 
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5.  Charge  of  Court;  Covered  by  Those  Given. — Where  written 
charges  requested  are  fully  covered  by  written  charges  already  given 
at  the  request  of  the  party,  the  court  will  not  be  put  in  error  for  re- 
fusing a  repetition  of  the  proposition. 

6.  Appeal  and  Error;  Questions  Reviewable;  Evidence. — Where  the 
bill  of  exceptions  contain  the  statement  that  the  evidence  set  out 
therein  was  all  the  evidence  in  the  case,  and  a  certain  written  agree- 
ment was  referred  to  in  a  written  instruction  construing  such  agree- 
msent,  but  such  agreement  is  not  set  out  in  the  bill  of  exceptions, 
the  exception  to  the  refusal  to  give  a  written  charge  presents  mat- 
ters which  cannot  be  reviewed. 

Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Assumpsit  by  the  Hunnicutt  Lumber  Company 
against  the  Mobile  &  Ohio  Railroad  Company.  Judg- 
ment for  defendant  and  plaintiff  appeals.    Affirmed. 

The  action  is  on  the  common  counts.  Plea  4  is  as  fol- 
lows: "The  defendant,  for  further  answer  to  said  com- 
plaint, saith  that  the  amount  upon  which  this  suit  is 
brought  is  made  up  of  a  series  of  separate  and  distinct 
invoices  for  lumber  sold  by  plaintiff  to  defendant,  and 
that  each  of  said  invoices  was,  before  the  commencement 
of  this  suit,  paid  by  the  defendant  and  accepted  by  the 
plaintiff  in  full  settlement  for  said  invoices,  and  the  de- 
fendant pleads  said  fact  as  an  accord  and  satisfaction 
of  said  debt."  The  demurrer  to  the  plea  was  that  it  does 
not  appear  that  the  plaintiff  accepted  said  alleged 
amount  in  full  settlement  or  the  satisfaction  of  said 
debt  sued  on.  The  charges  referred  to  are  as  follows: 
"I  charge  you  that,  though  you  may  believe  from  the 
evidence  that  the  plaintiff  has  received  all  the  principal 
of  his  debt,  yet,  if  you  believe  from  the  evidence  that  he 
did  not  receive  the  same  in  full  satisfaction,  then  your 
verdict  must  be  for  the  plaintiff."  The  other  charges 
were  that  the  title  to  the  account  here  sued  on  is  in  the 
plaintiff,  the  Hunnicutt  Lumber  Company. 

Fuller  &  Whitb^  and  Logan  &  TjOGan^  for  appellant. 
The  receipt  was  open  to  explanation  by  parol. — Section 
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3973,  Code  1907.  The  demurrer  to  plea  4  should  have 
been  sustained. — City  of  Montgomery  v.  Shirley,  48  So. 
679;  Cobb  v.  Malone,  86  Ala-  571;  Smith  v.  Elrod,  122 
Ala.  269.  Apayment  of  part  of  the  debt  is  not  in  legal 
contemplation  a  satisfaction  of  the  remainder. — \Vest' 
cott  V.  Waller y  47  Ala,  492.  The  demurrer  was  liable 
for  the  interest.— F*<//eT  v.  Kin^,  20  L.  R.  A.  782;  Tivv 
tier  V.  Merrill,  31  L.  R.  A.  171 ;  Westcott  v.  Waller,  su- 
pra. On  these  authorities,  it  must  be  held  that  the  court 
erred  in  refusing  the  charges  requested  by  the  plaintiff. 

Oliveb,  Verner  &  Rice,  and  Lavender  &  Thompson, 
for  appellee.  The  acceptance  of  the  principal  in  full 
precluded  the  suit  for  interest. — Westcott  t?.  Waller,  47 
Ala.  492;  Fuller  v.  Kemp,  20  L.  R.  A.  785;  22  A.  &  E. 
Enc.  of  Law,  529.  Under  these  authorities,  plea  4  was 
good.  It  was  a  question  for  the  jury  whether  the 
Hunnicutt  Lumber  Company  was  the  owner  of  the  ac- 
count.— Kelson  v.  Shelby  Mfg.  Co,,  96  Ala.  530 ;  Massey 
r.  Smith,  73  Ala.  173. 

WALKER,  P.  J. — Plea  4  set  up,  as  an  accord  and 
satisfaction,  that  the  demand  sued  on  was  made  up  of 
a  series  of  separate  and  distinct  invoices  for  lumber 
sold  by  the  plaintiff  to  the  defendant,  and  that  each  of 
said  invoices  was,  before  the  commencement  of  the  suit, 
paid  by  the  defendant,  and  accepted  by  the  plaintiff  in 
full  settlement  for  said  invoice.  As  the  complaint 
claimed  the  amounts  alleged  in  the  several  counts  to 
be  due,  "with  interest  thereon,"  the  purport  of  the  plea 
was  to  set  up  the  payment  and  acceptance  of  the  princi- 
pal of  the  account  as  an  accord  and  satisfaction.  The 
facts  alleged  constituted  a  valid  executed  agreement  in 
accord  and  satisfaction.  The  demurrer  to  the  plea  was 
properly  oveiTulerl. — Westcott  v.  Waller,  Guardian,  47 
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Ala.  492;  Srmth  v.  Gayle,  62  Ala.  446;  1  Ency.  of  PI.  & 
Pr.  77,  80.  The  ruling  in  the  case  of  City  Council  of 
Montgomery  v.  Shirley,  159  Ala.  239,  48  South.  679, 
does  not  stand  in  the  way  of  the  conclusion  just  stated. 
The  plea  in  that  case,  which  was  held  subject  to  demur- 
rer, merely  set  up  the  making  of  an  executory  agree- 
ment,  not  averred  to  have  been  accepted  as  a  satisfac- 
tion or  discharge  of  the  demand  sued  on. 

The  claim  of  the  plaintiff  in  this  case  was  based  upon 
a  series  of  shipments  of  lumber  to  the  defendant,  under 
an  arrangement  or  agreement  which  provided  for  pay- 
ments of  the  price  of  the  lumber  within  60  days  from 
the  dates  of  the  several  shipments.  Invoices  covering 
the  several  shipments,  showing  the  items  of  lumber  and 
the  amounts  due  therefor,  were  sent  to  the  defendant. 
The  amounts  called  for  by  each  of  these  invoices  were 
paid  by  the  defendant,  the  payments  being  evidenced 
by  the  plaintiff's  signature  to  "pay  vouchers,"  which 
set  out  the  items  embraced  in  the  several  invoices,  and 
each  of  which  embodied  a  receipt  of  the  amount  stated 
in  the  corresponding  invoice  "in  full  of  the  above  ac- 
count"; but  such  payments  were  not  made  within  60 
days  from  the  dates  of  the  several  shipments.  The  con- 
tract between  the  parties  contained  no  provisions  for 
interest.  The  main  claim  of  the  plaintiff  was  that  it 
was  entitled  to  interest  on  the  several  amounts  after  the 
lapse  of  60  days  from  the  dates  of  the  shipments,  and 
that  this  claim  of  interest  was  not  barred  by  the  pay- 
ments and  receipts  above  mentioned. 

When  interest  is  not  stipulated  for  by  the  contract 
between  the  parties,  and  is  recoverable  merely  as,  or  in 
lieu  of,  damages  in  the  event  of  default  in  the  payment 
of  a  liquidated  demand  when  due,  being  in  such  case, 
not  the  basis  of  a  separate  right  of  action,  but  merely  an 
incident  to  the  recovery  of  the  principal  debt,  the  pay- 
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inent  and  acceptance  of  the  principal  as  such  extin- 
guishes the  right  to  recover  interest  thereon,  in  the  ab- 
sence of  any  agreement  or  understanding  that  the  right 
to  claim  interest  is  reserved. — Westcott  v.  Waller,  Quar- 
dian,  47  Ala.  492;  Utewart  v.  Barnes,  153  U.  S.  456,  14 
Sup.  Ct.  849,  38  L.  Ed.  781,  note;  Fuller  v.  Kemp,  20 
L.  B.  A.  785,  189,  note;  22  Cyc.  1572.  It  is  plain  that 
a  receipt,  signed  by  the  creditor  with  a  full  knowledge 
of  all  the  facts,  for  the  amounts  shown  to  be  due  by  an 
itemized  statement  of  account,  expressed  to  be  "in  full 
of  the  above  account,"  imports  a  full  discharge  of  the 
debt,  principal,  and  interest.  It  expi'esses  that  mean- 
ing, and  it  "must  have  effect  according  to  the  intention 
of  the  parties."— Code  1907,  §  3973;  Eufaula  National 
Bank  v.  Passmore,  102  Ala.  370,  14  South.  683;  Utegall 
V.  Wright,  143  Ala.  204,  38  South.  844. 

It  is  time  that  such  a  receipt  is  open  to  explanation 
or  contradiction  by  parol  evidence.  But  the  testimony 
of  the  person  who  signed  such  paper,  merely  to  the  ef- 
fect that  the  matter  of  interest  was  not  mentioned,  and 
denying  that  the  execution  of  the  receipt  had  the  effect 
which  the  law  imputes  to  it,  by  no  means  contradicts 
it,  or  tends  to  show  that  there  was  any  agreement  on 
the  subject,  other  than  that  expressed  in  the  writing. 

An  application  of  the  principles  above  stated  to  the 
facts  of  this  case  leads  to  the  conclusion  that  the  plain- 
tiff was  not  entitled  to  recover  interest  on  the  amount 
of  the  account,  the  principal  of  which  had  been  paid 
under  the  circumstances  above  mentioned,  and  that 
there  was  no  error  in  the  refusal  to  give  the  general 
affirmative  charge  requested  by  the  plaintiff,  on  the  the- 
ory that  the  evidence  did  not  show  a  payment  of  its 
entire  claim  or  an  accord  and  satisfaction  therefor. 

For  the  same  reason,  the  plaintiff  was  not  entitled  to 
require  the  court  to  give  the  charge  set  out  in  its  third 
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assignment  of  error,  unless  the  undisputed  evidence  in 
the  case  showed  that,  as  a  result  of  an  error,  part  of  the 
principal  of  the  account  had  not  been  paid,  and  so  was 
withdrawn  from  the  operation  of  the  alleged  accord  and 
satisfaction.  The  appellant  insists  that  the  undisputed 
evidence  was  to  that  effect.  This  claim  is  based  upon 
the  part  of  the  testimony  of  the  witness  Hunnicutt,  re- 
ferring to  an  alleged  error  of  f34.66  in  one  of  the  pay 
vouchers.  It  is  insisted  that  there  was  no  evidence 
tending  to  contradict  his  testimony  in  that  connection 
to  the  effect  that,  as  the  result  of  such  error,  that 
amount  of  the  principal  due  on  one  of  the  invoices  re- 
mained unpaid.  This  insistence  is  not  supported  by 
the  bill  of  exceptions.  The  witness  stated  that  he  dis- 
covered the  alleged  error  by  examining  the  account 
books.  So  it  appears  that  his  statement  was  based  up- 
on what  he  understood  the  books  to  disclose.  Subse- 
quently the  defendant  offered  in  evidence  the  account 
books  themselves.  The  accounts  as  shown  by  the  books 
are  not  copied  into  the  bill  of  exceptions;  but  it  recites 
that  they  showed — not  merely  tended  to  show — upon 
their  face  that  the  defendant  had  overpaid  its  account 
to  the  plaintiff,  as  shown  by  the  latter's  book  account. 
The  witness  Berry  testified  that  he  checked  all  the 
vouchers  made  covering  the  invoices  for  lumber  bought 
from  the  plaintiff,  and  found  them  correct.  In  the  light 
of  such  evidence,  the  claim  cannot  be  sustained  that 
the  evidence  showed,  without  dispute,  that  part  of  the 
principal  of  the  account  sued  on,  as  a  result  of  an  error 
in  the  statement  rendered,  had  not  been  paid.  The 
most  that  can  be  said  in  behalf  of  the  plaintiff  in  this 
connection  is  that  it  was  a  question  for  the  jury  wheth- 
er or  not,  as  the  result  of  an  error,  part  of  the  princi- 
pal of  the  account  sued  on  remained  due  and  unsettled. 
This  being  true,  there  was  no  error  in  the  refusal  of  the 
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charges  set  out  in  the  third  and  fifth  assignments  of 
error. 

The  proposition  embodied  in  the  charge  set  out  in  the 
fourth  assignment  of  error  was  fully  covered  by  a  writ- 
ten cliarge  given  at  the  request  of  the  plaintiff.  He 
cannot  complain  of  the  refusal  of  the  court  to  repeat  the 
proposition. 

The  bill  of  exceptions  shows  that,  by  a  written  charge 
requested,  the  plaintifif  referred  to  a  written  agreement, 
signed  by  persons  named,  as  in  evidence  in  the  case,  and 
invoked  a  ruling  of  the  court  as  to  its  legal  effect.  The 
request  for  tliis  charge  shows  that  it  w^as  a  controvert- 
ed question  in  the  trial  whether  that  instrument  affect- 
ed the  right  or  title  of  the  plaintiff  to  the  account  sued 
on,  and  amounted  to  a  statement  or  admission  by  the 
plaintiff  that  such  a  paper  was  in  evidence;  but  the 
bill  of  exceptions  does  not  set  out  or  otherwise  refer  to 
it,  and  contains  a  statement  that  the  evidence  set  out 
was  all  the  evidence  in  the  case.  This  latter  statement 
is  repugnant  to  the  showing  made  by  the  bill  of  excep- 
tions that  such  an  instrument  was  in  evidence.  In  oth- 
er words,  one  part  of  the  appellant's  bill  of  exceptions 
indicates  that  such  a  paper  was  in  evidence,  and  anoth- 
er part  of  it  asserts  that  it  was  not.  The  question,  then, 
is  as  to  the  construction  to  be  placed  upon  a  bill  of  ex- 
ceptions containing  such  repugnant  or  contradictory 
statements  as  to  the  evidence  in  the  case.  A  bill  of  ex- 
ceptions is  construed  most  strongly  against  the  party 
excepting,  and  when  it  admits  of  two  constructions,  one 
favorable  to  the  lower  court,  and  the  other  unfavora- 
ble, that  construction  will  be  adopted  which  will  sus- 
tain, rather  than  that  which  wnll  reverse,  the  judgment. 
—MUlilxcn  r.  M^und,  110  Ala.  332,  20  South,  310;  Mas- 
Hcji  V.  f^mifh,  73  Ala.  173.  The  statement  in  the  plaii 
tiff's  bill  of  exceptions  in  this  case,  indicating  that  the 
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paper  referred  to  was  in  evidence,  is  entitled  to  as  much 
weight  as  the  statement  that  the  bill  of  exceptions, 
which  omitted  such  paper,  contained  all  the  evidence. 
Other  written  charges  requested  by  the  plaintiff  also  in- 
dicated that  it  was  a  controverted  question  in  the  case 
whether  it  owned  the  claim  sued  on,  though  the  evi- 
dence as  detailed  in  the  bill  of  exceptions  does  not  in- 
dicate how  such  a  question  arose. 

*  Construing  the  bill  of  exceptions  as  showing  that  a 
paper  was  admitted  in  evidence  which  w^as  claimed  to 
have  a  bearing  upon  the  question  of  the  plaintiff's  owner- 
ship of  the  demand  sued  on,  it  is  a  result  of  the  failure 
of  the  bill  of  exceptions  to  set  out  that  paper,  or  to  state 
its  import,  that  this  court  has  not  before  it  the  evidence 
in  reference  to  which  the  trial  court  made  its  rulings 
on  that  phase  of  the  case,  and  is  in  no  position  to 
affirm  that  there  was  or  was  not  error  in  those  rulings. 
The  conclusion  is  that,  as  the  bill  of  exceptions  affords 
ground  for  a  reasonable  inference  that  evidence  was 
introduced  which  was  claimed  by  the  defendant  to  have 
a  bearing  upon  the  question  of  the  plaintiff's  ownership 
of  the  claim  sued  on,  but  fails  to  disclose  what  that  evi- 
dence was,  it  does  not  properly  present  for  review  on 
appeal  the  rulings  on  that  question ;  the  result  being 
that  assignments  of  eiTor  ba*sed  on  those  rulings  can- 
not be  sustained. 

The  record  does  not  show  that  the  trial  court  was  in 
error. 

Affirmed. 
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Couch  V.  Hutchinson,  et  al. 

Assumpsit. 
(Decided  Dec.  19,  1911.    57  South.  76.) 

1.  Contracts;  Invalidity;  Public  Policy. — The  public  policy  that 
will  render  a  contract  void  is  that  evidenced  by  the  Constitution,  the 
statutes,  or  definite  principles  of  customary  law  developed  In  the 
course  of  judicial  decision,  and  the  courts  will  not  declare  contracts 
void  on  such  ground  except  in  a  clear  case. 

2.  Same;  Burden  of  Proof. — ^The  burden  of  establishing  the  in- 
validity of  the  contract  because  contrary  to  public  policy  Is  upon 
the  party  asserting  It. 

3.  Same;  Agency  Contract. — In  the  absence  of  any  suggestion  that 
the  patented  article  is  without  merit,  a  contract  for  the  sale  of  an 
agency  contract  whereby  a  party  acquires,  subject  to  certain  condi- 
tions, the  right  to  sell  patent  churns,  and  the  power  to  sell  on  com- 
mission to  others  similar  privileges  and  designated  classes  of  agencies 
under  designated  letters  patent,  in  territory  not  previously  appro- 
priated. Is  not  Invalid  as  contrary  to  public  policy. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  M.  P.  Couch  against  J.  D.  Hutchinson  and 
others  upon  a  bond  executed  by  the  defendants  to  A. 
J.  Mason  of  a  certain  date,  and  due  and  payable  on  the 
10th  of  December,  1908.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed  and  remanded. 

The  complaint  alleges  the  facts  set  out  above  and  also 
that  the  note  was  made  payable  to  Mason,  who  trans- 
ferred and  indorsed  said  note  to  plaintiff,  and  waived 
presentment  for  payment,  protest,  and  notice  of  non- 
payment. It  also  claims  attorney's  fees.  Plea  3  is  as 
follows:  "Defendant  says  that  the  only  consideration 
for  the  execution  of  note  sued  on  was  the  execution 
and  delivery  to  the  defendant  of  a  written  contract,  a 
copy  of  which  is  hereto  attached,  marked  ^Exhibit  A,' 
and  prayed  to  be  taken  as  a  part  theerof.    And  defend- 
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ant  says  that  the  execution  of  said  contract  was  in  pur- 
suance of  a  scheme,  and  constituted  part  of  a  scheme, 
to  defraud  the  public,  in  that  the  natural  and  inevita- 
ble result  of  said  contract  was  to  cause  each  person  who 
purchased  a  fourth  agency,  a  half  agency,  a  whole  agen- 
cy, OP  a  patentee  agency  to  sell  like  agencies  to  such 
persons  as  he  might  induce  to  purchase  the  same,  and  so 
on  down  in  an  endless  chain,  whereby  in  the  end  the 
great  bulk  of  the  people  would  be  defrauded,  and  would 
receive  nothing  for  cash  paid,  or  the  notes  executed  by 
them;  and  said  contract  was  entered  into  and  consti- 
tuted a  part  of  an  illegal  and  unlawful  conspiracy  to 
induce  the  public  to  purchase,  one  after  another,  in  an 
endless  chain,  similar  contracts  which  conveyed  to  the 
purchasers  no  substantial  or  valuable  right  or  property, 
and  to  encourage  each  purchaser  to  involve  another  in 
order  to  extricate  himself." 

Street  &  Isbbu^,  for  appellant.  An  entire  plea  must 
be  proven  as  alleged,  and  if  a  defendant  elects  to  incor- 
porate two  defenses  in  one  plea  he  must  prove  them 
both.— So  Ry.  Co.  v.  Burgess,  143  Ala.  373;  aSo.  Ry,  v. 
Hotcell,  135  Ala.  639 ;  Moerlcin  J.  Co.  v.  Crews,  55  So. 
144.  Presumptively,  a  patent  and  the  right  to  vend 
it,  are  both  useful  and  valuable,  and  no  effort  was  made 
here  to  show  to  the  contrary. — ^30  Cyc.  815,  828,  and 
1040;  22  A.  &  E.  Enc.  of  Law,  272,  273,  and  335.  The 
negative  form  of  the  averment  does  not  relieve  the  de- 
fendants of  the  burden  of  proving  it,  as  it  is  in  the  na- 
ture of  an  impeachment  of  the  consideration. — Freeman 
i\  Blount,  55  So.  295;  16  Cyc.  927,  936;  Sec.  3966,  Code 
1907.  The  court  erred  in  declaring  the  contract  void 
as  against  public  policy. — Equitable  L.  Co,  v,  Warren, 
97  Am.  St.  Rep.  177;  Richmond  v.  R.  R.  Co.,  26  la,  202. 
The  court  erred  in  giving  charge  G,  requested  by  the 
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defendant. — Nelms  v,  Mfg.  Co.^  92  Ala.  162;  Rasherry 
t\  Pulliam,  78  Ala.  191.  Purchase  of  negotiable  paper 
for  a  valuable  consideration,  and  without  notice  must 
be  implied. — Slaughter  v.  Banky  109  Ala.  157. 

GooDHUB,  Beindlby  &  Whitb^  for  appellee.  The  only 
contention  arises  over  the  construction  of  the  contract 
and  we  insist  that  the  contract  was  a  mere  speculative 
or  wagering  one  and  void  between  the  parties. — 
Hchmuckle  v.  Waters,  25  N.  E.  284,  and  cases  there 
cited.  The  contract  was  a  cunningly  devised  plan  to 
cheat  and  defraud. — Merrill  v.  Packer ,  45  N.  W.  1006; 
McNamara  v.  Gargett,  13  Am.  St.  Rep.  355;  9  Cyc.  469; 
15  A.  &  E.  Enc.  of  Law,  944;  Dams  v.  Seelye,  38  N.  W. 
901. 

WALKER,  P.  J. — To  the  complaint  in  this  case 
counting  on  a  bond  or  promissory  note  executed  by  the 
defendants  (the  appellees  here)  a  special  plea,  num- 
bered 3,  was  filed,  Avhich  set  up  that  the  only  consider- 
ation for  the  note  sued  on  was  the  execution  and  deliv- 
ery of  a  written  contract  purporting  to  confer  on  them 
certain  patent  rights,  a  copy  of  which  was  made  an  ex- 
hibit to  the  plea,  which  questioned  the  validity  of  that 
consideration  on  a  ground  stated.  As  the  plea  does  not 
aver  the  existence  of  any  fact  collateral  to  the  execution 
of  the  contract  mentioned  which  was  claimed  to  affect 
its  validity,  and  does  not  aver  as  a  fact  that  there  wa> 
an  absence  of  value  in  the  consideration  referred  to,  it 
is  understood  that  tlie  expressed  conclusions  of  the 
pleader,  that  '*the  execution  of  that  contract  was  in 
[)ursuance  of  a  scheme  and  constituted  a  part  of  a 
scheme  to  defraud  the  public,"  and  "constituted  a  part 
(»f  an  unlawful  conspiracy  to  induce  the  public  to  pur- 
chase, one  after  another,  in  an  endless  chain,  similar 
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contracts  which  conveyed  to  the  purchasers  no  substan- 
tial or  valuable  right  or  property,  and  to  encourage 
each  purchaser  to  involve  another  in  order  to  extricate 
himself,"  have  for  their  only  support  the  deduction  of 
the  pleader  from  the  terms  of  the  contract  itself  *'that 
the  natural  and  inevitable  result  of  said  contract  was  to 
cause  each  person  who  purchased  a  fourth  agency,  a 
half  agency,  a  whole  agency,  or  a  patentee  agency  to 
sell  like  agencies  to  such  persons  as  he  might  induce 
to  purchase  the  same,  and  so  on  down  in  an  endless 
chain,  whereby  in  the  end  the  gi*eat  bulk  of  the  people 
would  be  defrauded  and  would  receive  nothing  for  cash 
paid  or  the  notes  executed  by  them."  In  other  words, 
that  plea  attacked  the  patent  right  contract  which  con- 
stituted the  consideration  of  the  instrument  sued  on  on 
the  ground  that  on  its  face  it  is  legally  invalid;  and  the 
action  of  the  trial  court  in  overruling  the  demurrer  in- 
terposed to  that  plea  is  sought  to  be  sustained  here  on 
the  ground  that  the  contract  is  void  as  being  against 
public  policy  and  directly  tending  to  defraud  the  pub- 
lic generally. 

When  the  validity  of  a  contract  is  attacked  on  the 
ground  that  it  is  violative  of  public  policy,  or  that  it  is 
against  the  public  interest  to  enforce  it,  the  court  may 
well  l)ear  in  mind  that  it  is  wholly  outside  of  its  func- 
tion to  be  influenced  by  some  considerations  of  policy 
which  might  properly  liave  weight  with  the  Legislature 
if  it  had  occasion  to  deal  with  the  question  of  pennit- 
ting  or  prohibiting  such  a  contract,  or  with  a  business 
man  who  was  called  on  to  pass  upon  the  question  of  the 
Avisdom  or  folly  of  entering  into  such  an  engagement; 
that  the  public  policy  with  which  it  is  concerned  is  that 
evidenced  by  the  Constitution,  the  statutes,  or  definite 
principles  of  customary  law  which  have  been  recognized 
and  developed  by  the  course  of  judicial  decisions;  and 
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that  it  may  well  look  with  suspicion  upon  an  invitation 
to  pronounce  a  questioned  transaction  invalid  as  being 
against  public  policy  when  there  is  a  failure  to  make  it 
plain  how  its  recognition  or  enforcement  w"ould  contra- 
vene any  established  rule  of  law\  It  behooves  a  court  to 
move  with  caution  when  it  takes  up  a  line  of  inquiry  by 
which  it  may  unwittingly  be  led  beyond  the  domain  of 
established  law  within  which  judicial  investigations 
should  be  confined,  and  find  itself  dealing  with  ques- 
tions of  policy  which  the  law  has  not  seen  fit  to  make 
the  subjects  of  inquiry  by  the  courts.  A  plain-speaking 
English  judge  went  so  far  as  to  say :  "I  for  one  protest, 
as  my  lord  has  done,  againlst  arguing  too  strongly  on 
public  policy.  It  is  a  very  unruly  horse,  and  when  once 
you  get  astride  of  it,  you  never  know  where  it  will  carry 
you.  It  may  lead  you  from  sound  law.  It, is  never 
argued  at  all  but  when  other  points  fail." — Sir  James 
Burrough  in  Richardson  v,  Mellish,  2  Bing.  229.  With- 
out adopting  that  expression  as  a  statement  of  the  law 
on  the  subject,  it  is  safe  to  say  that  courts  should  re- 
gard themselves  bound  by  rules  of  extreme  caution  when 
invoked  to  declare  a  transaction  void  on  grounds  of 
public  policy,  and  that  contracts  should  not  be  declared 
void  on  such  grounds  except  in  cases  free  from  doubt. 
~8m4th  i\  Du  Bose,  78  Ga.  413,  3  S.  E.  309,  6  Am.  St 
Rep.  360;  Barrett  v.  Garden,  65  Vt.  431,  26  Atl.  530,  36 
Am.  St.  Rep.  876;  ^rnith  v.  Slan  Francisco,  etc,  R.  Co., 
115  Cal.  584,  47  Pac.  582,  35  L.  R.  A.  309,  56  Am.  St 
Rep.  119;  Equitable  Loan,  etc,  Co,  v.  Waring,  117  Ga. 
599,  44  S.  E.  320,  62  L.  R.  A.  93,  97  Am.  St  R^p.  177; 
6  Words  &  Phrases,  5813;  1  Page  on  Contracts,  §  326. 
And  in  dealing  with  the  question  of  public  policy  as 
affecting  the  validity  of  a  contract  it  is  well  to  recall 
what  was  said  by  an  eminent  judge:  "If  there  is  one 
thing  which  more  than  another  public  policy  requires 
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it  is  that  men  of  full  age  and  competent  undestanding 
shall  have  the  utmost  liberty  of  contracting,  and  that 
their  contracts,  when  entered  into  freely  and  volunta- 
rily, shall  be  held  sacred,  and  shall  be  enforced  by  courts 
of  justice." — Sir  George  Jessel  in  Printing,  etc.,  Co.  v. 
Sampson,  L.  R.  19  Eq.  465. 

It  is  also  to  be  remembered,  in  entering  upon  such 
an  inquiry,  that  the  burden  is  on  the  party  who  seeks 
to  put  a  restraint  upon  the  freedom  of  contracts  to 
make  it  plainly  and  obviously  clear  that  the  contract 
is  against  public  policy. — Hartford  Fire  Ins.  Co.  v. 
Chicago,  Milwaukee  &  St.  Paul  R.  Co,.  70  Fed.  201,  17 
C.  C.  A.  62,  30  L.  R  A.  193. 

We  are  of  opinion  that  this  burden  has  not  been  sus- 
tained by  the  party  making  the  attack  upon  the  con- 
tract brought  into  question  in  this  case.  The  authori- 
ties principally,  if  not  solely,  relied  on  by  the  counsel 
for  the  appellees  to  sustain  the  ruling  on  the  demurrer 
to  the  plea  above  mentioned  are  the  decisions  of  the 
courts  of  several  states  in  reference  to  the  notorious 
"Bohemian  Oats"  contracts,  which  were  the  means 
adopted  for  carrying  out  a  SAvindling  scheme  which  for 
a  while  seems  to  have  had  quite  a  successful  career. 
The  state  of  facts  presented  in  one  of  the  cases  cited 
by  the  counsel — SchmuecJcle  v.  Waters,  125  Ind.  265, 
25  N.  E.  281 — is  typical  of  a  group  of  cases  which  found 
their  way  into  the  courts  as  the  result  of  the  operations 
of  that  scheme.  The  transaction  in  which  the  note  sued 
on  in  that  case  w^as  given  was  simply  this :  Ten  bushels 
of  oats  of  the  actual  value  of  30  to  40  cents  a  bushel 
were  delivered  by  one  party  to  the  other  upon  an  agi'ee- 
ment  that  the  party  receiving  the  oats  should  execute 
his  note  for  $100,  the  party  furnishing  the  oats  agree- 
ing in  turn  to  sell,  l>efore  the  maturity  of  the  note, 
twenty  bushels  of  the  same  kind  of  oats  to  be  delivered 
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by  the  maker  of  the  note  at  the  price  of  f  10  per  bushel^ 
both  parties  having  knowledge  of  the  actual  value  of 
the  oats.    The  court  held  that  the  contract  was  a  mere 
speculative  or  wagering  contract,  and  it  seems  that  it 
was  on  that  ground  that  a  right  to  recover  on  the  note 
w^as  denied,   though   the  court  also  characterized  the 
transaction  as  prejudicial  to  public  welfare  and  against 
public  policy.     In  another  case  cited  by  the  counsel  for 
the  appellees  which  presented  a  similar  state  of  facts 
—Merrill  v.  Packer,  80  Iowa,  542,  45  N.  W."  1076— the 
Iowa  court  held  that  the  contract  w^as  not  a  gambling 
transaction,  but  that  the  note  could  not  be  recovered  on 
because  the  scheme  of  which  it  was  a  part  was  one  to 
cheat  and  defraud.     In  1  Page  on  Contracts,  §  402,  is 
found  a  collection  of  cases  which  grew  out  of  the  opera- 
tions of  that  scheme.     In  reference  to  these  cases  it  is 
there  said :    "  'Bohemian  Oats'   contracts  were  agree- 
ments whereby  A.  sold  B.  oats  at  an  inflated  price,  took 
B.'s  note  therefor,  and  gave  B.  a  bond  to  sell  for  him 
during  the  following  year  twice  as  many  bushels  of  such 
oats  as  B.  had  purchased,  at  the  same  price.     In  some 
jurisilictions  thQse  contracts  were  held  wagers;  in  oth- 
ers, not.    Some  courts  hold  that  such  contracts  are  ille- 
gal, as  they  cannot  be  performed  without  defrauding  a 
third  party."     It  is  on  this  last-mentioned  ground  that 
the  transaction  disclosed  in  this  case  is  claimed  to  be 
ille<i:al  and  uuenforceable,  and  some  of  the  "Bohemian 
Oats''   cases  are  referred  to  as  rulings  on   analogous 
states  of  fact. 

An  analysis  of  the  contract  a  copy  of  which  is  made 
an  exhibit  to  the  plea  al)ove  referred  to  does  not  verify 
the  conclusions  in  reference  to  its  nature  and  necessary 
operation  which  are  expressed  by  the  pleader.  That 
was  a  patent  right  contract  by  which  the  appellees  ac- 
quired,  subject  to  conditions  stated,   the  privilege  of 
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selling  certain  patent  chums,  made  under  designated 
letters  patent  of  the  United  States,  and  also  a  power  of 
attorney  to  sell  on  commission  to  others  similar  priv- 
ileges, and  also  other  designated  classes  of  agencies  un- 
der the  patent.    By  provisions  in  the  contract  the  rights 
to   vend  the  patented  article  and  to  grant  territorial 
rights  under  the  patent  were  restricted  to  counties  not 
already  appropriated,  in  a  manner  provided  for,  by  an- 
other person  holding  a  similar  contract.    The  contract 
was  termed  a  "one-fourth  agency  contract,"  and  was 
filled  out  on  a  form  supplied  by  the  patentee  or  his  sell- 
ing agent.     The  scope  of  the  other  classes  of  agencies 
authorized  to  be  disposed  of  is  not  disclosed  by  the  pro- 
visions of  this  contract,  but  reference  is  made  to  print- 
ed matter  to  be  furnished  by  the  patentee  for  us6  in 
making  the  authorized  sales.     The  plea  does  not  hint 
at  the  existence  of  any  defect  in  the  patent,  or  suggest 
that  the  patented  article  was  without  merit  or  even 
that  it  was  worth  less  than  the  price  at  which  the  con- 
tract authorized  its  sale,  and  no  provision  of  the  con- 
tract is  pointed  out  which  could  be  construed  to  be  an 
invitation  or  inducement  to  do  anything  prohibited  by 
law.    The  sum  and  substance  of  the  matter  is  that  the 
plea  «hows  that  the  consideration  of  the  note  sued  on 
was  a  contract  by  which  the  maker  of  the  note  acquired 
the  right  to  vend  a  patented  article  and  to  make  dispo- 
sition of  territorial  rights  under  a  patent  '^for  improve- 
ments in  churns."    The  contract  does  not  even  obligate 
him  to  do  either  the  one  or  the  other.    It  does  not  show 
on  its  face  that  it  is  a  part  of  a  scheme  to  defraud  the 
public  or  any  part  of  it  or  to  do  anything  else  in  con- 
travention of  an  established  rule  of  law.     To  declare 
that  contract  invalid  on  the  ground  suggested  it  would 
be  necessary  to  find  some  rule  of  law  against  stimulating 
or  encouraging  the  selling  of  patent  chums  or  of  rights 
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under  a  patent  on  that  subject.  In  view  of  the  age  of 
the  industry,  of  the  methods  sometimes  employed  by 
its  promoters,  and  of  the  zeal  with  which  many  of  the 
controversies  that  have  marked  its  history  have  been 
waged,  it  may  be  supposed  that  if  there  was  such  a  rule 
of  law  it  would  have  been  brought  to  light  in  some  for- 
mer patent  churn  lawsuit;  and  that  it  would  not  be  nec- 
essary to  refer  the  court  to  the  "Bohemian  Oats"  cases 
for  evidence  of  its  existence. 

Enough  has  been  said  to  indicate  the  grounds  of  the 
court's  conclusion  that  the  demurrer  to  plea  3  should 
have  been  sustained. 

Reversed  and  remanded. 


Keiiclrlck  &  McGougrh  v.  Chafiii. 

Asfiumpsit. 

(Decided  Deo.  21.  1911.    57  South.  78.) 

1.  SdJes;  Price:  Krideficc. — Where  the  evidence  admitted  shows 
that  tlie  linnler  delivered  was  wortli  eoiiRiderably  more  than  the 
amount  which  had  been  paid  on  the  account,  but  did  not  show  what 
the  amount  was.  nor  the  balance  due.  It  was  sufficient  to  support  a 
verdict  for  the  jilaintifP  for  at  least  a  nominal  amount. 

2.  CoMts;  Recovery. — In  an  action  on  a  contract,  the  successful 
party  is  entitled  to  recover  full  costs. 

3.  Appeal  and  Error;  Harmlcsf^  Error;  Evidence. — Where  the  evi- 
dence offered  by  the  plaintifT  was  sufficient  to  support  a  verdict  for 
an  amount  which  would  carry  costs,  It  was  prejudicial  error  to  ex- 
clude all  the  evidence. 

App?ivl  from  Walker  Circuit  Court. 

ITeard  before  Hon,  J.  J.  Curtis. 

Assumpsit  bv  Kendrick  &  McOouji^h  against  W.  H. 
Chafln.  Judprment  for  defendant  and  plaintiffs  appeal. 
Reversed  and  reman de<l. 


Digitized  by 


Google 


2]  OF  ALABAMA,  463 

[Kendrick  &  McQough  v.  Chafin.] 

W.  T.  McEleoy,  and  R.  A.  Coonee,  for  appellant. 
The  third  count  was  sufficient  in  its  allegation. — Mc- 
Oeever  v.  Han  is,  148  Ala,  503.  The  court  erred  in  giv- 
ing the  affirmative  charge  for  the  defendant. — Carter 
V.  Fulgham,  134  Ala.  234;  Ala,  S.  L,  Co.  v.  Slayton, 
120  Ala.  259.  The  evidence  was  such  as  to  require  a 
submission  thereof  to  the  jury,  and  the  court  erred  in 
ruling  it  out. — Bagby  v.  Harris,  9  Ala.  173. 

Jambs  J.  Kay,  for  appellee.  An  inspection  of  the  evi- 
dence in  this  case  will  show  that  there  was  a  variance 
between  the  allegata  and  probata.  The  evidence  did 
not  tend  to  prove  either  count  of  the  complaint.  The 
evidence  should  be  excluded  on  motion  when  such  is 
the  case.  And  when  such  is  the  case  and  the  plaintiff 
fails  to  make  out  a  prima  facie  case,  the  court  may  ex- 
clude the  evidence,  notwithstanding  the  right  to  de- 
mur to  the  evidence  under  sections  5342-5345,  of  the 
Code  of  1907.— J/em/Z  r.  Smith,  et  a.,  158  Ala.  189; 
Burton  v.  Dangerfield,  141  Ala.  290-91;  Prcstwood  v. 
Eldridge,  119  Ala.  72;  Willman  v.  Jones,  124  Ala.  588; 
Grifflii  V.  Bass  d  Co.,  135  Ala.  490;  Moses  et  al,  v.  Bev- 
erly et  al,  137  Ala.  480;  75  Ala.  587;  84  Ala.  173.  Plain- 
tiff could  haA^e  been  entitled  only  to  nominal  damages 
at  the  most,  and  the  plaintiff  admitted  a  payment  of 
?510.00  and  another  of  $5.00.  This  more  than  covered 
nominal  damages.  Plaintiffs  had  not  filed  their  claim 
so  as  to  secure  the  lien.  The  claim  as  filed  was  not  le- 
gal evidence. — Code,  section  4758;  Cutliff  v.  McAnally, 
88  Ala.  507,  page  509,  et  seq, 

WALKER,  P.  J.— Though  much  of  the  evidence  of- 
fered by  the  plaintiffs  (appellants  here)  was  excluded 
under  the  rulings  of  the  court  which  are  not  assigned 
as  errors,  yet  there  was  enough  in  the  remaining  evi- 
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dence  to  warrant  an  inference  that  the  amount  of  lum- 
ber delivered  by  the  plaintiffs  to  the  defendant  was 
worth  considerably  more  than  $15  which  the  evidence 
tended  to  show  had  been  paid  by  the  defendant  on  the  ac- 
count. In  this  situation,  though  the  evidence  left  in 
the  case  by  the  rulings  of  the  court  did  not  show  the 
amount  of  the  balance  owing  by  the  defendant,  yet  it 
was  such  as  to  support  a  verdict  in  favor  of  the  plain- 
tiffs for  at  least  a  nominal  amount.  In  an  action  in 
contract,  the  successful  party  is  entitled  to  full  costs. 
—Code  1907,  §  3662;  Stevens  v.  Standard  Oil  Co,,  156 
Ala.  581,  47  South.  140. 

It  is  error  to  exclude  all  the  evidence  offered  by  the 
plaintiff,  as  was  done  in  this  case,  where  it  is  such  as 
to  support  a  verdict  in  his  favor;  and  this  error  involves 
injury  when  the  result  of  it  is  to  deprive  the  plaintiff 
of  a  judgment  in  his  favor  carrying  the  costs  of  the 
suit.— 13  Cyc.  21. 

Reversed  and  remanded. 


Turner  v.  Town  of  IJnevlUe. 

Violating  Municipal  Ordinayice. 
(Decided  Nov.  14.  1911.    56  South.  608.) 

1.  Mnniripal  Corporations;  Ordinances;  Violation;  Waiver. — By 
prooeediiij]:  to  trial  in  the  Mayor's  court  without  questioning:  the 
sufficiency  of  the  complaint  the  defendant  waived  any  ohjectlon  to 
It  for  Insufficiency. 

2.  Same;  Apprfil.—V\n\ev  section  1451  and  6743,  Code  1907,  the 
municipality  was  properly  permitted  to  amend  the  affidavit  on  an 
appeal  ffom  a  conviction  for  a  violation  of  a  whisky  ordinance,  al- 
thousrh  the  affidavit  was  Insufficient  on  the  trial  of  the  cause  be- 
fore the  mayor. 

.3.  Same:  Complaint. — Tt  is  not  necessary  to  set  out  an  ordinance 
in  haec  verba,  and  hence,  a  complaint  charging  that  the  accused 
sold  or  otherwise  di imposed  of  liquor  contrary  to  an  ordinance  of  a 
named  city,  etc..  sufficiently  charged  a  violation  of  the  ordinance. 
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4.  Same;  Continuance. — It  was  not  error  to  refuse  to  continue  a 
prosecution  based  on  tUe  violation  of  an  ordinance,  asked  on  the 
ground  of  absent  witnesses,  where  defendant's  retjuest  for  sub- 
I>oenaes  was  so  expressed  as  to  lead  the  clerk  to  believe  that  the 
witnesses  were  to  be  summoned  in  another  case  pending  against  the 
defendant. 

5.  Same;  Fines. — The  provisions  of  section  1222,  Code  1907,  con- 
stitute regulations  affecting  the  exercise  of  the  Jurisdiction  conferred 
upon  the  recorder  in  enforcing  the  criminal  laws  of  the  state,  and 
does  not  limit  the  power  of  the  municipality  to  regulate  subjects 
also  dealt  with  by  the  state  in  its  criminal  statute. 

6.  Same;  Punishment. — An  ordinance  prohibiting  the  sale  of  in- 
toxicating liquors  is  not  rendered  invalid  because  the  minimum 
fine  was  less  than  that  authorized  by  the  state  law,  if  the  penalty 
affixed  was  within  the  limits  prescrlbel  by  section  1216,  Code  1907. 

7.  Intoxicating  Liquors;  Ordinances ;  Validity. — Ordinances  pro- 
hibiting the  sale,  gift,  or  other  disposal  of  spirituous,  vinous  or  malt 
liquors,  in  violation  of  the  state  statutes,  and  prohibiting  the  mak- 
ing, aiding,  abetting,  procuring  or  counselling  of  an  unlawful  sale, 
purchase,  gift,  or  other  unlawful  disposition  of  such  liquors,  or  pro- 
hibiting one  from  acting  as  assisting  friend  of  the  seller  or  pur- 
chaser, are  not  invalid  as  being  inconsistent  with  the  state  laws 
within  the  provisions  of  section  1251,  Code  1907. 

AppioA).  from  Clay  County  Court, 

Heard  before  Hon.  E.  J.  Garrison. 

Howard  Turner  was  convicted  of  violating  an  ordi- 
nance of  the  town  of  Lineville,  and  he  appeals.  Affirmed. 

The  original  affidavit  set  forth  probable  cause  for  be- 
lieving, and  belief,  that  Howard  Turner  Avas  guilty  of 
the  offense  of  selling,  giving  away,  or  otherwise  dispos- 
ing of  whisky  in  the  town  of  Lineville.  As  amended,,  the 
affidavit  charged  that  the  affiant  had  probable  cause  for 
believing,  and  did  l^elieve,  that  within  12  months  before 
the  29th  day  of  x\pril,  1910,  the  same  being  the  day  on 
which  the  trial  of  this  cause  was  had  in  the  mayor's 
court  of  the  town  of  Lineville,  Ala.,  a  municipal  corpora- 
tion, Howard  Turner  did  sell,  give  away,  or  otherwise 
dispose  of  spirituous,  vinous,  or  malt  liquors,  contrary 
to  the  ordinances  of  the  town  of  Lineville  and  against 
the  peace  and  dignity  of  said  town  (this  being  the  same 
offense  of  which  said  defendant  was  tried  and  convicted 
in  the  Mavor's  court  of  said  town  on  the'said  29th  dav 
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of  April,  1910,  and  fined  f50  and  costs,  from  which  this 
appeal  is  taken. ) 

The  two  ordinances  introduced  were:  (1)  Against  the 
sale,  giving  away,  or  otherwise  disposing  of  any  spiritu- 
ous, vinous,  or  malt  liquors  within  the  limits  of  the  town 
of  Lineville,  when  it  is  in  violation  of  the  laws  of  the 
state  of  Alabama,  and  fixing  the  punishment.  (2) 
Against  any  person  making,  aiding,  or  abetting,  or  who 
procures  or  counsels,  an  unlawful  sale,  or  unlawful  pur- 
chase, or  unlawful  gift  or  other  unlawful  disposition  of 
spirituous,  vinous,  or  malt  liquors  or  intoxicating  bev- 
erages; also  against  a  persorf  acting  as  the  assistant 
friend  of  the  seller  or  purchaser,  etc. 

().  B.  Cornelius,  for  appellant.  The  affidavit  which 
began  the  prosc^cution  in  this  case  was  evidently  void, 
and  will  not  support  a  judgment  and  conviction. — City 
of  .sV/ma  r.  ."ihirers,  43  South.  565;  Butler  v.  The  State, 
130  Ala.  127;  Johnson  r.  The  State,  82  Ala.  29;  Sinis  v. 
The  State,  137  Ala.  79;  Monroe  v.  The  State,  137  Ala. 
88;  if  lies  r.  The  State,  di  Ala.  106.  The  amendment 
of  the  complaint  in  the  appellate  court  was  ineffectual 
to  supply  the  defect  in  the  lower  court. — Birmingham  t\ 
O'Hcarn,  149  Ala.  309.  The  proceeding  should  be  dis- 
missed because  the  judgment  appealed  from  is  void  for 
uncertainty.— J/r/?7r.!?  r.  The  State,  31  South.  181.  The 
judgment  was  also  void  because  of  the  imposition  of 
hard  labor  for  the  town.— 51  South.  317;  Sec.  1215-16, 
1222,  Code  1907.  The  court  erred  in  permitting  the 
affidavit  to  be  amended. — Cit;/  of  Sehna  i\  Shivers,  supra. 
The  amendment  also  constituted  a  departure. — Lewis  v. 
The  State,  49  South.  753;  48  South  58;  2  Words  & 
Phrases,  1900.  The  demurrer  to  the  amended  complaint 
should  have  been  sustained. — Rosenhurg  v.  City  of  Sel- 
ma,  52  Soutli.  T42 ;  48  South.  58.    Defendant  should  have 
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been  granted  a  continuance  on  account  of  absent  wit- 
nesses.—TVa/fcer  V,  The  State,  117  Ala.  85.  The  town 
had  no  authority  to  pass  the  ordinance. — Sec.  1251,  Code 
1907.  The  ordinance  was  subject  to  the  same  infirmi- 
ties, as  the  one  declared  void  in  Krellhwus  v.  City  of 
Birmingham,  164  Ala.  623.  The  case  should  be  reversed 
and  rendered  on  the  authority  of  City  of  Selm<i  v.  Shiv- 
ers, supra. 

Whatley  &  CoRNELix:s^  for  appellee.  Conceding  that 
the  original  affidavit  was  void,  it  was  capable  of  amend- 
ment in  the  appellate  court. — Johnson  v.  The  State,  105 
Ala.  14;  Blankcnshire  v.  The  State,  70  Ala.  10;  66  Ala. 
465.  Ilowever,  the  original  affidavit  was  sufficient. — 
Bowen  r.  The  State,  131  Ala.  39 ;  Holma^i  v.  TJie  State, 
144  Ala,  95;  Redd  v.  The  State,  53  South.  098.  No  de- 
mand was  made  for  a  warrant  in  the  mayor's  court. — 
Aderhold  v,  Anniston,  99  Ala.  521;  MvKinstry  v\  Tus- 
caloosa, 54  South.  629.  The  ordinance  was  not  void  as 
repugnant  to  or  inconsistent  with  the  state  laws. — 12 
Cyc.  702.  The  ordinance  was  valid  and  sufficiently 
proven.— Sec.  1259,  Code  1907. 

WALKER,  P.  J.— By  proceeding  to  trial  before  the 
mayor  without  raising  any  question  as  to  the  sufficiency 
of  the  charge  made  against  him,  the  defendant  must  be 
held  to  have  waived  in  that  tribunal  any  objection  on 
that  score.  Mayor  and  Aldermen  of  Birmingham  v. 
O'Hearn,  149  Ala.  307,  42  South.  836;  McKinstry  v.  City 
of  Tuscaloosa,  171  Ala.;  54  South.  629;  Aderhold  r. 
Mayor,  etc,,  of  Anniston,  99  Ala.  521.  The  proceedings 
on  the  appeal  to  the  county  court  were  "governe<l  in  all 
respects  by  the  laws  regulating  appeals  from  judgments 
of  justices  of  the  peace  in  criminal  cases,''  Code,  §  1451. 
Under  the  statute  governing  appeals  from  judgments  of 
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justices  of  the  peace  in  criminal  cases,  if  no  objection  to 
the  sufficiency  of  the  affidavit  or  warrant  is  raised  before 
the  justice,  on  the  trial  die  novo  had  on  appeal  in  the  cir- 
cuit or  county  court,  a  complaint  may  be  there  filed 
charging  the  defendant  with  a  criminal  oflfense,  though 
the  affidavit  and  warrant  on  which  the  defendant  was 
tried  before  the  justice  of  the  peace  did  not  charge  any 
criminal  offense  whatever.  Code,  §  6743 ;  Blankenshire 
V.  State,  70  Ala.  10;  Johnson  v.  State,  105  Ala.  113,  17 
South.  99.  It  follows  in  this  case  that  the  objections  in- 
terposed in  the  county  court  to  the  allowance  of  the 
amended  affidavit  or  complaint  there  filed  were  properly 
overruled,  as  in  such  case,  under  the  authorities  just 
cited,  no  objection  could  there  be  made  to  any  inaccu- 
racy or  imperfection  in  the  proceedings  before  the 
mayor. 

Most  of  the  grounds  of  the  demurrer  to  the  amended 
affidavit  or  complaint  are  disposed  of  adversely  to  the 
appellant  hy  what  has  already  been  said.  Tinder  previous 
rulings  on  the  subject,  it  cannot  be  held  that  the  com- 
plaint was  subject  to  the  ground  of  demurrer  that  it  does 
not  aver  with  sufficient  certainty  the  violation  of  a  town 
ordinance.  The  prevailing  rule  on  the  subject  does  not 
refjuire  tliat  the  ordinance  be  set  out  in  hiec  verba. 
Here  the  act  charged  was  plainly  aveiTed  to  be  in  viola- 
tion of  the  municipal  ordinances  on  the  subject.  The 
complaint  Avas  not  lacking  in  the  requisite  definiteness 
or  certainty  in  this  respect.  Eosenherg  v.  City  of  Selma, 
ir>8  Ala.  195,  52  South.  742;  Nashville,  O.  &  St  Ry,  v 
Alabama  City,  134  Ala.  414,  32  South,  731;  GoldtMoaite 
r.  City  Council  of  Montgomery,  50  Ala.  486;  Kennatner 
r.  Stat(\  150  Ala.  74,  43  South.  482. 

Pretermitting  the  consideration  that  the  refusal  of  a 
continuance  to  the  defendant  because  of  the  absence  of 
his  witnesses  was  a  matter  resting  in  the  discretion  of 
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the  trial  court,  it  can  be  said  that  the  record  does  not 
show  that  he  had  any  just  ground  of  complaint  on  this 
score,  as  it  appeared  that  his  verbal  request  to  the  clerk 
to  issue  subpopnas  for  the  witnesses  was  so  expressed  as 
to  leave  the  clerk  under  the  impression  that  the  wit- 
nesses were  to  be  summoned  in  another  case  then  pend- 
ing in  the  court  against  the  defendant. 

There  is  nothing  in  either  of  the  ordinances  offered 
in  evidence  "inconsistent  with  the  laws  of  the  state" 
within  the  meaning  of  that  expression  as  used  in  section 
1251  of  the  Code.  Under  that  provision  a  municipal  or- 
<lMiance  is  invalid  in  so  far  as  it  undertakes  to  supersede 
a  state  law  within  the  municipality,  or  where  its  enforce- 
ment would  be  incompatible  with  the  enforcement  of  a 
state  law.  But,  where  the  ordinance  in  no  way  has  the 
effect  of  contravening  a  state  law,  it  is  no  objection  to  it 
that  it  provides  for  an  additional  regulation  within  the 
municipality  of  a  matter  which  is  also  the  subject  of 
state  regulation.  Hevlett  v.  Camp,  115  Ala.  499,  22 
South,  137 ;  28  Cyc.  701.  Nor  is  there  anything  in  the 
statutes  requiring  that  municipal  regulations  on  sub- 
jects also  dealt  with  by  state  laws  shall  conform  in  all 
respects  to  the  ro.^ulations  which  the  state  has  seen  fit 
to  prescribe. 

The  provision  of  section  1222  of  the  Code  (section  68, 
Municipal  Code  Act  of  1907,  p.  825)  that  "the  limits  of 
the  fine  shall  be  the  same  as  the  limits  imposed  by  the 
state  for  the  same  affense,"  etc.,  is  a  regulation  affecting 
the  exercise  of  the  judisdiction  conferred  upon  the  re- 
corder in  the  matter  of  the  enforcement  of  state  crimi- 
nal laws,  and  is  not  a  limitation  upon  the  power  of  mu- 
nicipalities in  the  matter  of  municipal  regulations  upon 
subjects  which  may  also  be  dealt  with  by  the  state  in  its 
criminal  statutes.  Section  1216  of  the  Code  prescribes 
the  kinds  and  limits  of  punishment  that  may  be  imposed 
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for  violation  of  municipal  ordinances.  The  general  pur- 
pose of  the  Municipal  Code  was  to  leave  unimpaired,  if 
not  enlarged,  the  powers  and  duties  of  municipalities  in 
the  matter  of  police  regulations,  so  long  as  they  are  not 
"inconsistent  with  the  laws  of  the  state."  Code,  §  1251 ; 
Rosenberg  v.  City  of  Selma,  168  Ala.  195;  52  South. 
742;  Culpepper  i\  Adaim,  172  Ala.,  55  South.  325. 

The  penalties  authorized  by  the  ordinances  against 
the  sale  or  other  disposition  of  intoxicants  which  were 
offered  in  evidence  were  within  the  limits  prescribed  in 
section  1216  of  the  Code.  This  being  true,  those  ordi- 
nances were  not  rendered  invalid  because  the  minimum 
penalty  for  their  violation  was  a  fine  less  than  that  au- 
thorized by  the  state  criminal  laws  on  the  same  subject. 
Whether  a  conviction  under  such  an  ordinance  followed 
by  a  fine  less  tlian  is  authorized  under  the  state  laws  on 
this  subject  could  be  pleaded  in  bar  of  any  prosecution 
under  the  state  law,  as  authorized  (Code,  §  1222)  when 
such  prosecution  is  "for  the  same,  or  substantially  the 
same,  offense,"  is  a  question  not  decided,  as  it  is  not  pre- 
sented in  this  case.  What  has  been  said  above  disposes 
of  the  grounds  of  objection  urged  in  argument  against 
the  validity  of  the  ordinances  which  were  admitted  in 
evidence. 

Affirmed. 
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Brown  v.  Brown. 

Habeas  Corpus. 

(Decided  June  30,  1911.    Rehearing  denied  Nov.  2S,  1911. 
56  South.  589.) 

1.  Habeas  Corpus;  Custody  of  Child;  How  Determined. Soiwith- 
standing  the  prima  fade  rights  of  the  mother  to  the  custody  of  the 
child  the  courts  must  give  paramount  consideration  to  the  welfare 
of  the  child  <ln  determining  whether  the  mother,  who  had  heen  de- 
serted by  her  husband,  or  the  paternal  grandfather,  should  be  given 
the  custody. 

2.  Same. — Where  a  father  abandons  the  mother  and  child  with- 
out providing  means  for  their  support,  he  forfeits  his  right  to  its 
custody,  and  the  duty  of  supi)ort  and  the  right  of  control  devolve 
upon  the  mother  who  is  prima  facie  entitled  to  its  custody. 

3.  Same;  Evidenee. — The  evidence  in  this  case  stated  and  ex- 
amined and  held  to  show  that  the  best  Interest  of  the  child  required 
Ihat  it  be  placed  in  the  custody  of  its  paternal  grandfather,  and 
hence,  to  justify  a  conditional  Judgment  remanding  the  child  to  his 
cu8to<ly.  subject  to  the  right  of  the  mother  after  a  reasonable  lapse 
of  time,  and  when  subseciuent  conditions  warrant  It,  to  recover  the 
custody  thereof. 

4.  Same;  Seope  of  Remedy. — Habeas  corpus  may  be  used  to  de- 
termine the  custody  of  an  infant  child  in  a  contest  betwt»en  the 
paternal  grandfather  of  the  child  and  the  mother. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Petition  for  habean  corpus  for  the  custody  of  an  infant 
child  brought  by  W.  A.  Brown,  the  paternal  grrand- 
father,  against  Mataline  Brown,  the  mother.  From  a 
judgment  denying  relief  the  petitioner  appeals.  Re- 
versed and  a  conditional  judgment  rendered. 

F.  E.  BLuVCKBUBN,  for  appellant.  On  the  question  of 
apprenticeship  the  power  to  attack  it  and  evidence  of  it, 
counsel  cites. — Brinf^ter  v,  Comptoti,  68  Ala,  29;  Cock- 
ran  V.  The  State,  46  Ala.  714;  Oicrn  v.  The  State,  48 
Ala.  328 ;  Sees.  2907  and  3983,  Code  1907.    There  is  no 
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absolute  right  either  in  the  father  or  mother  as  to  the 
custody  of  a  minor  child,  and  the  court  will  look  solely 
to  the  best  interest  of  the  child  in  determining  its  proper 
custody. — Kirkb  ridge  v.  Harvey,  139  Ala,  231;  Neville 
V.  Rt'iil,  133  Ala.  320;  Ex  j>artc  Boaz,  31  Ala.  425; 
Schouler's  Domestic  Relation,  336-339,  3343;  Hurd  on 
Ilabeas  Corpus,  461. 

J.  (2.  Smitu,  for  appellee.  The  court  properly  over- 
ruled the  demurrers  to  the  answer. — Woodlajf7i  v.  Dur- 
ham, 50  So.  356;  Gloser,  et  at.  v.  Muygramty,  119  Ala, 

152.  The  chancery  court  has  jurisdiction  independent 
of  the  statute  over  the  custody  of  infant  children. — 
Story  on  Equity,  313;  McGough  v.  McOough,  33  So. 
860;  Pearce  v  Pearce,  33  So.  883.  The  rights  of  the 
father  nmy  be  forfeited  by  misconduct. — Ex  parte  Boaz, 
31  Ala.  425 ;  ^yinsla^J(y  v.  The  Htate,  9  So.  728.  The  court 
properly  decided  the  custody  of  the  child  to  be  in  the 
mother.— J/ iV/fT  v.  Miller,  20  So.  989;  Hernandez  r. 
Thomas,  39  So.  641 ;  25  Cyc.  1584;  5  Binn.  520;  76  S.  C. 

153.  As  to  the  rights  of  parents  against  the  third  per- 
sons, counsel  cites. — i^trivkland  v.  Ware,  36  Ala.  87;  29 
(\yc.  1596. 

PELLIAil,  J. — The  petition  for  habeas  corpus  filed  in 
this  case  by  AV.  A.  Brown  seeks  to  recover  the  possession 
or  custody  of  a  minor  child  about  3  1-2  years  of  age, 
Euirc'iio  Brown,  Jr.,  by  name,  who  is  in  the  custody  of 
his  mother,  Mataline  Brown;  the  petitioner  being  a  pa- 
t(*nuil  grandparent  of  the  child. 

The  petition  was  denie<l  by  the  judge  of  the  circuit 
court  of  JelTerson  county,  by  whom  it  was  heard,  and 
petitioner  brinj»s  this  appeal  for  i-eview  of  the  ruling  of 
the  lower  court ;  and  the  question  here  presented  for  re- 
vi(^\v  is  wIk^Ik^i,   iu  dofenmce  to  the  infant's  welfaiv, 
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which  all  the  authorities  recognize  as  the  paramount 
consideration,  the  prima  facie  right  of  the  parent  to  the 
custody  of  the  infant  should  be  interfered  with  by  an  or- 
der of  this  court. 

The  office  of  the  writ  of  habeas  corpus  is  to  release 
one  illegally  restrained  of  liberty  and  generally  is  used 
as  a  "writ  of  liberty,"  but  in  this  case  the  writ  is  used 
for  the  purpose  of  contesting  private  rights;  the  illegal 
restraint  complained  of  being  only  in  the  sense  that  the 
custody  or  restraint  is  illegal,  in  that  it  is  not  for  the 
child's  best  interest  or  welfare. 

.  The  respondent,  Mataline  Brown,  married  the  son  of 
the  petitioner,  W.  A.  Brown,  in  June,  1906,  and  lived 
with  her  husband  at  the  home  in  Birmingham  of  the  pe- 
titioner and  his  wife,  the  parents  of  her  husband,  until 
after  her  baby,  Eugene,  Jr.,  for  whose  custody  the  peti- 
tion is  filed,  was  born.  The  father  was  improvident,  in- 
temperate, and  addicted  to  other  bad  habits,  and  shortly 
after  the  child  was  born  family  differences  arose  that  re- 
sulted in  the  young  couple  and  their  baby  leaving  peti- 
tioner's home  and  going  to  live  to  themselves  in  a  home 
provided  by  petitioner  in  Graymount,  a  suburb  of  Bir- 
mingham. While  living  in  this  home  the  husband's 
habits  did  not  improve,  nor  did  he  provide  for  his  family, 
and,  after  living  thus  unhappily  together  for  some  eight 
months  in  the  house  at  Graymount,  the  husband  deserted 
the  wife  and  child,  leaving  them  entirely  unprovided 
for,  and  went  first  to  New  York,  and  afterwards,  return- 
ing through  Birmingham  and  staying  there  a  short  pe- 
riod only,  went  to  California,  or  somewhere  in  the  West, 
where  he  had  been  for  about  two  years  at  the  time  this 
petition  was  filed.  After  deserting  his  wife  and  child 
and  leaving  them  unprovide^l  for,  the  father  has  con- 
tributed nothing  to  the  support  of  the  deserted  wife  and 
child,  and  the  wife  and  mother  is  without  property,  in- 
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come,  or  means  of  support  other  than  that  she  may  de- 
rive from  her  daily  labor,  and  the  child  has  no  estate  of 
any  kind. 

The  evidence,  while  in  conflict  with  respect  to  the 
cause  and  details  of  the  family  troubles,  and  whose  fault 
occasioned  them,  as  is  to  be  expected  in  a  narration  of 
domestic  differences  by  the  parties,  yet  leaves  standing 
out  in  bas  relief  practically  uncontroverted  one  whole- 
some fact,  and  that  is  that  either  party  to  these  proceed- 
ings may  properly  be  intrusted  with  the  care  and  custody 
of  this  infant  child  and  that  both  are  fit,  proper,  and 
suitable  persons  in  so  far  as  their  good  morSl  character 
is  to  be  considered.  There  are,  however,  other  matters 
of  grave  importance  vitally  affecting  the  infant's  present 
and  future  welfare  that  must  be  considered. 

The  status  of  the  parties  to  the  proceedings  is  fixed 
by  settled  principles  of  law.  The  general  doctrine  of 
the  common  law  is  established  and  followed  by  an  un- 
broken line  of  decisions  that  the  obligation  to  maintain, 
support,  care  for,  and  educate  the  child  rests  primarily 
upon  the  father  ( FJx  parte  Boaz,  31  Ala.  425 ;  Xcville  i\ 
Need.  134  Ala.  317,  32  South.  659,  92  Am.  St.  Rep.  35), 
but,  having  abandoned  the  infant  without  providing 
uieaus  for  its  support  he  thereby,  through  his  miscon- 
duct, forfeited  his  right  to  its  care  and  custody  {Nemlle 
V.  liic(L  supra:  Wiuslow  r.  State.  92  Ala.  78,  9  South. 
728),  and,  this  duty  and  obligation  of  support  and  the 
rights  of  control  having  devolved  upon  the  mother  (En- 
(flehardt  r.  Yun.i^^s  Heirs,  76  Ala.  534),  she  became  prima 
facie  by  the  fact  of  maternity  entitled  to  the  custody  of 
the  child  (Kirkhride  t\  nnrre)/,  139  Ala.  231,  35  South. 
848). 

The  mother,  thus  having  the  prima  facie  maternal 
right  to  care  for  and  have  the  custody  and  control  of  this 
infant  child,  transferred  the  custody  of  the  child,  as 
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sliown  by  the  undisputed  evidence  in  the  record,  to  peti- 
tioner and  his  wife,  the  grandfather  and  grandmother 
of  the  child,  during  a  period  of  the  child's  illness  in 
June,  1909,  for  two  or  three  weeks,  having  sent  the  child 
tn  tlioHi  to  be  cared  for  during  its  sickness,  thus  recog- 
nizing that,  when  the  child  was  sick,  the  gi*andparents 
were  more  capable  than  herself  of  caring  for  it.  The 
child,  having  l)een  returned  to  its  mother  by  its  grand- 
parents after  recovering  from  its  illness,. was  again  a 
few  days  afterwards  in  July,  1909,  sent  by  its  mother  to 
its  grandparents,  the  petitioner  and  his  wife,  together 
with  a  basket  containing  the  child's  clothes.  On  this 
occasion  the  child  and  its  clothes  were  sent  to  the  grand- 
parents without  any  solicitation  upon  their  part,  and 
without  any  t-xplanation  upon  the  mother's  part.  Tlie 
grandparents  on  the  initiative  of  the  mother  and  without 
obje(?tion  on  her  part  kept  the  child  about  16  months, 
or  until  in  >iovember,  1910,  giving  it  kind  and  affection- 
ate treatment,  and  caring  for  its  wants  and  treating  it 
as  tenderly  and  providing  for  it  as  if  it  was  their  own 
child,  until  November,  1910,  when  the  brother  of  the  re- 
simndinit  re<]uested  the  grandparents  to  allow  him  to 
take  the  child  to  see  a  street  parade,  representing  that 
the  mother  would  see  the  child  at  the  parade,  and  that 
after  the  parade  was  over,  he  would  return  the  child  to 
the  grandparents.  This  was  not  done,  but,  on  the  con- 
trar,^,  the  child  was  turned  over  by  the  respondent's 
brother  to  the  respondent,  who  kept  the  child  and  re- 
fiised  to  give  it  up,  whereupon  its  gi'andfather  files  the 
l)etition  in  this  case,  seeking  custody  of  the  child. 

The  petitioner,  the  grandfather  of  the  child,  and  its 
grandmother,  petitioner's  wife,  are  both  people  of  good 
character  and  habits,  past  the  meridian  of  life,  and  rea- 
sonably endowed  with  this  world's  goods,  their  fortunes 
being  shown  to  aggregate  about  $150,000,  of  which  the 
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petitioner  possesses  the  greater  amount,  or  about  f  100,- 
000.  The  infant  child  of  the  respondent  is  the  only 
grandchild  of  petitioner  and  his  wife,  and  has  become 
very  dear  to  their  hearts  during  the  time  they  have  had 
its  care  and  custody  intrusted  to  them  by  the  mother. 
The  respondent,  the  mother,  the  unfortunate  victim  of 
a  marriage  to  a  thriftless  man  of  bad  habits,  who  was 
cruel  in  his  treatment  of  her,  was  deserted  with  his  in- 
fant in  her  arms  to  care  for  without  means  wherewith 
to  provide  for  herself  and  child.  The  evidence  shows 
her  moral  character  to  be  beyond  reproach,  and  her 
efforts  to  earn  a  livelihood  by  her  daily  labors  as  a  seam- 
stress, and  her  willingness  to  share  her  scant  earnings 
in  the  maintenance  and  support  of  her  child;  deserve 
commendation.  Rut  it  is  not  the  interests  of  the  grand- 
parents nor  those  of  the  mother,  but  the  best  interest^^ 
of  the  child  and  its  present  and  future  welfare,  that  is 
the  principal  consideration  for  the  court.  Saunders  v. 
Saunders,  166  Ala.  351,  52  South.  310.  We  find  from 
the  evidence  in  the  record  that  the  grandparents  were 
loath  to  take  the  child  and  allow  it  to  gain  a  stronghold 
in  their  heart's  affection  unless  they  w^ere  to  be  allowed 
to  keep  and  rear  the  child.  They  have  a  comfortable 
home,  an  ample  income,  and  are  anxious  and  capable  of 
bestowing  on  the  child  the  attenti6n,  advantages,  and 
opportunities  that  its  mother  cannot.  The  grandmother 
is  a  hale,  hearty  woman  of  domestic  character,  who  sel- 
dom lioes  frojn  her  home,  and  is  so  situated  that  she  can 
give  the  infant  care  and  attention  throughout  the  day 
and  niglit,  and  constantly,  if  need  be,  minister  to  its 
cliildish  ik.hmIs.  That  she,  together  with  her  husband, 
has  foriiU'd  a  deep  and  lasting  attachment  for  the  child, 
there  can  be  no  question,  and  every  act  of  hers  while 
the  infant  was  in  the  custody  of  herself  and  her  husband 
bears  testimouy  to  this  fact,  and  we  doubt  not,  as  she 
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states,  that  she  feels  an  attachment  for  and  loves  the 
child  as  if  it  were  her  own,  having  had  its  almost  con- 
stant care  and  training  since  it  w  as  learning  to  walk  un- 
til the  time  of  separation  from  her,  when  it  was  about 
3  1-2  years  of  age.  Both  of  these  grandparents  by  their 
acts  and  statements  consistently  show  a  tender,  loving 
afl'ection  that  augurs  well  for  the  infant's  present 
and  future  welfare,  and  their  capacity  to  care  for 
the  child  in  the  present  and  provide  for  its  future  is  far 
beyond  the  ]>ossibilities  of  the  mother,  who  is  compelled 
to  leave  the  child  during  the  long  hours  of  the  day,  when 
she  is  engaged  with  her  work  away  from  home,  to  the 
care  of  a  negro  servant:  who  does  the  general  housework, 
and  to  sub-renaiits  in  her  house  who  are  comparative 
strangers,  and  can  give  the  child  only  such  attention  as 
they  gratuitously  can  spare  from  their  own  children  and 
household  duties;  and  the  mother,  when  she  gets  home 
"usually  late  and  always  tired,"  is  necessai'ily  unfitted 
to  give  the  child  the  care  and  attention  it  should  have. 
What  if  the  child  should  be  taken  sick?  The  respondent 
is  dependent  upon  her  daily  labors  for  her  livelihood 
and  support  of  the  child,  and  could  not  leave  her  work 
to  minister  to  the  child  without  sacrificing  her  means  of 
livelihood.  What  if  she  should  become  too  unwell  to 
work?  Who  would  then  care  for  the  child?  The  present 
arrangement  of  leaving  the  child  during  the  work  hours 
with  tenants,  even  if  presently  satisfactory,  is  but  tem- 
porary and  uncertain,  even  speculative,  with  respect  to 
the  future  welfare  of  the  child. 

The  proposition  for  the  court  to  determine,  put  in 
question  form,  is  this :  "Will  the  best  interests  and  wel- 
fare of  the  infant  child,  which  we  have  seen  are  to  be  the 
primary  considerations  in  controlling  the  court's  action, 
be  sufficiently  advanced  and  served  by  remanding  its 
custody  to  the  petitioner  to  outweigh  the  prima  facie 
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maternal  right  of  the  respondent  to  have  the  custody  of 
the  infant?  When  we  consider  the  comforts,  care,  at- 
tention, and  advantages  that  petitioner  is  anxious  to 
bestow  upon  the  child,  and  the  superior  opportunities 
that  are  assui-eil  as  a  staple  and  continuing  condition  as 
tending  to  the  health,  happiness,  and  general  well-being 
on  the  one  hand,  and  the  absence  of  any  permanent  ar- 
rangement and  the  impossibility  of  providing  other  than 
temporary  arrangements  of  an  unsatisfactory  character 
ui>on  the  other  hand,  and  when  we  take  into  considera- 
tion, also  that  the  maternal  feeling  for  possession  was 
not  so  strong  but  that  the  child  was  sent  to  the  petition- 
er's home  by  the  respondent  in  recognition  of  the  fitness 
and  superior  capability  of  petitioner  to  care  for  it,  and 
that  the  r(,*spondent  visited  and  inquired  about  the  child 
not  more  than  five  or  six  times  during  the  entire  seven- 
teen or  eighteen  months  it  was  left  with  petitioner,  and 
that,  when  respondent  regained  possession,  she  did  not 
do  so,  as  she  admits,  with  any  intention  of  keeping  the 
child  permanently  or  even  have  such  an  idea  in  mind  (or 
impulse  in  the  heart,  so  far  as  the  evidence  disclosed), 
until  after  the  child  was  brought  up  to  see  the  street 
parade  by  her  brother;  when  we  weigh  these  matters, 
together  with  all  the  other  facts  presented,  in  the  light 
of  the  <*hihrs  well-being  as  of  paramount  consideration 
— the  question  presented  answers  itself,  for  the  circum- 
stances and  conditions  are  such,  as  shown  by  the  evi- 
dence in  the  record,  that  there  is  no  escape  from  the  con- 
clusirm  that  during  the  period  of  helpless  infancy  the 
care  and  custody  of  the  child  shcmld  be  committed  to  the 
l)etif  ioner.  The  conclusion  reache<l  on  the  merits  makes  it 
unnecessary-  to  pass  upon  the  court's  rulings  on  the 
pleading.  Whether  or  not  the  letters  of  apprenticeship 
issued  by  the  probate  court  were  void  because  no  notice 
was  given  the  mother,  or  voidable  only,  and  not  subject 
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to  collateral  attack;  is  also  unnecessary  to  determine 
under  the  ruling  made  on  the  petition  and  answer. 

The  judgment  appealed  from  will  be  reversed  and 
judgment  here  rendered  granting  the  petition  of  appel- 
lant in  so  far  that  the  custody  of  the  minor  child,  Eu- 
gene Brown,  Jr.,  is  remanded  to  the  petitioner  on  the 
condition  that  the  respondent  shall  have  the  right,  if 
she  desires  to  exercise  it,  of  visiting  the  child  on  one  day 
in  each  week. 

Under  changed  conditions,  the  respondent  would  not 
be  estopped,  after  a  reasonable  lapse  of  time,  from  hav- 
ing her  rights  passed  upon  under  such  subsequent  con- 
ditions and  circumstances  as  might  arise.  In  re  King, 
66  Kan.  695,  72  Pac.  263,  67  L.  R.  A.  783,  97  A.  St.  Rep. 
399. 

Reversed  and  conditional  judgment  rendered  remand- 
ing custody  of  minor  to  appellant. 


Lasseter  r.  Deas. 

'Sew  Trial, 
( Deckled  Dec.  19,  1911.     57  South.  49.) 

Appeal  and  Error;  JtuUjmcnt  Appealable. — Where  the  judg- 
ment of  the  trial  court  on  motion  for  new  trial  is  not  shown  by  the 
record  proper,  but  the  only  Indication  of  the  court's  action  that  ap- 
pears is  a  statement  contained  In  the  bill  of  exceptions  that  "the 
motion  being  understood  and  considered  by  the  court,  the  court 
granted  the  same,"  of  a  named  date,  such  recital  does  not  constitute 
a  judgment,  and  there  is  nothing  from  which  an  appeal  can  be  taken. 

Appeal  from  Montjromery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Trover  by  L.  Lasseter  against  J.  C.  Deas.  Judgment 
for  plaintiff  which  Avas  set  aside,  or  was  attempted  to 
be  set  aside,  and  plaintiff  appeals.     Appeal  dismissed. 
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J.  Lee  Houloway,  for  appellant:  Counsel  discusses 
the  issues  involved  in  the  original  hearing  of  the  case, 
but  in  view  of  the  opinion  it  is  not  deemed  necessary  to 
set  the  same  out.  He  insists,  however,  that  the  court 
erred  in  granting  a  new  trial,  and  in  support  thereof, 
cites. — Chambers  v.  Morris,  144  Ala.  626. 

W.  P.  MoGaugh,  for  appellee.  After  discussing  the 
merits  of  the  original  trial,  counsel  insists  that  the 
court  will  not  review  the  action  of  the  trial  court  on  ac- 
count of  the  insufficiency  of  the  judgment  from  which 
the  appeal  was  taken.  He  cites. — Randall  v.  Welling' 
ton,  141  Ala.  497. 

WALKER,  P.  J.— The  action  of  the  court  on  the  mo- 
tion for  a  new  trial  is  not  otherwise  indicated  in  the 
record  than  by  the  statement,  contained  in  the  bill  of  ex- 
ceptions, that,  "the  motion  being  understood  and  con- 
sidered by  the  court,  the  court  granted  the  same  on  the 
13th  day  of  July,  1910."  Following  previous  rulings  on 
the  subject,  it  must  be  held  that  such  a  recital  does  not 
constitute  a  judgment  granting  a  new  trial  and  vacating 
the  judgment  previously  entered,  and  is  insufficient  to 
support  an  appeal. — Chambers  v,  Morris,  144  Ala.  626, 
39  South,  375;  Randall  v.  Worthington,  141  Ala.  497, 
37  South.  504.  This  being  true,  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 
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W.  T.  Adams'  Machine  Co.  v.  South 
State  Lumber  Co, 

Detinue, 

(Decided  Nov.  21,  1911.    Rehearing  denied  Dec.  14,  1911. 
56   South.   826.) 

1.  Sales;  Conditional ;  Modification;  Pleading;  Variance. — The 
pleading  setting  up  a  conditional  contract  of  sale  of  machinery  is  not 
supported  by  the  proof  involving  a  material  modification  of  the  con- 
tract by  consent  working  changes  in  the  character  of  the  machin- 
ery and  in  the  date  of  delivery. 

2.  Same;  Remedy  of  Seller;  Issues. — Where  the  action  is  upon  a 
conditional  contract  of  sale  to  recover  the  specific  property,  and  the 
buyer  suggests  that  the  jury  determine  the  balance  due  under  the 
contract,  as  authorized  by  section  3789,  Code  1907,  evidence  of  mat- 
ter in  recoupment  going  to  a  reduction  of  the  claim  is  proper,  al- 
though such  matters  are  not  set  out  by  special  plea. 

3.  Same;  Contracts;  Performance. — A  stipulation  In  a  contract  of 
sale  for  the  shipment  of  goods  within  a  specified  time  is  not  com- 
plied with  by  the  seller  in  obtaining  a  bill  of  lading  from  the  car- 
rier who  has  not  actually  received  the  goods,  and  the  seller  is 
chargeable  with  any  delay  so  long  as  it  falls  actually  to  make  the 
shipment  according  to  the  contract. 

4.  Same;  Breach;  Damage.— Where  a  seller  of  a  sawmill  outfit 
was  informed  at  the  time  that  the  buyer  wanted  the  machinery  at 
once  to  saw  up  logs  ready  to  be  sawed,  that  the  logs  were  then  in 
good  condition,  but  that  they  would  be  damaged  if  they  remained 
exposed  to  the  weather  and  to  Insects,  the  seller  was  liable  for  dam- 
ages to  the  logs  caused  by  exposure  to  the  weather  and  worms  if  he 
failed  to  deliver  the  machinery  within  the  time  specified;  and  the 
mere  fact  that  the  worms  had  begun  to  do  some  damage  at  the 
time  the  sawmill  could  have  been  put  in  operation  if  it  had  been 
promptly  shipped,  will  not  defeat  a  recovery  for  such  damages  on 
the  ground  that  they  were  uncertain. 

5.  Damages;  Breach  of  Contract. — A  party  who  breaches  his  con- 
tract cannot  escape  liability  for  damages  because  of  difficulty  in 
finding  a  perfect  measure  of  damages;  it  is  enough  that  the  evi- 
dence furnished  data  for  an  approximate  estimate  of  the  damages. 

6.  Appeal  and  Error;  Harmless  Error;  Pleading. — Where  the 
plaintiff  did  not  sustain  by  the  evidence  the  allegations  of  his  special 
replication  any  error  in  overruling  a  demurrer  to  a  rejoiner  to 
such  replication,  was  harmless  to  him. 

7.  Same;  Instructions.— A  party  obtaining  a  verdict  is  not  in- 
jured by  errors  in  instructions  stating  a  predicate  for  a  finding  for 
the  adverse  party. 


Digitized  by 


Google 


472  COURT  OF  APPEALS  LVoa. 

[W.  T.  Adams'  Machine  Co.  v.  South  State  Lumber  Co.] 

8.  t^ame;  Matters  Rvvieicable;  Record. — Although  the  bill  of  ex- 
ceptions complaiued  of  the  refusal  of  charges  requested,  and  set 
same  out,  yet  if  it  fails  to  show  that  the  charges  requested  were 
reiiuesteti  in  writing  (section  53(54,  Code  1907)  the  question  is  not 
presented  for  review. 

9.  Charge  of  Court;  Inconsistent  Instructions. — Where  the  action 
was  detinue  for  goods  conditionally  sold,  and  the  defense  was  dam- 
ages by  way  of  recoupment  for  failure  of  seller  to  deliver  the  goods 
within  the  time  contracted  for,  instructions  that  damages  were  not 
the  subject  of  setoff,  and  Instructions  that  the  damages  should  be  de- 
ducted from  the  amount  due  on  the  purchase  price,  were  not  in- 
consistent as  the  first  charge  recognized  the  distinction  betweeen 
setoff  and  recoupment. 

10.  Same;  Curing  Error. — Although  the  court  improperly  charged 
on  the  effect  of  the  testimony  without  request,  yet  it  gave  a  similar 
charge  requested  in  writing  by  the  party  as  authorized  by  section 
r>3(>2.  Code  1907,  and  thereby  cure<l  the  previous  error. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Action  in  detinue  by  the  W.  T.  Adams  Machine  Com- 
pany against  the  South  State  Lumber  Company  for  ma- 
chinery. From  a  judgment  granting  insufficient  relief, 
plaintiff  appeals.     Affirmed. 

The  following  charges  were  refused  to  the  plaintiff: 

(1)  ''T  charge  you,  genth^nen  of  the  jury,  that  there  can 
be  no  recovery  allowed  to  the  defendant  by  reason  of 
daina<r<'  to  the  logs  beh)ngiiig  to  the  Bixby-Thiesen  Com- 
pany, locat(Ml  at  I^rown's  Ferry,  on  the  Tennessee  river." 

(2)  "I  charge  you,  gentlemen  of  the  jury,  that  there 
can  be  no  set-off  allowed  to  defendant  by  reason  of  any 
damage  occasioned  to  {\\(^  logs  belonging  to  the  Bixby- 
Theiseu  Company,  located  at  Brown's  Ferry,  on  the  Ten- 
nessee river."  (3)  "I  charge  you  that  you  cannot  allow 
defendant  any  credit  by  reason  of  any  damages,  if  you 
find  there  were  damages,  occasioned  to  the  logs  belong- 
ing to  the  Bixby-Theisen  Company,  located  at  Brown's 
Ferry,  on  the  Tennessee  river  on  account  of  the  delay  of 
plaintiff  in  malving  shipment."  (4)  "If  you  find  from  the 
evidence  that  a  contract  for  the  sale  and  delivery  of  the 
machinery  was  made  and  entered  into  by  and  between 
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the  W.  T.  Adams  Machine  Company  and  the  Bixby- 
Theisen  Company  on  or  by  January  2,  1906,  and  if  you 
further  find  from  the  evidence  that  the  plant  of  the  W. 
T.  Adams  Machine  Company  was  destroyed  by  fire  on  or 
about  July  4, 1906,  and  if  you  find  the  delay  complained 
of  was  caused  by  the  fire,  then  you  cannot  find  for  the 
defendant  on  the  plea  claiming  damages  for  delay  in 
shipment."  (6)  "I  charge  you  that  the  damages  occa- 
sioned to  the  logs  belonging  to  the  Bixby-Theisen  Com- 
pany were  not  within  the  contemplation  of  the  parties, 
and  there  can  be  no  credit  allowed  the  defendant  for  or 
by  reason  of  any  such  damages."  (7)  "I  charge  you  that 
the  damages,  if  any  damages  there  be,  occasioned  to  the 
logs  by  reason  of  the  delay  in  shipment  of  the  machin- 
ery, are  not  the  subject  of  setoff  in  this  action."  (8) 
"I  charge  you  that  there  (*an  be  no  credit  allowed  for  the 
logs  belonging  t(/  the  Bixby-Theisen  Company  by  reason 
of  anv  claniai<es  to  the  logs  located  at  Brown's  Ferry, 
and  belonging  to  the  Bixby-Theisen  Company." 

(^hargo  4,  given  at  the  request  of  the  defendant,  was 
as  follows:  **J  (hari>e  you  that  the  damages  occasiomvl 
to  the  lags  liclonging  to  the  Bixby-Theisen  Company  by 
reason  of  the  delay  in  shipment  are  not  such  daraagCKS 
as  are  subject  to  set-oflf  in  this  action."  The  following 
charges  were  given  at  the  request  of  the  defendant:  (4) 
"If  you  find  from  the  evidence  that  defendant  was  dam- 
aged ])y  reason  of  plaintiff's  not  complying  with  its  con- 
tract niade  with  the  defendant  to  furnish  machinery  as 
set  forth  in  defendant's  plea  1,  filed  in  this  cause,  in  that 
logs  on  defendant's  yard  at  or  near  Brown's  Ferry  were 
injui'ed  by  worms,  then  the  amount  of  such  damage  so 
suffereil  because  of  injury  to  said  logs  should  he  de- 
ducted from  the  amount  owing  for  the  purchase  money 
of  the  machinery  sued  for,  provided  you  find  plaintiff 
has  not  proven  either  one  of  its  replications  filed  in  thii^ 
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cause ;  and  if  you  find  that  defendant's  damage  by  reason 
of  said  injury  to  said  logs  (if  suffered)  is  equal  to  or 
exceeds  the  amount  due  the  plaintiff,  with  interest,  as 
purchase  money  for  the  machinery  sued  for,  your  verdict 
should  be:  'We,  the  jury,  find  for  the  defendant'  "  (20) 
**At  the  request  of  the  defendant  I  charge  you  that  you 
are  not  to  pay  any  attention  to  that  part  of  my  oral 
charge  wherein  I  said  to  you,  in  substance,  that  plaintiff 
(if  you  believe  the  evidence)  had  not  proven  its  repli- 
cations  A  and  X,  filed  in  this  cause.  But  I  do  jiow 
charge  you  that,  if  you  believe  the  evidence,  plaintiff 
has  not  proven  said  replication." 

W.  T.  LowB,  John  C.  Eyster,  and  Tidwell  &  Sample, 
for  appellant.  The  court  erred  in  overruling  demurrer 
to  the  special  rejoinder  No.  2  addressed  to  the  special 
replications.  Lst  because  the  rejoinder  set  up  an  en- 
tirely new  contract,  and  2iid,  because  the  contract  set 
out  in  the  pleas  was  so  varied  and  modified  by  the  sub- 
se(]uent  agreement  set  up  in  this  rejoinder  as  to  consti- 
tute a  departure. — Smith  v.  Kirkland,  1  South.  276;  4 
Mayf.  453;  6  Mayf.  728;  21  Cyc.  260;  6  Enc.  P.  &  P. 
462-3;  Gates  v.  OTnira,  39  South.  729;  Eskridge  v.  Ditt- 
mar,  51  Ala.  245;  W.  Ry.  r.  Davis,  66  Ala.  578.  The 
court  erred  in  permitting  the  appellee  to  ask  the  witness 
Bixby  if,  on  the  22nd  day  of  July,  they  had  not  finished 
loading  the  car. — EUiott  i\  Howison,  40  South.  1118; 
Lcilyard  i\  Pojjuc,  86  Ala.  261.  The  court  erred  in  giv- 
ing written  charge  4  at  the  request  of  appellee. — Reid 
L.  Co.  V.  Lcmis,  10  South.  333;  Moulthroiip  i>.  Hyatt,  17 
South.  33;  Nichols  v.  Rasrh,  35  South.  411;  Bromherg 
r.  Eugenotto  Cons,  Co.  50  South.  314;  Dams  v.  Fish,  48 
Am.  Dec.  Charge  14  was  clearly  erroneous,  as  was 
charge  16. — 9  Cyc.  526;  Lang  ford  v.  Cooper,  9  Ala.  446. 
The  court  erred  in  giving  charge  20. — EHiott  v.  Hotci- 
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ison,  supra;  Oarfield  v.  Parrish,  96  U.  S.  363;  R,  R.  Co. 
V.  Bibh,  37  Ala.  699.  The  scintilla  of  evidence  rule  pre- 
vails in  Alabama. — Payne  v.  Mattheim,  92  Ala.  285;  R. 
R.  Co.  V.  Smith,  90  Ala.  25;  Bates  v.  Ilunt,  124  Ala. 
427 ;  Bomar  v.  Rosser,  123  Ala.  641. 

Marvin  Wbst^  and  Kyle  &  Hut^on,  for  appellee.  By 
the  demurrer  addressed  to  the  rejoinder  only,  appellants 
waivod  the  other  assignments  of  error  based  on  rulings 
on  the  pleading. — Westeryi  Union  x\  Sanders,  164  Ala. ; 
235;  W.  Ry.  v.  Arnctt.  137  Ala.  414.  Even  if  error  was 
committed  in  overruling  demurrer  to  the  rejoinder,  ap- 
pellant cannot  complain  because  the  jury  found  for  the 
appellant. — Corey  v.  Penny,  165  Ala.  234.  But  the  de- 
murrer was  properly  overruled  for  three  reasons.  1st, 
there  was  no  departure  in  the  pleading. — 31  Cyc.  256;  38 
Vt.  375.  2nd,  inconsistent  pleadings  are  allowed. — 6 
Enc.  P.  &  P.  467.  3rd,  plaintiflf's  own  evidence  failed 
to  establish  the  replication  to  which  the  rejoinder  was 
addressed.— TV/iif more  v.  Ala.  C.  C.  &  I.  Co,  164  Ala. 
126;  Cross  v.  Esslinger,  133  Ala.  409.  Under  the  issues 
joined,  and  under  the  evidence,  plaintiff  was  not  entitled 
to  recover  and  defendant  was  entitled  to  the  affirmative 
charge.  Hence,  any  error  in  refusing  or  giving  charges 
was  harmless.  After  discussing  the  evidence  to  demon- 
strate the  correctness  of  this  proposition,  and  after  dis- 
cussing the  proposition  of  the  modification  of  the  con- 
tract with  citation  of  authority  in  support  of  their  con- 
tention, appellees  conclude  that  the  above  proposition 
is  true  and  that  an  affirmance  should  follow  although 
error  might  have  intervened. — Cross  i\  Esslivfjer,  supra; 
Pappot  V.  Howard,  154  Ala.  306.  Both  parties  contract- 
ed with  reference  to  the  special  circumstances  and  no 
error  was  committed  by  the  court  in  reference  to  its 
instructions  as  to  damages. — Bi.vby-Th risen  L.   Co.   v. 
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Evans.  52  South.  844;  Baxley  t\  T.  &  M.  R.  R.  Co.  128 
Ala.  191;  Peck-Hammer  &  Co.  v.  Heifner,  136  Ala.  473. 
In  any  event,  there  was  judgment  for  the  appellant  and 
the  errors  were  harmless. — 3  Cyc.  242 ;  18  Am.  St.  Rep. 
23.  Charge  20  was  properly  given. — Oulf  C.  Co.  v. 
lioyles,  129  Ala.  192. 

WALKER,  P.  J. — To  the  complaint  in  detinue  in  this 
case,  the  defendant  (the  appellee  here)  pleaded  the  gen- 
eral issue  and  several  special  pleas,  alleging  that  the  ma- 
chinery sued  for  v»as  acquired  by  the  defendant  under  a 
contract  for  the  conditional  sale  of  it  by  the  plaintiff, 
and  setting  up  several  matters  by  way  of  recoupment 
and  also  filed  a  suggestion,  as  provided  for  by  statute 
(Code,  §  3789),  averring  that  the  machinery  sued  for 
was  sold  by  the  plaintiff  by  a  contract  of  sale,  by  which 
the  i)laintiflf  reserved  to  itself  title  to  said  machinery 
until  the  purchase  money  should  be  fully  paid,  that  a 
named  part  of  the  purchase  price  had  been  paid,  and 
requiring  the  jury  to  ascertain  the  balance  of  such  pur 
chase  price.  The  plaintiff  joined  issue  on  the  pleas,  anJ 
also  filed  special  replications  to  the  special  pleas,  and 
the  ilefendant  joined  issue  on  the  special  replications, 
demurrcM's  to  which  had  been  overruled,  and  also  filed  a 
special  rejoinder  thereto.  The  plaintiff  appeals  from 
the  judgment  in  its  favor;  the  judgment  being  unsatis- 
factory lo  it  in  its  ascertainment  of  the  amount  of  the 
unpaid  Ijalance  of  the  purchase  price  of  the  machinery. 

The  only  rulings  on  the  pleadings  which,  in  the  argu- 
rii(»nt  of  tlie  counsel  for  the  appellant,  is  insisted  on  as 
being  erroneous  is  the  overruling  of  its  demurrers  to 
tlu'  spei'ial  rejoinder  to  its  special  replications  A,  as 
amended,  and  X.  Each  of  those  replications  averred 
that  the  sale  and  delivery  of  the  machinery  in  question 
^^e^e  under  a  written  contract,  which  was  set  out,  and 
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which  bore  date  July  2, 1906,  and  the  matter  replied  was 
based  upon  provisions  of  the  contract  set  out.  The  evi- 
dence in  the  case,  without  conflict,  w^as  to  the  effect  that 
the  ij^ale  and  delivery  of  the  machinery  were  not  under 
the  written  contract  set  out  in  the  replications.  The 
evidence  in  the  trial  developed  the  facts  that  after  that 
written  contract  was  entered  into,  and,  before  the  plain- 
tiff had  made  any  shipment  or  delivei*y  under  it,  a  fire 
occurred  in  its  factory  which  disabled  it  from  supplying 
the  machinery  called  for  by  that  contract,  and  that  there 
upon  the  parties  agreod  to  modifications  of  the  contract, 
involving  changes  in  the  character  of  machinery  sold  and 
in  the  date  of  shipment;  the  testimony  being  at  consid- 
erable variance  as  to  the  terms  of  the  modifications,  but 
that  (m  both  sides  being  to  the  effect  that  the  contract 
was  materially  changed,  and  that  the  rights  and  obliga- 
tions of  the  parties  as  fixed  by  the  modified  contract 
were  substantially  different  from  what  they  wer(» 
averred  to  be  by  the  special  replications.  There  is  no 
room  for  a  plausible  claim  that  the  material  allegations 
of  those  special  replications  were  sustained  by  any  as 
pect  of  the  evidence.  The  replications  setting  up  thf 
original  contract  were  not  sustained  by  proof  showing 
that  the  rights  and  obligations  of  the  parties  were  gov- 
erned iiy  a  materially  different  contract. — Prcfituood  i\ 
IJhIruli-c,  119  Ala.  72,  79,  24  South.  729;  yesbitt  it,  Mc- 
<Jhci\  2H  Ahi.  748. 

This  being  tnns  the  defendant  was  never  put  to  the 
proof  of  its  special  rejoinders.  As  the  plaintiff  could 
not  sustain  by  evidence  the  allegations  of  its  special 
replications,  it  could  not  have  been  injured  by  the  rul- 
ing on  the  demurrers  to  the  rejoinders  to  those  replica- 
tions, however  erroneous  that  ruling  may  have  been. 
Evidence  to  i^^ustain  the  special  replications  having  been 
lacking,  it  is  unnecessary  to  inquire  whether  or  not  the 
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rejoinder  deiimrred  to  constituted  sufficient  answer  to  it- 
A  party  cannot  complain  of  rulings  touching  a  pleading 
Avhieli,  as  shown  by  the  record,  he  is  not  in  a  position  to 
sustain  by  evidence. — Cross  v.  tJssIinger,  133  Ala.  409, 
32  South.  10;  Whitmore  v.  Alab(hnia  Consolidated  C  & 
/To.,  U>4  Ala.  125,  51  South,  397,  137  Am.  St.  R^p.  31 ; 
City  Jjoan  &  Jianking  Co.  v.  Byers,  1  Ala,  App.  583.  55 
South.  951. 

The  defendant  was  not  put  to  a  reliance  alone  upon 
its  special  picas  to  support  evidence  introduced  as  to 
matters  of  j'ccoupment  against  the  claim  of  the  plaint»ff. 
Under  its  sui»gesLion  requiring  the  jury  to  asccriain 
the  balance  of  the  purchase  price  owing  on  the  machin- 
ery sued  for,  (Evidence  as  to  such  matters  of  defense  go- 
ing to  a  reduction  of  the  claim  of  the  plaintiflf  was 
proper  for  the  consideration  of  the  jury,  though  they 
were  not  speciaJly  pleaded. — Hooper  &  Noleti  v.  Biroh^ 
field  et  oL,  1 15  Ala.  226,  22  South.  68. 

The  defeudaut  introduced  evidence  tending  to  show 
that  there  was  ^lelaj  by  the  plaintiff  in  shipping  the  ma- 
chinery as  it  undertook  to  do  by  the  modified  agreement 
made  after  the  fire.  In  this  connection  proof  was  raaile 
of  the  receijit  by  tlie  defendant,  on  July  20,  1906,  of  a 
bill  of  ladinj»:  fur  a  tar  said  to  contain  a  part  of  the  ma- 
chinery. A  witness  for  ihe  defendant  was  asked  a  ques- 
tion which  soiit»lit  to  elicit  proof  that  the  loading  of  that 
car  by  the  ])laiDiift  had  not  in  fact  been  completed  on 
July  22d.  Tlie  plaintiff  objected  to  the  question,  on  Uie 
ground  that  any  damages  accruing  as  a  result  of  the 
delay  after  July  20th  was  occasioned  by  the  railroad 
company,  and  that  the  plaintiff  was  not  liable  for  dam- 
ages caused  \\\  delay  after  the  date  of  the  issuance  of 
the  bill  of  lailing.  It  was  not  error  to  overrule  this  ob- 
jection. The  obvious  purpose  of  a  stipulation  for  a 
shipment  of  .i^oods  within  a  stated  time  is  to  secure  their 
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actual  delivery  to  the  carrier,  so  that  the  carriage  may 
be  proceeded  with.  Such  a  stipulation  is  not  complied 
with  by  merely  obtaining  from  a  carrier  a  bill  of  lading 
for  goods  which  it  has  not  actually  received.  The  is- 
suance by  a  carried  of  a  bill  of  lading  purporting  to 
cover  goods  not  received  does  not,  as  between  the  one 
who  is  to  ship  and  the  one  who  is  to  receive  them,  con- 
stitute a  shipment  of  the  goods.  The  plaintiff  was 
chargeable  with  delay  so  long  as  it  failed  actually  to 
juake  the  shipment  according  to  its  agreement.  Its  lia- 
bility under  the  provision  of  the  contract  on  that  subject 
could  not  be  shifted  to  a  carrier  by  obtaining  the  latter's 
bill  of  lading  for  goods  not  received  by  it. 

Charge  4,  given  at  the  instance  of  the  defendant  stated 
a  predicate  for  a  finding  by  the  jury  in  favor  of  the  de- 
fendant. As  the  jury  did  not  so  find,  but,  on  the  con- 
trary, rendered  a  verdict  in  favor  of  the  plaintiff,  the 
latter  cannot  now  sustain  a  claim  that  it  was  injured 
by  the  giving  of  that  charge.  On  the  same  ground,  the 
assignmtiit  of  error  based  on  the  giving  of  the  defend- 
f  nt's  wriUen  cliarge  14  must  be  disposed  of  adversely 
to  the  appellant. 

There  ssas  evidence  tending  to  show  that  at  the  tim.:? 
Ihe  original  contract  was  entered  into,  and  also  when  it 
was  modified  after  the  fire,  the  purchaser  made  known 
to  the  seller  that  the  sawmill  contracted  for  was  wanted 
at  once,  for  the  purpose  of  sawing  a  large  number  of 
logs  which  the  purchaser  then  had  in  its  yard  at  Brown'n 
Ferry  ready  to  be  sawn  into  lumber;  that  the  logs  wer^ 
then  in  good  condition,  but  the  seller  was  informed  of 
the  purchaser's  fear  that  they  would  be  damaged  if  they 
remained  exposed  to  the  winds  and  weather  and  insects 
during  the  summer  months;  that  the  stipulation  for 
prompt  shipment  of  the  machinery  was  entered  into 
with  this  situation  in  contemplation  by  both  parties  to 
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the  contract;  and  that  there  was  considerable  delay  bv 
the  seller  In  complying  with  the  provisions  of  the  con- 
tract in  reference  to  the  time  of  shipping  the  machinery. 
The  plaintiff  objected  to  evidence  offered  by  the  defend- 
ant tending  to  show  that,  in  conse<]uence  of  the  delay 
in  furnishing  the  machinery,  the  logs  were  considerably 
damaged  by  exposure  to  the  weather  and  the  ravages  of 
worms,  and  excepted  to  the  action  of  the  court  in  ad- 
mitting such  evidence. 

From  the  evidence  above  referred  to,  it  is  plain  that 
this  is  a  case  of  a  contract  entered  into  under  special 
circumstances  within  the  contemplation  of  both  parties 
to  it,  so  that  the  seller,  if  he  was  at  fault  in  supplying 
the  machinery  at  the  time  stipulated  for  was  liable  for 
whatever  damages  the  purchaser  sustained  which  were 
the  reasonable  and  natural  consequences  of  a  breach  of 
the  contract  in  that  respect  under  the  circumstances  so 
known  and  with  reference  to  which  the  parties  acted. — 
BixhyTheison  Lumber  Co,  v-  Evans,  167  Ala.  431,  52 
South.  843,  29  L.  R.  A.  (N.  S.)  194;  American  Express 
Co.  V,  Jemvings,  86  Miss.  329,  38  South.  374,  109  Am. 
St.  Rep.  708.  That  damages  to  the  logs,  caused  by  worms 
and  continued  exposure  to  the  weather,  were,  under  the 
circumstances,  to  be  regarded  as  within  the  contempla- 
tion of  the  parlies  is  a  conclusion  supported  by  well- 
considore<l  rulings  on  quite  analogous  states  of  fact.  In 
the  case  of  t^nircd  r.  Foard.  1  E.  &  E.  609,  the  purchaser 
of  a  steam  threshing  machine,  which  the  seller  failed  to 
deliver  at  the  time  stipulated  in  his  contract,  claimed 
damages  liecause  of  the  injury  by  a  thunderstorm  of  the 
wheat  Avhich  he  liad  expec»ted  to  thresh  with  the  ma- 
chine In  reference  to  this  claim,  Lord  Campbell,  0.  J., 
said :  ^'The  plaintiff,  who  was  a  large  farmer,  was  known 
by  the  defendant  to  be  accustomed  to  thresh  out  his 
wheat  in  the  field;  he  gave  the  order  for  the  threshing 
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nuiohiiie,  which,  it  was  agreed,  should  be  delivered  on 
llie  14th  of  August,  at  which  time  the  wheat  might  rea- 
sonably be  expected  to  be  ripe  for  threshing;  the  de 
fondant  knew  that  it  was  wanted  for  that  purpose.  Then, 
was  it  not  in  the  contemplation  of  the  parties  that,  if  it 
was  not  delivered  at  that  time,  damage  bv  rain  might 
ensue  to  the  plaintiflF?  The  thunderstorm  occurred,  and 
the  plaintiff's  wheat  was  damaged.  If  the  engine  hart 
been  delivered  at  the  time  agreed  upon,  the  wheat  would 
have  been  threshed  out,  and  would  have  been- carried  to 
market  in  good  condition,  instead  of  which  it  was  dam- 
aged. Is  not  this  injury  a  natural  consequence  of  the 
breach  of  the  contract?  And  may  it  not  reasonably  bo 
supposed  to  have  been  foreseen  by  the  parties?  *  * 
Therefore,  as  respects  those  items  for  which  the  plaintiff 
claims  damages  as  resulting  from  the  falling  of  the  rain, 
1  am  of  opinion  that  he  is  entitled  to  recover."  In  the 
case  of  Van  Winkle  d  Co,  v,  Wilkins,  81  Ga.  93,  7  S.  E. 
644,  12  Am.  St.  Rep.  299,  the  seller  of  a  cotton  seed  oil 
mill  was  held  liable  to  the  purchaser  for  damages  sus- 
tained by  the  latter  from  the  decay  or  deterioration  of 
cotton  seed  that  had  been  purchased  for  use  in  the  mill, 
conse<|nent  upon  the  delay  of  the  seller  in  supplying 
the  nuichinery  at  the  time  stipulated  for.  In  view  of  the 
special  circumstances  above  referred  to,  the  plaintiff's 
contract  is  to  be  regarded  as  not  simply  a  contract  to 
ship  a  sawmill;  it  also  involved  an  undertaking  to  make 
the  shipmrnr  within  a  specified  time,  so' as  to  afford  to 
the  purchaser  the  opportunity  of  sawing  the  logs  before 
damages  had  been  sustained  in  consequence  of  antici- 
pated hijuries  to  which  they  would  be  exposed  in  the 
event  of  delay  in  the  shipment  of  the  machinery;  and 
damages  from  that  source,  consequent  upon  delay  in 
the  shipment,  are  to  be  regarded  as  such  as  might  be 
expected  to  follow  a  breach  of  the  provision  as  to  time 
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of  s?hipment  of  the  contract  entered  into  under  such 
circumstances.  3  Sutherland  on  Damages  (3d  Ed.) 
S§GC7,  703,  704. 

But  it  is  suggested  that  the  damages  to  the  logs, 
caused  by  worms  and  continued  exposure,  were  specula- 
tive in  their  nature,  and  so  conjectural  that  evidence 
could  not  furnish  a  legally  satisfactory  basis  for  their 
ascertainment.  Attention  is  called  to  the  fact  that  the 
evidence  indicated  that  the  worms  had  already  com- 
menced to  do  some  damage  at  the  time  when  the  saw- 
laill  could  have  been  put  in  operation,  if  it  had  been 
!<hipped  as  provided  for  by  the  contract.  The  evidence 
wab  such  as  to  warrant  the  conclusion  that  but  a  trivial 
amount  of  the  damage  had  been  done  at  that  time,  and 
tliat  the  bulk  of  the  injury  from  this  source  was  a  conse- 
(juence  of  the  subsequent  delay  in  sawing  the  logs.  A 
party  who  has  broken  his  contract  cannot  escape  liabil- 
ity because  of  the  difficulty  there  may  be  in  finding  a 
I^erfect  measure  of  damages.  It  is  enough  if  the  evidence 
furaishes  data  for  an  approximate  estimate  of  the 
amount  of  damage.  3  Sutherland  on  Damages  (3d 
Ed.)  §  704;  13  Cyc.  37.  It  cannot  fairly  be  said  that 
the  evidence  in  this  case  did  not  furnish  a  basis  for  an 
estimate,  reasonably  approximating  accuracy,  of  the  ex- 
tent of  injury  to  the  logs,  caused  by  worms  and  expos- 
ure to  the  weather,  after  the  date  when  the  purchaser 
should  have  received  the  machinery.  What  has  been 
fc^aid  above  indicates  the  ground  of  the  conclusion 
reached,  that  the  court  was  not  in  error  in  admitting  the 
evidence  objected  to,  or  in  refusing  to  give  charges  1,  2, 
3,  6,  7,  and  8  requested  by  the  plaintiflf. 

It  is  urf»(Ml  in  argument  that  there  should  be  a  reversal 
of  the  judgment  because  the  court  gave  to  the  jury  con- 
tradictory and  inconsistent  instructions.  It  is  question- 
able whether  this  point  is  raised  by  any  of  the  assign- 
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ments  of  error.  But,  assuming  that  the  question  is 
properly  presented,  we  are  of  opinion  that  the  record 
does  not  show  that  inconsistent  and  contradictory  in- 
structions were  given.  The  claim  is  that  charge  4,  given 
at  the  instance  of  the  defendant,  was  repugnant  to  and 
inconsistent  with  charge  4,  given  at  the  instance  of  the 
plaintiff.  We  do  not  think  so.  Charge  4,  given  at 
the  request  of  the  plaintiff,  was  in  effect  a  statement  that 
the  damages  therein  mentioned  were  not  subject  to  set- 
off in  this  action.  This  charge  might  well  have  been 
given  in  recognition  of  the  distinction  between  set-oflf 
and  recoupment  (34  Cyc.  623,  625),  without  involving 
any  repugnancy  between  that  statement  and  the  instruc- 
tions embodied  in  charge  4,  given  at  the  request  of  the 
defendant. 

From  what  already  has  been  said,  it  is  apparent  that 
the  conclusion  was  warranfiMl  by  the  evidence  on  both 
sides  that  the  modifications  of  the  contract  agreed  to  by 
the  parties  after  the  fire  were  such  as  to  make  it  a  new 
contract  as  to  thn  feature  of  it  referred  to  in  charge  IfJ, 
given  at  the  inslance  of  the  defendant,  as  bearing  upon 
the  latter's  claim  to  damages.  This  being  true,  the  plain- 
tiff could  not  iiave  been  prejudiced  by  the  giving  of  that 
charge.  rerlainJy,  under  the  contract  as  modified  after 
the  fire,  I  he  cocinrence  of  that  fire  could  not  have  lon- 
stituted  an  excuse  for  a  subsequent  failure  of  the  plain- 
tiff tv  comply  with  its  substituted  undertaking  to  ship 
different  iii.icliinHj'y. 

The  assignment  of  error  based  upon  the  refusal  to 
^ive  char^(^s  17  and  18,  requested  by  the  plaintiff,  may 
be  disposed  of  by  pointing  out  that  the  bill  of  exceptions 
does  not  show  that  eiiher  of  those  charges  was  in  writ- 
ing, as  (he  statute  K'ode,  §  5364)  requires  in  the  casse 
of  charges  moved  for  by  either  party. 
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The  opinion  already  has  been  expressed  that  the  alle- 
ji^atif  ns  of  the  plaintiff's  replications  A  and  X  were  not 
sustained  by  tlie  evidence.  There  was  no  error  in  the 
staleinent  to  this  (effect  embodied  in  charge  20,  given  at 
the  instance  of  the  defendant.  It  was  proper  for  the 
court  to  <>ive  that  charge  in  order  to  cure  its  previous 
error  in  so  instructing  the  jury  upon  the  effect  of  rht 
testimony,  liefore  being  required  to  do  so  by  one  of  the 
parlies.  Code,  §  5362;  Gulf  City  Co.  v.  Boyles,  129  Ala 
192,  29  South,  800. 

What  has  been  said  disposes  of  all  the  assignments  of 
error  which  have  been  insisted  upon  in  the  argument  in 
behalf  of  the  appellant. 

Affirmed. 


Kettler  v.  Brooke. 

Detinue. 
(Decided  Nov.  21.  1911.     56  South.  747.) 

Detinue;  Plea;  Sufflcienei/. — A  special  plea  in  a  detinue  action 
which  alleged  that  in  a  former  action  between  the  plaintiff  and  his 
partner,  a  receiver  was  appointed  to  take  possession  of  the  Arm 
property,  that  the  receiver  duly  took  charge  of  all  of  the  firm  prop- 
erty including  the  property  involved  in  this  suit,  that  the  property 
of  such  firm  including  the  property  involved  in  this  suit,  was  sub- 
sequently sold  by  the  receiver  under  an  order  of  the  court,  and  that 
the  receiver  filed  a  report  of  the  sale  showing  that  he  sold  the 
proi)erty  involved  to  one  J.,  and  that  defendant  bought  from  said 
J.  wns  bad  fo»'  a  failure  to  allege  that  the  particular  property  lur- 
( based  was  the  pjoperty  of  the  partnership. 

Apppl\l  from  Crenshaw  Tircuit  Court. 

Heard  In^fore  Hon.  A.  E.  Gamble. 

Detinue  by  H.  Y.  Rrooke  afs^ainst  C.  L.  Kettler.  From 
a  judf^ment  for  plaintiff,  defendant  appeals.     Affirmed. 

The  followinfr  is  plea  A :  "For  further  answer  to  plain- 
tiflF's  complaint,  defendant  says  that  on,  to  wit,  May  28, 
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1906,  one  M.  Tucker  filed  in  the  chancery  court  at  Lu- 
verne,  Alabama,  his  original  bill  of  complaint  against 
this  plaintiff  and  others,  and  that  among  other  things 
said  bill  prayed  for  a  settlement  of  the  partnership  af- 
fairs of  the  Crenshaw  County  Critic,  a  partnership  hav- 
ing for  its  members  this  plaintiff  and  said  M.  Tucker. 
Said  bill  also  prayed  that  the  partnership  property  be 
sold  for  the  satisfaction  of  two  certain  mortgages  re- 
ferred to  in  said  bill  of  complaint,  viz.,  one  in  favor  of 
the  Bank  of  Luverne,  and  the  other  in  favor  of  T.  W. 
Shores  et  al. ;  that  at  the  time  of  the  filing  of  the  original 
bill  said  M.  Tucker  filed  a  petition  asking  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  the  said  part- 
nership ])roperty;  that  upon  the  hearing  of  said  petition 
on,  to  wit,  August  10, 1906,  the  register  in  said  chancery 
court  appointed  one  W.  B.  Howard  receiver  of  all  the 
properljk  of  s>u'd  Crenshaw  County  Critic,  and  empow- 
ered axul  directed  him  as  receiver  to  take  possession  of 
all  the  property  of  said  Crenshaw  County  (>ritic,  upon 
his  entering  'nto  bond  as  required  by  said  order;  that 
on,  to  wit,  February  20,  1907,  said  W.  B.  Howard  exe- 
cuted bond  as  such  receiver,  as  required  by  the  former 
order  of  said  register,  and  did  on,  to  wit,  February 
20,  1907,  take  charge  of  all  the  property  of  said  Cren- 
shaw County  Critic,  including  the  property  involved  in 
this  suit;  that  on,  to  wit,  August  27,  1907,  said  Brooke, 
the  plaintiff  in  this  suit  filed  his  answer  and  cross-bill 
to  said  original  bill  of  said  M.  Tucker,  and  admitted 
therein  that  he  executed  the  two  mortgages  referred  to 
in  said  original  bill ;  that  on,  to  wit,  November  5,  1907, 
said  W.  B.  Howard  as  such  receiver,  under  and  in  pur- 
suance of  an  order  made  and  entered  in  said  chancery 
suit,  sold  all  the  property  of  said  Crenshaw  County 
Critic,  including  the  property  involved  in  this  suit;  that 
said  sale  by  said  receiver  was  on,  to  wit,  January  23, 
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1908,  duly  reported  by  him  to  said  chancery  court.  De- 
fendant alleges  that  said  receiver  did,  on,  to  wit,  July 
22,  1908,  in  pursuance  of  an  order  by  said  chancery 
court,  file  in  said  cause  an  amended  report  of  the  prop- 
erty sold  by  him  as  receiver,  and  that  said  report  shows 
that  he  sold  the  property  involved  in  said  suit.  Defend- 
ant further  alleges  that  at  said  sale  one  L.  M.  Johnson 
became  the  purchaser  at  and  for  the  sum  of  f  1,450.    And 

defendant  further  alleges  that  on,  to  wit,  the day  of 

January,  1908,  he  bought  of  said  L.  M.  Johnson  the 
property  which  had  been  sold  by  said  receiver,  and  that 
said  L.  M.  Johnson  delivered  to  him  under  his  purchase 
the  property  sold  by  said  receiver,  including  the  prop- 
erty involved  in  this  suit.  Defendant  further  alleges 
that  on,  to  wit,  December  3,  1908,  the  chancellor  made 
and  entered  a  decree  in  said  chancery  cause,  ordering  the 
register  to  pay  to  said  two  mortgagees,  viz.,  the  Bank  of 
Luverne  and  T.  W.  Shores  and  others,  the  entire  pro- 
ceeds derived  at  said  receiver's  sale,  except,  to  wit, 
$287.11 ;  and  defendant  avers  that  said  register  has  paid 
to  said  two  mortgagees  all  the  money  derived  at  said 
sale  by  said  receiver,  except  f 287. 11,  ordered  by  the 
court  to  be  retained  by  the  register  until  the  further  or- 
ders of  the  court.  Wherefore  defendant  pleads  this  in 
defense  of  this  suit." 

Prank  B.  Brickbn,  for  appellant.  The  court  erred  in 
sustaining  demurrer  to  plea  A. — Groodirum  v.  Winter^ 
64  Ala.  434;  McPherson  v.  Walters,  16  Ala.  714;  Walker 
V,  Murphy,  34  Ala.  591;  2  Smith's  Leading  Cases,  742; 
Wcfel  V,  StiUma/n.,  151  Ala.  264;  Jones  v.  Peebles,  130 
Ala.  273 ;  Hill  v,  Hnchahee,  70  Ala.  183;  Bank  v,  Lela/nd, 
122  Ala.  289.  If  appellant  is  not  entitled  to  the  defense 
set  up  by  said  plea,  appellee  will  not  only  get  credit  on 
its  indebtedness  for  the  value  of  this  property,  but  will, 
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in  addition,  get  the  identical  property,  and  this  is  not 
permissible. — Caldicell  v.  Smithy  77  Ala,  165 ;  Robertson 
V.  Bradford,  73  Ala.  116 ;  Bell  v.  Craig,  52  Ala.  215. 

M.  W.  RusHTON,  and  Powell  &  Hamilton,  for  ap- 
pellee. The  plea  was  held  bad  on  a  former  appeal  in 
this  case,  and  the  judgment  should  be  affirmed  on  the 
authority  of  that  case. — Brooke  v.  Kettler,  166  Ala.  76. 

DH  GRAFFENRIED,  J.— This  is  an  action  of  de- 
tinue, brought  by  appellee  against  appellant,  for  cer- 
tain printers'  material  which  is  described  in  the  com- 
plaint. The  only  errors  assigned  for  our  consideration 
go  to  the  action  of  the  trial  court  in  sustaining  appel- 
lee's demurrer  to  plea  A  of  the  appellant. 

This  is  the  second  appeal  in  this  case.  On  the  former 
appeal,  the  Supreme  Court  held  that  a  plea  described  in 
that  record  as  plea  2  was  subject  to  demurrer,  and  did 
not  constitute  an  answer  to  the  complaint.  We  have 
carefully  compared  plea  A  appearing  in  this  record  with 
plea  2  discussed  on  the  former  appeal,  and  plea  A  in  this 
record  is  certainly  subject  to  the  same  criticisms  and 
possesses  the  same  infirmities  as  plea  2,  held  to  be  bad 
on  the  former  appeal. — Brooke  v,  Kettler,  166  Ala.  76, 
51  South.  940. 

The  trial  court,  therefore,  committed  no  error  in  sus- 
taining appellee's  demurrer  to  plea  A,  and  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 
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Jones  V.  Journey. 

Detinue. 

(Decided  Nov.  23,  1911.     56  South.  850.) 

1.  Principal  and  Agent;  Evidence;  Declaration  of  Agent.— ^\hi*ve 
there  was  evidence  tending  to  show  that  the  person  who  sold  the 
horsf!  lo  the  defendant  was  authorized  by  plan. tiff  lo  trade  it, 
the  acts  or  declarations  of  said  alleged  agent  were  admissible. 

2.  WitncHifcs;  Cross  Examination;  Relevancy. — Where  the  action 
was  In  detinue  for  a  horse,  a  question  on  the  cross  examination  of 
a  witness  as  to  whether  a  third  person,  having  possession  of  the 
horse,  had  suggested  that  defendant  buy  the  horse  of  the  plaintiff, 
called  for  the  i)roof  of  a  suggestion  by  such  person  to  buy  the  horse 
from  its  owner  before  any  agency  in  such  third  person  was  created^ 
and  the  answer  thereto  might  have  had  no  bearing  on  the  issues, 
and  hence,  the  question  was  proi)erly  excluded. 

3.  Same;  Truth  of  Direct  Testimony. — In  detinue  for  a  horse 
where  the  defendant  claimed  that  he  had  acquired  the  horse  by  a 
trade  with  plaintiff's  authorized  agent,  and  a  witness  for  the  plain- 
tiff testified  that  such  agent  had  not  hired  the  horse  in  question  a 
question  to  plaintiff  on  cross  examination,  whether  the  witness  had 
claimed  that  he  rented  some  mules  to  such  an  agent  at  the  time  he 
rented  the  horse  to  him  was  admissible  as  tending  to  contradict  the 
first  witness*   testimony. 

4.  Same;  Irrelevant  Matters. — It  is  proper  to  exclude  a  question 
asked  a  witness  on  cross  examination  as  to  whether  a  third  person 
ever  s'liggesled  that  he  buy  a  horse  of  the  plaintiff,  as  it  was  not  pre- 
judicial to  the  plaintiff,  since  an  affirmative  answer  thereto  would 
not  have  tended  to  support  plaintiff's  contention  that  such  third  per- 
son had  no  authority  as  an  agent  of  the  plaintiff. 

6.  Same;  Assignment ;  Including  Several  Errors  in  One  Assit/n- 
ment. — Where  one  of  the  rulings  complainetl  of  was  correct,  a  single 
assignment  of  error  em!)racing  two  rulings  cannot  be  sustained. 

7.  Detinue;  Evidence. — Where  the  action  was  detinue  for  a  horse, 
and  the  defendant  claimed  that  he  acquired  the  horse  in  a  trade 
with  plaintiff's  authorized  agent,  it  was  competent  to  show  the 
value  of  the  animal  given  in  exchange  as  tending  to  show  that  the 
trade  was  made  in  good  faith  and  for  value. 

8.  Same;  Authority  of  Agent. — Where  the  action  was  detinue  for 
a  horst»  which  the  defendant  claimed  to  have  procured  in  a  trade 
with  an  authorized  agent  of  the  plaintiff,  and  such  person's  authority 
to  trade  it  was  in  dispute,  the  exclusion  of  evidence  as  to  whether  such 
alleged  agent  did  or  did  not  pay  an  agreed  rental  for  the  horse, 
was  not  error,  as  it  could  not  have  had  any  influence  upon  the  dis- 
puted question  of  authority  to  trade  it. 
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9.  Evidence;  Understanding  of  Witness. — The  understanding  of  a 
witness  cannot  have  any  effect  uiwn  title  acquired  to  property,  and 
hence,  a  question  as  to  whether  defendants  supposed  that  the  per- 
son with  whom  he  traded  for  the  horse  was  the  owner  of  it,  or  was 
acting  as  the  agent  of  another  was  immaterial. 

10.  Satne;  Best  Evidence;  Account  Books. — Account  books  them- 
selves are  best  evidence,  and  hence,  the  testimony  of  a  witness  for 
the  plaintiff  as  to  entries  made  In  plaintlff*s  account  book  was  In- 
admissible. 

11.  Trial;  Receptio7t  of  Evidence;  Repetition. — Where  a  witness 
had  testified  in  rebuttal  that  he  did  not  have  an  alleged  conversa- 
tion with  the  third  person  at  his  house  as  testified  to  by  the  wife  of 
such  third  i^erson,  it  was  a  mere  repetition  to  ask  the  witness  what 
took  place  when  he  went  to  the  house,  and  hence,  an  exclusion  of 
such  a  question  was  proper. 

12.  Same;  Offer  of  Proof:  Purpose. — A  court  is  not  bound  to  permit 
a  question  to  lie  answered  when  it  is  so  framed  that  on  its  face  it 
calls  for  testimony  that  might  not  relate  to  any  matter  involved  in 
the  suit. 

Appeal  from  Calhoun  Circuit  Court. 

Heard  before  Hon.  John  Pelham. 

Detinue  by  Charlotte  Jones  against  John  W.  Journey 
for  one  horse.  Judgment  for  the  defendant,  and  plain- 
tiff appeals.    Affirmed. 

The  question  propounded  to  the  witness  Carr  is  as 
follows:  "Did  not  ilcKinloy  once  make  an  offer  to  you, 
at  the  time  he  had  the  horse  in  possession,  for  you  to 
mortgage  your  house  and  raise  some  money  for  the  pur- 
pose of  buying  a  horse  from  [Mrs.  Jones?"  The  other 
assignments  of  error  sufficiently  appear  from  the  opin- 
ion. 

Knox.  Acker,  Dixon  &  Sterne,  for  appellant.  It  is  ele- 
mentary that  the  authority  of  an  alleged  agent  cannot  be 
proven  by  his  declarations. — Gamble  v.  Fuqua,  148  Ala. 
448;  Story  on  Agency,  sec.  13G.  Xor  is  this  rule  abro- 
gated because  the  alleged  agent  happens  to  be  in  the  pos- 
session of  the  property.  A  declaration  qualifying  an 
act  is  never  admissible  unless  the  act  qualified  is  perti- 
nent.—J^ay/c  r.  McArthur,  31  Ala.  26;  Wigmore  on  Ev- 
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idence,  vol.  3,  2290;  18  Conn.  306;  McBryde  v,  Thomp- 
s(m,  8  Ala.  650;  Dothard  v.  Denaorv,  72  Ala,  541.  On 
these  authorities  it  is  insisted  that  the  court  erred  in 
admitting  the  declarations  of  McKinley  for  the  purpose 
of  proving  his  agency.  The  court  erred  in  permitting 
evidence  of  the  value  of  the  animal  given  in  exchange 
for  the  horse. — Bessemer  L.  &  /.  Co.  v.  Jenkins,  111  Ala. 
135;  Woods  r.  Brewer,  57  Ala.  515;  Preston  v.  Dunhcum, 
52  Ala.  217.  It  is  not  competent  to  show  that  Mr.  Jones 
claimed  he  was  renting  some  mules  to  McKinley  at  the 
time  he  rented  him  the  horse  in  question. — Stanley  v. 
Land  Co.  83  Ala,  260;  Currtj  v.  Shelby,  90  Ala.  277; 
Rodffers  v.  Crook,  97  Ala.  722.  Plaintiff  should  have 
been  permitted  to  show  whether  McKinley  was  even 
with  his  rents  or  behind. — Mclntyre  v.  White,  124  Ala. 
177;  Railroad  Co.  v.  Ladd,  92  Ala.  289.  Counsel  dis- 
cuss other  assignments  of  error,  but  without  further 
citation  of  authority. 

Lapsley  &  Arnold,  for  appellee.  There  was  other  ev- 
idence of  agency  suflfieient  to  authorize  proof  of  the 
declarations  and  acts  of  the  alleged  agent. — Robinson 
&  Co.  V.  Green,  148  Ala.  440,  and  authorities  cited  there. 
Counsel  discuss  assignments  of  error  relative  to  evi- 
dence, but  without  further  citation  of  authority.  They 
insist  that  there  are  several  rulirgs  assigned  in  a  single 
assignment,  and  as  one  of  said  rulings  is  correct,  the  as- 
signment is  not  sustained. — Brent  v.  Baldmn,  160  Ala. 
635;  W.  Ry.  v.  Arnctt,  137  Ala.  425. 

WALKER,  P.  J. — In  connection  with  independent 
evidence  tending  to  show  that  the  person  who  sold  to 
the  defendant  the  horse  sued  for  was  authorized  by 
the  plaintiff  to  trade  it,  it  was  competent  to  prove  the 
acts  or  declarations  of  such  person  in  the  performance 
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of  the  agency.  Robinson  d  Co.  et  al.  v.  Greene ^  148 
Ala.  434,  43  South.  797;  Martin,  Dumee  d  Co.  i\  Brown, 
Shipley  d  Co.,  75  Ala.  447;  Jones  on  Evidence,  §  255. 
If  the  plaintiff  wished  to  raise  the  question  that  such 
declarations  of  the  alleged  agent  could  not  be  consid- 
ered as  proof  of  the  fact  of  agency,  he  should  have  asked 
instructions  defining  the  purpose  for  which  the  evidence 
could  be  considered  by  the  j^^3^ 

The  assignment  of  error  based  on  the  exception  to 
the  action  of  the  court  in  sustaining  defendant's  objec- 
tion to  the  question  to  the  witness  Henry  Carr  on  cross- 
examination  cannot  be  sustained.  The  question  was  so 
framed  as  to  call  for  proof  of  a  suggestion  made  by 
McKinley  to  the  witness  to  buy  the  horse  from  its  owner 
before  the  agency  was  created.  That  being  so  the  an- 
swer to  the  question  might  have  had  no  bearing  on  any 
issue  in  the  case. 

Besides,  it  is  not  made  to  appear  how  the  plaintiff 
could  have  been  prejudiced  by  the  ruling.  If  the  answer 
had  been  that  McKinley  made  such  a  suggestion  after 
he  was  authorized  to  sell  or  trade  the  horse,  that  fact 
would  not  have  tended  to  support  the  contention  of  the 
plaintiff  that  McKinley  was  without  authority,  as  an 
agent  of  the  plaintiff,  to  sell  or  trade  the  horse. 

The  defense  was  that  the  defendant  acquired  title 
to  the  horse  sued  for  by  a  trade  with  the  plaintiff's 
aurliorized  agent.  Evidence  that  the  trade  was  in  good 
faith  and  for  full  value  would  tend  to  sustain  the  de- 
fense. As  part  of  the  proof  to  this  end,  it  wa«  not  im- 
proper to  admit  evidence  of  the  value  of  the  animal 
given  in  exchange. 

The  inquiry  as  to  whether  the  defendant  assumed 
or  supposed  that  the  person  with  whom  he  traded  was 
the  owner  of  the  horse,  or  was  acting  as  the  agent  of 
another,  was  in  reference  to  a  wholly  immaterial  mat- 
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ter.  Whether  he  understood  the  fact  to  be  one  way  or 
the  other,  lie  acquired  a  good  title,  if  the  person  he 
traded  with  in  good  faith  was  either  the  owner  or  the 
authorized  agent  of  the  owner. 

The  phiintiflf-8  witness  L.  O.  Jones  testified  that  Mc- 
Kinley  never  hired  the  horse  in  question.  Proof  that 
he  claimed  that  he  rented  some  mules  to  McKinley  at 
the  time  he  rented  this  horse  to  him  would  tend  to 
contradict  that  testimony.  An  inquiry  as  to  his  making 
such  claim  was,  in  part  at  least,  the  purpose  of  a  ques- 
tion askiHl  the  plaintiff  on  cross-examination.  It  was 
not  error  to  overrule  the  objection  to  that  question. 

It  was  not  made  to  appear  that  the  matters  connected 
with  the  renting  of  tlie  horse  by  McKinley,  in  regard  to 
which  a  question  was  asked  John  Bowie,  a  witness  for 
the  plaintiff,  on  his  redirect  examination,  had  any  bear- 
ing upon  any  issue  in  the  case;  and  it  cannot  be  said 
that  the  court  was  in  error  in  sustaining  the  objection 
to  that  apparently  irrelevant  inquiry. 

Ou  the  examination  in  rebuttal  of  L.  G.  Jones,  a 
witness  for  the  plaintiff,  he  testified  that  he  did  not 
have  such  a  convei-sation  with  McKinley  at  his  house 
as  the  latter's  wife  had  testified  to.  He  was  then  asked 
by  the  counsel  for  the  plaintiff :  ^'What  took  place  when 
you  went  to  the  house?"  It  is  not  suggested  in  the 
argument  of  counsel  for  the  appellant  that  this  ques- 
tion could  have  elicited  material  testimony,  other  than 
a  denial  of  the  testimony  of  Ida  McKinley  as  to  the 
conversation  to  which  she  had  testified.  He  had  already 
deposed  to  this  effect. 

Besides,  the  question  was  so  framed  as  to  call  for 
anything  that  took  place  at  any  time  witness  went  to 
the  house  referred  to,  whether  relating  to  any  matter 
involved  in  this  suit  or  not.  The  court  was  not  bound 
to  permit  a  question  to  be  answered  which  on  its  face 
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did  not  appear  to  call  for  material  or  relevant  tsestimony. 

It  is  not  perceived  how  the  inquiry  as  to  whether 
McKinley  did  or  did  not  pay  the  agreed  rental  for 
the  horse  in  question  could  have  had  any  bearing  upon 
the  controverted  question  in  the  case  as  to  his  authority 
to  sell  or  trade  the  horse,  and  the  record  does  not  show 
that  the  court  was  in  error  in  excluding  proof  on  that 
subject. 

The  nineteenth  assignment  of  error  cannot  be  sus- 
tained, unless  each  of  the  two  rulings  embraced  in  it 
was  erroneous.  A  single  assignment  of  error  cannot 
be  supported,  if  it  is  bad  in  part.  Brent  v.  Balckcin, 
160  Ala.  635,  49  South.  343.  To  dispose  of  that  assign- 
ment of  error,  it  is  enough  to  say  that  one  of  the  rulings 
mentioned  in  it  was  free  from  error. 

The  objection  to  the  question  to  the  witness  L.  G. 
Jones  as  to  entries  made  in  the  plaintiff's  account 
books  was  properly  sustained,  as  the  books  themselves, 
not  the  testimony  of  the  witness  as  to  entries  made  in 
them,  were  the  best  evidence  on  the  subject  of  the  in- 
quiry. 

Affirmed. 

Pelham^  J.,  not  sitting. 


Young  V.  Campbell. 

Penalty  for  Failure  to  Mark  Mortgage  Satisfied. 

(Decided    Nov.    16,    1911.      56    South.    605.) 

1.  Mortgages ;  Failure  to  Enter  Partial  Pagment;  Pen altg .--Where 
it  appeared  that  the  mortgage  had  been  fully  paid  at  the  time  of 
notice  to  enter  partial  payment,  recovery  cannot  be  had  for  a  failure 
to  enter  such  partial  payment  on  the  record,  under  section  4S97, 
Code  1907 ;  the  remedy  under  such  circumstances  is  to  recover  the 
penalty  prescribed  by  section  4898,  Code  1907,  for  failure  to  enter 
the  fact  of  satisfaction  in  full  on  the  margin  of  the  record  after 
notice  to  that  effect. 
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2.  Pleading;  Proof;  General  Issue. — EMdence  which  goes  directly 
to  the  denial  of  plalutlflTs  cause  of  action  Is  admissible  under  the 
general  issue. 

Appeal  from  Lawrence  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Action  by  Kebecca  Young  against  C.  C.  Campbell,  to 
recover  the  penalty  prescribed  by  statute  for  a  failure 
to  enter  partial  payments  on  the  record  of  a  mortgage 
after  request  therefor.  Judgment  for  defendant  and 
plaintiff  appeals.    AflBrmed. 

CuENAULa^  &  Downing,  for  appellant.  The  judgment 
entry  shows  that  issue  was  joined  upon  the  general 
is>sue,  and  this  was  conclusive  as  to  the  issues  on  the 
trial. — Providence  S.  L.  /.  Co.  v,  Pruett,  157  Ala,  546. 
If  full  payment  of  the  mortgage  was  a  good  defense  it 
should  have  been  specially  pleaded. — Section  5331,  Code 
1907;  Am,  O.  E,  Co.  v.  Ryaiv,  112  Ala.  347;  Lynn  r. 
Bean,  141  Ala.  236.  Where  a  mortgage  has  been  full^' 
paid  the  mortgagee  cannot  assign  or  transfer  the  mort- 
gage so  as  to  avoid  the  duty  of  entering  satisfaction  on 
the  record.  Dothan  G,  Co.  v.  Ward,  132  Ala.  387 ;  Sec. 
4897,  Code  1907. 

D.  C.  Ai^iON,  for  appellee.  This  case  should  be  af- 
firmed on  the  authoritj'  of  Ayers  v.  Craft,  128  Ala.  407. 

PELIIAM,  J. — The  rieht  of  a  mortgagor  to  recover 
the  statutory  penalty  prescribed  by  section  4897  of  the 
Code  of  1907  for  failure  upon  the  part  of  a  mortgagee, 
within  30  days  after  notice,  to  enter  partial  payments 
ou  the  margin  of  the  record  giving  the  dates  and 
amounts  of  such  payments,  does  not  lie  when,  at  the 
time  of  the  notice,  the  debt  secured  by  the  mortgage  has 
boon  fully  paid  or  satisfied.    The  only  right  of  the  mort- 
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gagor  under  such  circumstances  is,  under  section  4898 
of  the  Code,  to  recover  the  penalty  for  failure  to  enter 
the  fact  of  payment  or  satisfaction  on  the  margin  of  the 
record.  Ayers  v.  Craft  et  ai.,  128  Ala.  409,  29  South. 
446. 

The  present  action  of  debt  was  instituted  by  the  ap- 
pellant as  mortgagor  to  recover  of  the  mortgagee,  the 
appellee,  the  statutory  penalty  for  failure,  within  30 
days  after  notice,  to  enter  marginal  entries  of  partial 
payments  under  the  provisions  of  section  4897,  and  the 
proof  introduced  by  the  plaintiff  on  the  trial  showed 
that,  at  the  time  the  written  request  was  given  by  the 
mortgagor  to  have  the  partial  payments  entered,  the 
mortgage  had  been  fully  paid  and  satisfied. 

In  the  case  of  Ayres  v.  Craft  et  aZ.,  supra,  MoClel- 
lAN^  C.  J.,  in  delivering  the  opinion  of  the  court,  says : 
"Construing  section  1065  of  the  Code  (section  4897  of 
the  Code  of  1907)  in  connection  with  section  1066  (sec- 
tion 4898  of  the  Code  of  1907 ) ,  we  hold  that  the  former 
gives  a  right  and  remedy  to  the  mortgagor  against  the 
•  mortgagee  only  in  respect  of  the  entry  within  thirty 
days  on  the  margin  of  the  record  of  payments  which  at 
the  time  of  the  request  amount  in  the  aggi'egate  to  less 
than  the  mortgage  indebtedness,  and  that  when  the 
mortgagee  has  received,  either  in  a  lump  sum  or  by  the 
aggregation  of  two  or  more  payments  each  in  itself  less 
than  the  debt,  full  satisfaction  of  the  debt  secured  by 
the  mortgage,  the  only  right  of  the  mortgagor  is,  under 
section  1066  of  the  Code,  to  require  the  mortgagee  to 
enter,  not  any  partial  payments,  but  the  fact  of  full 
payment  or  satisfaction  on  the  margin  of  the  record 
within  two  months  after  a  request  in  writing  so  to  do  is 
made.  This  we  conceive  to  be  the  clear  intent  of  the 
statutory  provisions;  and  any  other  possible  interpre- 
tation of  thein  Avould  result,  when  the  mortgage  has  been 
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paid  off  in  full  by  an  airgrejration  of  partial  payments, 
either  in  a  denial  of  the  right  given  by  section  1066  to 
the  mortgagor  to  have  full  satisfaction  expressly  en- 
tered, or  in  the  infliction  of  double  penalties  upon  the 
mortgagee.  The  mortgagor,  in  other  words,  would  in 
such  case  have  no  right  to  an  entry  of  full  satisfaction, 
or  he  would  be  entitled  to  have  the  dates  and  amounts 
of  partial  payments  entered  and  also  to  have  the  fact 
of  full  payment  or  satisfaction,  and  if  the  mortgagor 
entered  neither  he  would  forfeit  f  200  as  to  each ;  and  if 
he  entered  the  fact  of  payment  and  satisfaction  and 
thus  fully  conserved  all  the  purposes  of  the  statute, 
and  failed  to  enter  the  dates  and  amounts  of  the  par- 
tial payments  which  together  constituted  full  satisfac- 
tion, he  would  still  forfeit  ?200  to  the  mortgagor,  though 
the  protection  to  the  latter  intended  by  the  statute  had 
been  fully  accorded," 

In  the  case  before  us  there  was  no  conflict  in  the 
evidence  but  that  the  mortgage  had  been  fully  paid 
before  the  request  to  enter  partial  payments  was  given, 
and  the  action  being  brought  under  section  4897,  pro- 
viding a  penalty  for  failure  within  30  days  to  enter 
partial  payments,  the  trial  court  very  properly  gave  the 
general  charge  in  behalf  of  the  defendant  at  his  request. 

There  are  several  assignments  of  error  based  on  the 
trial  court's  rulings  on  the  evidence,  but  they  all  go  to 
the  one  general  proposition  of  the  right  of  plaintiff  tq 
maintain  an  action  for  the  statutory  penalty  under  sec- 
tion 481)7  when  the  mortgage  debt  has  been  fully  paid 
or  satisfied,  and  the  proof  failed  to  establish  a  cause  of 
action  under  the  section  under  which  1:he  suit  was 
brought. 

There  was  no  error  committed  by  the  court  in  its 
rulings  on  the  evidence.  The  evidence  that  the  mort- 
gagor had  received,  not  partial  payment,  as  provided 
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by  the  statute,  but  full  payment,  was  admissible  uuder 
the  plea  of  the  general  issue,  going  as  it  did  directly 
to  a  denial  of  the  plaintiff's  cause  of  action  under  the 
provisions  of  the  statute,  which  says  that,  when  the 
mortgagor  "has  received  partial  payment,"  suit  may  be 
maintaiiled  for  the  penalty  under  section  4897. 

The  undisputed  proof  showing  that  the  mortgage  debt 
liad  been  full  paid  and  satisfied  before  the  notice  was 
given  to  enter  the  partial  payments  of  record,  it  was 
not  material  that  the  mortgagee  had  at  one  time  trans- 
ferred the  mortgage  to  a  third  party  who  had  received 
payments  upon  it  and  then  retransferred  it  to  the 
original  mortgagee  before  the  request  to  enter  partial 
payments,  as  the  statute  places  the  duty  of  entering 
partial  payments  or  satisfaction  of  the  mortgage  and 
penalty  for  failure  therein  on  the  mortgagee,  or  assignee 
or  transferee,  and,  when  the  mortgage  debt  has  been 
paid  or  satisfied,  an  action  can  only  be  maintained  for 
failure  to  enter  satisfaction  as  provided  by  section  4898. 
Ayres  v.  Graft  et  al.,  supra.  This  is  the  case,  whether 
it  be  the  original  mortgagee,  his  assignee,  or  transferee 
against  whom  the  action  lies  and  suit  is  brought. 

Xo  error  appearing,  the  case  is  affirmed. 

Affirmed. 


Lucas  V.  Mays,  et  al. 

Trespass. 

(Decided  Nov.   14.  1911.     56  South.  593.) 

Bill  of  Exceptions;  Contents;  Stenographic  Report. — A  bill  of 
exceptlors  which  shows  on  its  face  to  be  a  stenographic  report  of 
the  trial,  and  in  the  usual  stenographic  form  is  violative  of  rule 
32,  Supreme  Court  Practice,  and  will  be  stricken  on  motion. 

32  CA. 
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Appeal  from  Randolph  Circuit  Court. 

Heard  before  Hon.  S.  L.  Beewee. 

Action  by  Angeline  Mays  and  another  against  Nixon 
Lucas  for  trespass.  Judgment  for  plaintiff  and  defend- 
ant appeals.  Bill  of  exceptions  stricken  on  motion  and 
cause  affirmed. 

K,  J.  H(X)TEN,  for  appellant.    No  brief  reached  the 
Reporter. 

Stell  Biake,  for  appellee.  The  bill  of  exceptions 
should  be  stricken  for  the  reasons  stated  in  the  motion. 
—Jl ester  v.  Cantrvll,  53  South.  1099;  Rule  32,  S.  C.  Pr. 

PELHAM,  J. — Appellees'  motion  to  strike  the  bill 
of  exceptions  in  this  case  is  well  taken.  Under  rule 
32  (Code  1907,  p.  1526),  the  paper  incorporated  in 
the  record,  purporting  to  be  a  bill  of  exceptions,  is  dis- 
allowed and  stricken  from  the  recoi-d.  The  paper  ex- 
pr(\ssly  purports  on  its  face  to  be  "Stenographic  Report 
(if  Trial,"  and  contains  nothing  else,  other  than  a  re- 
port of  the  trial  in  the  usual  stenographic  form,  and, 
failing  to  conform  to  the  rule,  does  not  constitute  a 
proper  record.  Hester  et  al,  r.  GantreUy  169  Ala,  490, 
53  South.  1009;  Oassenheimer  &  Co,  v.  Marietta  Co,, 
127  Ala.  183,  28  South.  564;  t^o,  Ry,  Co.  v.  Jachscm, 
133  Ala.  3S4,  31  South.  988;  ^Vood^(yJrd  Iron  Co,  i\ 
Henidon,  130  Ala.  364,  30  South.  370. 

Thf»  pai)er  purporting  to  be  a  bill  of  exceptions,  not 
complying  v/ith  the  rules  and  forming  no  part  of  the 
rec()rd,  having  In^en  stricken,  and  there  being  no  error 
iKssjoiied  as  to  rulings  on  the  record  proper,  the  judg- 
ment of  the  loAvor  ((mrt  will  be  affirmed. 

AfliiMned. 
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Blrmlngrham  Railway,  Light  4&  Power 
Co.  V.  Moore. 

Damages  for  Injury  to  Passenger. 

(Decided  Nov.  16,  1911.     56  South.  593.) 

Damages;  In^tructiotis ;  Proximate  Cause. — A  charge  Instruct- 
ing for  the  recoverj'  of  damages  for  permanent  injury  as  one  item, 
mental  and  physical  suffering  as  another  item,  and  diminution  in 
earning  capacity  as  another  item,  but  which  fails  to  hypothesize 
the  damages  as  being  proximately  caused  by  the  defendant's  fault 
or  negligence,  is  error. 

Appeal  from  Jeflferson  Circuit  Court. 

Heard  before  lion.  A.  O.  Lane. 

Action  by  Rosa  Moore  against  the  Birmingham  Rail- 
way, Light  &  Power  Company.  From  a  judgment  for 
phiintiflf,  defendant  appeals.     Reversed  and  remanded. 

Charge  5,  given  for  plaintiff,  is  as  follows:  "The 
court  instructs  the  jury  that,  if  you  find  for  plaintiff 
in  this  case,  in  estimating  and  fixing  her  damages,  if 
you  find  she  is  permanently  injured,  you  have  the  right 
to  give  damages  for  that  as  a  distinct  item.  If  you  find 
that  there  was  mental  suffering,  you  have  the  right  to 
give  damages  for  that  as  a  distinct  item.  If  you  find 
that  there  was  physical  suffering,  you  have  the  right  to 
give  damages  for  tliat  as  a  distinct  item.  You  have 
the  right  to  give  damages  for  that  mental  suffering,  if 
any,  that  a  person  may  have  from  the  consciousness 
that  her  earning  capacity  is  injured  for  life.  You  can 
give  damages  for  diminution  of  earning  capacity,  if 
the  evidence  justifies  you  in  finding  that  lier  earning 
capacity  has  been  diminished  and  that  the  defendant  is 
liable  therefor;  and  if,  after  considering  all  the  elements 
of  damages  proven  and  given  in  charge  by  the  court,  you 
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will  assess  such  damages  as  will  reasonably  compensate 
her  for  the  injuries  received." 

The  action  was  for  injuries  received  by  plaintiff  while 
a  passenger. 

Tillman,  Bradijcy  &  Mohrow,  and  L.  C.  Leadbeatbr, 
for  appellant.  The  court  erred  in  giving  charge  4  at  the 
reciuest  of  plaintiff.— B.  /?.  L.  d  P.  Co.  v.  Hayes,  153 
Ala.  178.  The  court  erred  in  giving  charge  5. — B.  if. 
L.  &  P.  Co.  r.  Jon€f<,  146  Ala,  277;  Huggins  v.  So.  %. 
148  Ala.  153. 

Matiibws  &  Matiibws,  for  appellee.  The  court  did 
not  err  in  giving  charge  4. — (\  &  A,  R,  R.  Co,  i\  Fv^her, 
141  111.  (525;  /?.  rf  P.  R.  7?.  Co,  v.  Lavdrigan,  191  U.  S. 
461.  There  is  no  error  in  giving  charge  5. — Huggins 
V,  So,  Rf/,  148  Ala.  153;  107  Ga.  70;  15  8.  E.  825. 

WAI.KEK,  P.  J.— The  fifth  charge,  given  at  the  in- 
stance of  the  plaintiff,  asserts  the  right  of  the  jury,  on 
the  sole  condition  of  their  finding  for  the  plaintiff,  to 
assess  against  the  defendant  several  classes  of  dam- 
ages therein  mentioned.  For  those  damages  to  have 
been  recoverable,  they  must  have  resulted  naturally  and 
proximately .  from  the  breach  of  duty  complained  of. 
That  charge*  was  erroneous,  and  prejudicial  to  the  de- 
fendant, because  of  its  failure  to  state  an  essential  pre- 
requisite to  the  existence  of  a  right  in  the  plaintiff  to 
recover  such  damages  in  this  action.  The  charge  un- 
dertook to  state  as  a  separate,  distinct  proposition  in 
what  event  the  jury  would  be  authorized  to  base  its 
award  of  damages  on  the  injuries  enumerated,  and  was 
an  incorrect  instruction,  be(*ause  of  its  omission  from 
the  hypothesis  stated  the  requirement  that  the 
damages  mentioned,  to  be  recoverable,  must  have  prox- 
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imately  resulted  from  the  breach  of  duty  alleged  and 
proved.  Under  the  charge  as  given  the  jury  were  re- 
quired to  assess  damages,  without  regard  to  any  causal 
connection,  proximate  or  remote,  between  them  and 
any  act  or  default  of  the  defendant.  Birmingham  Rail- 
way,  L.  d  P.  Co.  v,  Moore,  163  Ala.  43,  50  South.  115; 
Birminiyhami  Railway,  L.  &  P.  Co.  i\  Joiies,  146  Ala. 
277,  41  South.  146. 

The  other  ruling  assigned  as  eiTor  need  not  be  passed 
on,  as  the  question  presented  may  not  arise  on  another 
trial. 

Reversed  and  remanded. 


Central  of  Georgia  Ry.  Co.  v.  Johnson. 

Damage  for  Injury  to  Passenger, 
(Decided  Nov.  10,  1911.     56  South.  756.) 

1.  New  Trial;  Grounds;  \eirlu  Discovered  Evidence. — Where  the 
alleged  newly  discovered  evidence  la  merely  cumulative,  a  verdict 
will  not,  as  a  general  rule,  be  set  aside  on  that  account. 

2.  Same;  Time. — Where  a  failure  to  thoroughly  examine  a  wit- 
ness prevented  the  earlier  discovery  of  new  testimony,  a  proper 
amount  of  diligence  was  not  shown,  and  the  party  applying  was 
not  entitled  to  a  new  trial  for  that  reason. 

3.  Carriers;  Passengers ;  Alighting;  Evidence. — The  evidence  in 
this  case  stated  and  examined  and  held  to  sustain  recovery  against 
a  carrier  on  the  theory  of  negligent  injury  to  a  passenger  while 
alighting,  caused  by  the  sudden  starting  of  the  train. 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon,  W.  W,  Pearson. 

Action  by  Josie  Johnson  ajxainst  the  Central  of  (Geor- 
gia Railway  Company,  for  damages  sustained  while  a 
passenger.  Judgment  for  plaintiff  and  defendant  ap- 
peals.    Aifirmed. 
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Steineir,  Crum  &  Weil,  for  appellant.  After  citing 
authorities  to  the  well  recog^nized  rule  that  the  court 
will  not  disturb  the  verdict  unless  after  allowing  all 
reasonable  presumption  in  favor  of  its  correctness,  the 
preponderance  of  the  evidence  against  the  verdict  is  so 
decided  as  to  convince  the  court  that  it  is  wrong  and 
unjust,  counsel  conclude  that  the  evidence  adduced  on 
the  original  trial  and  on  the  application  for  a  new  trial, 
together  with  the  newly  discovered  evidence,  was  sufll- 
cient  to  require  the  trial  court  to  have  granted  the 
new  trial,  and  was  such  as  to  persuade  this  court  that 
the  trial  court  was  in  error  in  so  acting.  It  is  also 
submitted  that  on  the  evidence  the  verdict  was  exces- 
sive. 

Hill,  Hii^l  &  Whiting,  for  appellee.  Grounds  1 
and  2  of  the  motion  were  not  sustained  because  there 
was  evidence  which  supported  the  verdict,  and  which 
required  a  submission  of  tlie  questions  involved,  to  the 
jury. — Joiies  v,  Tucher,  132  Ala.  305;  Williamson  /.  Go. 
V.  McQueen,  144  Ala.  279;  Taylor  v.  Cauley.  113  Ala. 
586.  It  is  not  a  question  of  the  number  of  witnesses, 
but  of  the  facts  and  circumstances  to  be  considered. — 
A.  G,  S,  V.  Frazer,  93  Ala,  45.  The  motion  fails  to 
set  out  in  what  way  the  verdict  was  contrary  to  law, 
and  hence  this  charge  is  unavailing. — A.  N.  M.  Go.  v. 
Broirn.  29  South.  38;  Parker  v.  Bond,  121  Ala.  529. 
The  verdict  was  not  excessive. — G.  of  Ga.  Ry.  Go.  v. 
Ashley,  159  Ala.  145.  There  is  nothing  in  the  ground 
of  the  disqualification  of  the  juror. — Soivell  v.  Brew- 
ton,  119  Ala.  92.  The  evidence  newly  discovered  was 
cumulative,  and  besides,  no  excuse  was  given  for  a  want 
of  diligence.— McLeod  r.  Shelby  Go,  108  Ala.  81;  Knife 
Go.  V.  Umbenhaver,  107  Ala.  496. 
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DE  GRAFFENRIED,  J.— This  suit  was  brought  by  a 
negro  womau  against  the  appellant,  which  is  a  railway 
corporation  and  a  common  carrier  of  passengers,  for 
damages  for  personal  injuries  which  she  alleges  she 
received  through  the  negligence  of  appellant's  servants 
while  acting  in  the  line  of  their  employment,  and  while 
she  was  a  passenger  on  one  of  appellant's  trains. 

The  appellee  alleges  in  her  complaint  that,  for  a 
reward,  the  appellant  undertook  to  carry  her  as  a  pas- 
senger from  Montgomery  to  a  station  in  Russell  county, 
Ala.,  and  that  it  did  take  her  to  said  station.  She 
further  alleges  and  she  testified  at  the  trial  that  when  she 
reached  her  station  she  undertook  to  get  oflf  the  train, 
but  that,  while  she  was  in  the  act  of  so  doing,  the  train 
was  negligently  started  on  its  journey,  and  that  she  was 
thereby  thrown  to  the  ground  and  badly  bruised  and 
injured. 

There  was  a  jury  and  a  verdict  in  favor  of  appellee 
for  $500.  Thereupon  the  appellant,  upon  various 
gi'ounds,  moved  the  court  to  set  aside  the  verdict,  and 
to  grant  it  a  new  trial.  The  court  reduced  the  amount 
of  the  verdict  to  $300,  overruled  the  motion  to  set  aside 
the  verdict,  and  rendered  judgment  for  the  appellee  for 
said  sum,  and  this  appeal  is  prosecuted  to  reverse  that 
judgment. 

The  only  ground  of  the  motion  which  we  regard  as 
of  sufficient  importance  to  discuss  is  that  ground  in 
which  it  is  claimed  that  the  evidence  is  so  overwhelm- 
ingly against  the  right  of  the  appellee  to  recover  as  to 
shock  the  conscience  of  the  court,  and  convince  it  that, 
in  rendering  the  verdict,  the  jury  did  the  appellant  a 
palpable  wrong. 

It  is  true  counsel  for  appellant  insisted  that  the  ver-* 
diet  should  be  set  aside  because  of  newly  discovered 
evidence,  but  there  is  nothing  in  that  contention.     All 
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of  the  evidence  which  appellant  claims  it  discovered 
after  the  trial  was  simply  cumulative  of  evidence  which 
was  in  fact  introduced  before  the  jury  during  the  trial, 
unless,  indeed,  we  except  the  fact  that  Dr.  Kirkpatrick, 
who  testified  in  the  case,  but  who  failed  to  fix  the  ex- 
act day  on  which  he  testified  that  he  treated  appellee, 
after  the  trial  made  an  affidavit  that  his  books  showed 
that  he  treated  the  appellee  three  weeks  later  than  the 
time  fixed  by  appellee  in  her  testimony.  A  verdict  will 
not,,  as  a  general  rule,  l)e  disturbed  because  of  the  dis- 
covery, after  the  trial,  of  evidence  merely  cumulative 
of  evidence  which  went  before  the  jury  on  the  trial. 
McLcod  r.  IShclly  Co..  108  Ala,  81,  19  South.  326;  Knife 
Co.  r.  Umd^iihauer,  107  Ala.  49G,  18  South.  175,  54  Am. 
St.  Rep.  114. 

The  witness  Kirkpatrick  was  examined,  as  above 
stated,  during  the  trial,  and  the  fact  that  appellant 
neglected  to  thoroughly  examine  him  constitutes  no 
ground  for  setting  aside  the  verdict.  The  trial  was 
had  in  the  city  of  Montgomery.  The  witness  lived  and 
had  his  office  in  Montgomery.  If  appellant  had  desired 
the  witness  to  refresh  his  recollection  by  an  examination 
of  his  books,  the  books  could  have  been  obtained  during 
the  trial,  and  from  those  books  he  could,  as  easily  during 
the  trial  as  afterwards,  have  refreshed  his  recollection 
and  ffiven  the  exact  date  on  which  he  treated  appellee. 
This  was  not  done,  and  it  is  evident  that  the  verdict 
should  not  be  disturbed  on  that  account. 

If  the  appellee  testified  truthfully  in  the  material 
parts  of  her  testimony,  she  was  entitled  to  recover;  if 
not,  she  was  not.  She  was  impeached,  and  that  tended 
to  cast  doubt  upon  her  testimony.  In  addition  to  this, 
she  was  contradicted  in  many  material  parts  of  her  tes- 
timony. It  appears  that  she  was  injured  by  appellant, 
after  dark  on  Saturday  night,  and  the  flagman,  who, 
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according  to  /te/-  testimony,  was  near  her  when  she  left 
the  train,  testified  positively  that  she  did  not  fall  in 
getting  off  the  train,  but  that  she  reached  the  ground 
safely,  and  was  standing  with  her  baby  in  her  arms 
when  the  train  left.  The  flagman  w^as  corroborated  in 
nearly  all  of  the  material  parts  of  his  testimony  by  the 
conductor  of  the  train. 

In  addition  to  this,  it  was  shown  conclusively  on  the 
trial  that  appellee  appeared  at  a  dance  that  night  after 
she  left  the  train ;  and  three  or  four  witnesses,  some  of 
whom  were  related  to  appellee,  testified  that  they  were 
with  her  that  night  and  the  next  day,  and  that  they 
not  only  did  not  notice  that  appellee  was  injured  in 
any  way,  but  that  she  made  no  complaint  to  them  of 
any  such  injury  while  she  Avas  with  them  on  Saturday 
night  and  Sunday,  or  at  any  other  time. 

Appellee  returned  to  Montgomery  Monday  morning, 
and  the  train  on  which  she  returned  was  in  charge  of 
the  same  flagman  and  conductor  who  had  charge  of 
it  the  Saturday  night  before.  At  this  point  in  her  tes- 
timony, tlie  appellee  is  pccuUarly  and  strongly  corrob- 
orated by  lx)th  the  flagman  and  the  conductor.  The 
flagman  testifie<l,  in  substance,  that  as  soon  as  the 
woman  saw  him  on  the  train  Monday  morning  she  told 
him  of  her  injuries  of  the  Saturday  night  before,  and 
that  she  had  been  thrown  to  the  ground,  because  the 
train  started  before  she  had  alighted  from  it,  and  that 
she  had  received  injuries  about  her  knees  and  hips. 
The  flagman  further  testified  that  the  woman  offered 
to  exhibit  to  him  the  said  injuries,  but  he  decline<l  to 
make  the  examination.  The  conductor  also  testified 
that  the  woman  told  him  that  she  had  been  injured  on 
the  Saturday  night  before,  as  stated  above. 

It  further  appeared  from  the  testimony,  beyond  dis- 
pute, that  the  woman,  on  her  arrival  at  Montgomery, 
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employed  a  lawyer  to  bring  this  suit,  and  that  she  was 
examined  by  Dr.  Kirkpatrick,  whose  testimony  tended 
to  show  that  there  was  some  swelling  about  one  of  her 
knees,  and  that  she  had  received  in  some  way,  bodily 
injuries. 

It  was  developed,  also,  during  the  trial,  that  after 
the  woman  had  made  complaint  that  she  had  been  in- 
jured the  appellant  sent  a  special  agent  to  Russell 
county  to  see  the  parties  with  whom  she  stayed  while 
she  was  there;  and  that  all  the  witnesses  who  came 
from  Russell  county  to  testify  on  behalf  of  appellant 
had  done  so  upon  the  statement  of  appellant  or  its 
agents  that  they  would  receive  free  transportation  from 
appellant  to  and  from  Montgomery,  and  in  addition 
thereto  their  per  diem  for  attending  the  court  as  wit- 
nesses in  the  case. 

It  is  contended  by  appellant  that  the  verdict  of  the 
jury  was  against  the  gi^eat  weight  of  the  testimony,  and 
therefore  that  the  jury  were  misled  into  rendering  the 
verdict,  either  through  sympathy  for  appellee,  or  on 
account  of  prejudice  against  appellant.  We  find  noth- 
ing in  the  evidence  indicating  that  the  jury  possessed 
any  particular  sympathy  for  the  appellee,  or  that  they 
entertained  any  prejudice  of  any  sort  against  the  ap- 
pellant. While  a  majority  of  the  witnesses  testified 
favorably  to  the  appellant,  nevertheless  there  was  evi- 
dence in  the  case  from  which  the  jury,  within  their  ex- 
clusive province,  if  they  believed  that  evidence,  had  the 
right  to  find  a  verdict  for  the  appellee.  The  judge  who 
pr(\sid(Ml  at  the  trial,  as  well  as  the  jury,  heard  all  of 
the  witnesses  and  observed  the  demeanor  of  each  upon 
tlie  stand ;  and  the  fact  that  the  court  reduced  the  ver- 
dict from  .*r)00  to  JifSOO,  and  permitted  the  verdict  to 
stand  for  that  amount,  weighs  heavily  with  us  as  an 
indication  that  this  judgment  should  not  be  disturbed. 
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The  presiding  judge  was  evidently  not  of  the  opinion 
that  a  recovery  by  appellee  was  unwarranted,  or  that 
she  was  not  entitled  to  substantial  damages.  We  can- 
not say  that  the  judgment  rendered  w^as,  under  all  the 
evidence,  a  palpable  wrong  to  appellant,  and  we  there- 
fore cannot  say  that  the  court  below  en^edin  refusing 
to  grant  the  appellant  a  new  trial,  and  in  rendering 
judgment  in  favor  of  the  appellee. 

The  judgment  of  the  court  l)elow  is  aflSrmed. 

Affirmed. 


Mobile  &  Ohio  Railroad  Co.  r.  Barber. 

Damage  /m-  Injury  to  Passenger. 

(Decided  Nov.  14,  1911.     56  South.  858.) 

1.  Carriers;  Passcfigers ;  Trt juries;  Pleading  and  Proof. — In  a  com- 
plaint allepinj?  that  plaintiff's  Injuries  were  caused  by  defendant's 
negligent  conduct  of  its  business  while  carrying  her  as  a  passenger, 
the  charge  of  negligence  is  general,  and  proof  of  any  actionable 
negligence  of  the  defendant  or  any  of  its  employes  in  such  respect. 
Is  sufficient. 

2.  Same;  Evidenee. — The  evidence  in  this  case  stated  and  ex- 
amined and  held  sufficient  to  submit  to  the  jury  the  question  whether 
the  man  who  assisted  the  passenger  to  alight  was  the  conductor  or 
the  train  auditor,  and  also  sufficient  to  reciuire  a  submission  to  the 
jury  the  question  as  to  whether  the  passenger  was  jerked  from  the 
train,  and  whether  she  then  received  her  injury. 

3.  Damages;  Personal  Injury;  Pleading  and  Proof. — Where  the 
complaint  alleged  that  plaintiff's  hip  and  body  were  injured.  It  is 
competent  to  show  Injury  to  either  as  a  basis  for  recovery. 

4.  Charge  of  Court;  Weight  of  Eridenee. — A  charge  asserting  that 
there  was  no  evidence  that  defendant's  train  auditor  helped  plaintiff 
from  the  train,  is  one  on  the  weight  of  evidence,  and  is  an  in- 
vasion of  the  province  of  the  jury. 

5.  New  Trial;  Grounds. — The  denial  of  a  motion  for  new  trial  on 
the  ground  that  the  verdict  was  manifestly  contrary  to  the  evidence, 
or  the  prei)onderance  of  the  evidence,  will  not  be  disturbed  unless 
after  Indulging  all  reasonable  presumptions  in  favor  of  the  verdict, 
the  court  Is  clearly  convinced  that  it  is  wrong  and  unjust. 
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Appeal  from  Autauga  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  Ethel  Barber,  pro  ami,  against  the  Mobile 
&  Ohio  Railroad  Company,  for  injuries  received  while 
a  passenger.  Judgment  for  plaintiflf  for  f500,  and  de- 
fendant appeals.    Affirmed. 

TJie  following  charges  were  refused  to  the  defendant: 
(1)  The  general  affirmative  charge.  (2)  and  (3)  Af- 
firmative charge  a*s  to  first  and  second  count.  (4;  *'The 
court  instructs  the  jury  that  there  is  no  testimony  in 
this  case  that  the  auditor  of  the  defendant  helped  the 
plaintiff  off  the  train."  (5)  "Unless  the  jury  is  reason- 
ably satisfied  from  the  evidence  that  the  injury  was 
caused  by  the  conductor  recklessly  and  carelessly  jerk- 
ing phiintiff  oft"  the  car  step,  then  you  must  find  for  the 
plaintiff."  (6)  "The  burden  is  upon  plaintiff  in  this 
case  tf)  reasonably  satisfy  the  jury,  from  the  evidence, 
that  the  plaintiff,  the  child,  was  injured  by  being  jerked 
or  pullc^l  off  the  train  by  the  defendant's  conductor 
in  a  rougli,  rude,  or  insolent  manner;  and,  if  the  pre- 
ponderance of  the  crcHlible  evidence  is  against  such 
far*t,  then  the  plaintiff  cannot  recover." 

R.  E.  ISteiner,  and  Coleman,  Dent  &  Weil,  for  ap- 
pellant. Counsel  discuss  the  errcus  assigned  as  to  evi- 
dence, and  given  and  refused  charges,  but  without  cita- 
tion of  authority.  They  insist  that  under  the  evidence 
in  this  case,  the  trial  court  should  have  granted  their 
motion  for  a  new  trial  because  the  verdict  was  so 
clearly  opposed  to  the  evidence,  and  they  cite. — Mary 
La  C.  it  Hy.  Co,  v.  Cltamhli^s,  97  Ala.  171;  Peoples  S. 
li,  ct  T.  Co,  r.  Krith,  136  Ala.  A69;Tca(/ue-Barnett  d 
Co.  v,  liass,  131  Ala.  422. 
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Hill,  Hill  &  Whiting,  for  appellee.  The  allegations 
were  general,  and  hence,  Avere  supported  by  proof  of 
negligent  conduct  of  the  defendant  or  any  of  its  em- 
ployes, and  was  supported  by  evidence  of  injury  either 
to  plan  tiff's  body  or  hip. — C.  of  Ga,  Ry.  Co.  v.  Brovyii, 
150  Ala.  327;  A.  G.  8.  v.  HiU.  93  Ala.  514;  16  Enc.  P. 
&  P.  381.  The  most  that  can  be  said  of  the  evidence 
wa«  that  it  required  a  .submission  of  the  question  to  the 
jury,  and  this  was  settled  by  the  jury's  finding  for  the 
plsLmtiff.—Mouton  i\  L.  d  N.  128  Ala.  539;  Holmes  v. 
/?,  d  8.  /?.  ff.  Co.  140  Ala.  215;  Randall  i\  B.  /?,  L.  d 
P.  Co.  158  Ala.  532;  O.  of  Ga.  v\  Ashley,  160  Ala.  581. 
The  charge  embraced  in  the  4th  assignment  of  error 
was  a  charge  upon  the  weight  of  the  evidence,  and  was 
invasive  of  the  province  of  the  jury.  The  court  will 
not  be  put  in  error  for  denying  a  new  trial  under  the 
evidence  in  this  case. — Cohh  r.  Malone,  92  Ala.  632; 
White  V.  Blair,  95  Ala.  147. 

•  PELHAM,  J. — The  suit  is  against  a  railroad  com- 
pany for  personal  injuries  to  a  passenger.  The  two 
counts  of  the  complaint,  upon  which  issue  was  joined 
by  general  pleas,  allege  that  plaintiff  received  injuries 
to  her  hip,  etc.,  as  a  proximate  consequence  of  defend- 
ant's negligent  conduct  of  its  business  while  carrying 
her  as  a  passenger.  No  ruling  of  the  court  on  the 
pleadings  or  on  the  introduction  of  evidence  is  assigned 
as  error.  The  only  questions  presented  are  the  rulings 
of  the  trial  court  in  refusing  to  give  certain  written 
charges  requested  by  the  defendant  and  in  overruling 
defendant's  motion  for  a  new  trial. 

The  allegations  in  both  counts  of  the  complaint 
charging  negligence  are  in  general  terms.  The  aver- 
ments of  injury  are  both  general  and  specific — that  in 
the  first  count  being,  "Her  hip  was  dislocateil,  her  hip 
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was  bruised  and  injured,  her  side  and  leg  were  bruised 
and  injured,  her  back  was  bruised  and  injured,  her 
body  was  bruised  and  injured,  she  was  internally  in- 
jured, she  was  permanently  injured,  she  suffered  and 
continues  to  suffer  great  mental  anguish  and  physical 
pain,"  and  "she  was  made  sick  and  confined  to  her  bed 
for  a  long  time,  to  wit,  15  days" ;  and  that  in  the  second 
count  being,  "Plaintiff  was  thrown  violently  to  the 
ground,  her  hip  was  greatly  bruised  and  injured,  her  leg 
was  greatly  bruised  and  injured,  her  body  was  greatly 
bruised  and  injured,  she  was  internally  injured,  she 
was  permanently  injured,  she  was  made  lame,  she  was 
made  sick  for  a  long  time,  to  wit,  15  days,"  and  "she 
suffered  and  continues  to  suffer  great  mental  anguish 
and  physical  pain."  No  pleas  of  contributory  negli- 
gence or  other  special  pleas  were  filed — only  the  general 
issue,  and  the  proof  of  any  actionable  negligence  on 
the  part  of  the  defendant,  or  any  employe  would  have 
been  sufficient,  under  either  count  of  the  complaint,  to 
entitle  the  plaintiff  to  recover,  so  far  as  the  question 
of  negligence  is  concerned.  Under  the  general  and  spe- 
cific allegations  of  injury,  the  plaintiff  could  show  as 
a  basis  for  recovery  any  injury  to  her  hip  or  body,  and 
also  mental  anguish  and  physical  pain,  and  would  not 
be  required  to  prove  all  the  injuries  alleged  in  order 
to  sustain  a  recovery.  Birmingham  R.,  L.  d  P.  Co.  t\ 
Brown,  150  Ala.  327,  43  South.  342;  A.  G.  /S.  R.  R.  Co. 
V.  Hill,  93  Ala.  514,  9  South.  722,  30  Am.  St.  Kep.  65. 
Several  witnesses  for  the  plaintiff  testified,  in  sub- 
stance, that  when  the  train  upon  which  the  plaintiff, 
a  nine  year-old  child,  was  a  passenger  reached  Pratt- 
ville,  the  conductor  or  someone  who  took  up  tickets  and 
had  on  a  cap  and  uniform  and  assisted  passengers  off 
the  train  caught  hold  of  her  when  in  the  act  of  alight- 
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ing,  and  jerked  her  off  the  train,  and  ^'slung  her  around," 
and  let  her  fall  to  the  ground  and  sustain  injuries. 
These  acts  were  denied  by  the  defendant's  witnesses^ 
and  this  conflict  in  the  evidence  raised  a  material  ques- 
tion as  to  the  negligence  of  the  defendant's  conductor 
or  other  employe,  under  both  counts  of  the  complaint 
as  framed,  which  required  a  submission  of  that  ques- 
tion to  the  jury.  C.  of  O.  Ry,  Co.  v.  Ashley,  160  Ala. 
580,  49  South.  388 ;  RandJe  t\  Birmingham  J?.,  L.  d  P. 
Co.,  158  Ala.  532,  48  South.  114,  and  authorities  there 
cited. 

There  was  ample  testimony  on  behalf  of  the  plaintiff 
to  submit  also  the  question  of  injury,  as  generally  and 
specially  averred  in  both  counts  of  the  complaint,  to 
the  jury.  The  physician  who  first  attended  the  plain* 
tiff,  a  short  time  after  the  alleged  injury,  testified  that 
her  hip  was  dislocated.  The  father  of  the  child,  the 
witnesses  Mamie  Barber,  Murney  Bai-ber,  and  Oliver 
Dennis,  and  the  plaintiff,  all  testify  directly  and  posi- 
tively to  the  injuries  having  been  received  by  plaintiff 
on  the  occasion  alleged.  The  contradictory  expert  evi- 
dence of  other  doctors,  introduced  by  the  defendant, 
who  afterwards  examined  the  child,  as  to  the  extent  of 
the  injuries,  and  the  testimony  of  the  defendant's  con- 
ductor and  others,  denying  that  plaintiff  Avas  injured 
when  being  helped  off  the  car,  and  the  testimony  of 
other  witnesses  tending  to  sliow  an  injury  received  by 
plaintiff  earlier  in  the  day  at  the  picnic  grounds,  and  of 
her  complaining  and  limping  before  the  occasion  when 
she  alleg(*s  slie  was  injurcnl  by  being  jerked  or  pulled 
from  the  train,  makes  no  more,  at  most,  than  a  serious 
contradiction  on  the  material  question  of  injury  as  laid 
in  the  complaint,  which  could  only  be  settled  by  a 
submission  of  the  question  to  the  jury.     The  evidence 
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was  in  conflict,  and  it  tecame  a  question  for  the  jury 
to  determine.  K,  C,  M.  d  R.  Ity.  Co,  v.  Matthetos.  142 
Ala.  298,  39  South.  207;  May  i\  t^tate.  155  Ala,  52,  46 
South.  273. 

While  the  witnesses  generally,  in  testifying,  called 
the  person  who  is  spoken  of  as  having  jerked  the  plain- 
tiff from  the  car  "conductor,"  when  narrating  the  event, 
one  of  the  plaintiff's  witnes.ses  (Mrs.  Barber)  testified 
that  the  man  who  pulle^i  or  jerked  the  plaintiff  from 
th(»  car  was  young,  clean-shaven,  dressed  in  a  railroad 
uniform,  and  wore  a  cap,  and  that  she  had  seen  the 
same  man  previously  on  the  same  day  taking  up  tickets 
on  the  train.  The  testimony  of  other  witnesses  showed 
that  the  conductor  on  the  train  was  stout,  appeared  to 
he  about  55  years  of  age,  and  wore  a  mustache,  and 
that  on  the  diiy  in  question  the  auditor  was  assisting 
the  conductor  in  taking  up  tickets  and  handling  the 
train,  and  that  he  wore  a  railroad  uniform  and  cap 
and  was  appan^nlly  of  the  same  general  appearance 
as  the  man  described  by  Mrs.  Barber  as  the  person 
whom  she  saw  jerk  or  pull  the  plaintiff  from  the  car  at 
the  time  she  received  the  alleged  injuries.  Under  this 
evidence,  there  was  no  error  in  the  court's  refusing  to 
give  the  written  charge  made  the  ground  of  the  fourth 
assignment  of  error.  The  charge  is  not  numbered  as 
set  out  in  the  record,  as  it  should  be  so  as  to  he  prop- 
erly identified  and  referred  to.  It  cannot  be  deemed  a 
clear  statement  of  a  legal  principle,  such  as  would  put 
the  court  in  error  for  refusing  it,  and  is  not  free  from 
the  vice  of  Inking  an  instruction  on  the  weight  of  the 
evidence  and  an  invasion  of  the  province  of  the  jury. 
What  the  testimony  was,  and  what  it  proved,  and  its 
weight  and  sufficiency,  are  questions,  not  for  the  court, 
but  for  the  jury.  C.  of  (}.  It  if.  Co.  r.  D.  ^f.  Co..  159  Ala. 
225,  49   South.   43. 
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Thft  evidence  was  in  conflict  as  to  there  being  an  in- 
jury for  which  the  defendant  was  responsible,  and  the 
extent  of  the  injury  and  who  occasioned  it  were  all 
matters,  under  the  issues  made  and  the  evidence,  for 
the  jury  to  pass  upon,  and  the  court  was  not  in  error  in 
refusing  any  of  the  written  charges  requested  by  the 
defendant;  nor  can  we  say,  after  a  careful  examination 
of  all  the  evidence  as  set  out  in  the  bill  of  exceptions, 
that  the  verdict  is  excessive,  or  that  the  verdict  is  so 
manifestly  against  the  preponderance  of  the  evidence 
as  to  clearly  convince  the  court  that  it  is  wrong  and 
unjust,  and  that  the  action  of  the  trial  court  was  erro- 
neous in  refusing  appellant's  motion  for  a  new  trial. 
Only  when,  after  allowing  all  reasonable  presumptions 
in  favor  of  the  verdict's  correctness,  the  court  is  clearly 
convinced  that  it  is  wrong  and  unjust,  is  the  court  of 
review  authorized  to  put  the  trial  court  in  error  for 
refusing  a  motion  for  a  new  trial  based  upon  such 
grounds.  Cobb  v.  M alone  &  Collins,  92  Ala.  630,  9 
South.  738;  Binnhighnm  Ry,  &  E.  Co.  v.  Mason,  144 
Ala.  387,  39  South.  590,  and  authorities  cited  in  the 
opinion  of  that  case. 

As  we  have  said,  the  trial  court  committed  no  error 
in  refusing  the  charges  requested  by  the  defendant,  nor 
was  there  error  in  overruling  the  motion  for  a  ncAv  trial. 
The  assignments  of  error  are  without  merit,  and  the 
case  )nust  be  afliiined. 

Aftirined. 


33  CA. 
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Central  of  Ga.  Ry.  Co.  v.  Carlisle. 

Da  hi  age  for  Injury  to  Passenger. 

(Decided  Nov.   14,  1911.  56   South.  737.) 

1.  Carriers;  Passengers;  Discharye  in  Setting  Down. — It  is  the 
duty  of  the  common  carrier  to  safely  deliver  Its  passengers  at  the 
station  to  which  they  have  paid  their  fares,  including  the  announce- 
ment of  the  arrival  of  the  train  at  the  station,  with  reasonable  op- 
portunity there  to  leave  the  cars,  and  when  it  has  done  these  things 
and  has  afforded  a  safe  and  convenient  means  for  alighting,  the  car- 
rier's duty  has  been  performed. 

2.  Same;  Assisting  Passenger  to  Alight. — Except  in  cases  where  a 
carrier  has  accepted  a  passenger  who  is  unable,  through  disability, 
to  care  for  himself,  and  such  disability  is  known  at  the  time  of  ac- 
ceptance, or  where  a  passenger  is  too  sick  or  disabled  to  alight  with- 
out aid,  it'  is  not  the  duty  of  a  carrier  to  assist  its  passengers  to 
alight. 

2.  Same. — Where  a  carrier  offers  through  its  agents  to  assist  a 
passenger  to  alight  from  its  cars,  it  is  bound  to  exercise  due  care  in 
rendering  such  assistance. 

4.  Same. — Where  a  woman  passenger  is  accompanied  by  her  hus- 
band who  is  apparently  capable  of  assisting  her,  the  duty  of  the  car- 
rier to  give  her  assistance,  is  suspended,  and  no  recovery  can  be 
had  for  a  failure  to  exercise  it. 

5.  Same;  Rules  of  Carrier. — A  non  conformity  to  the  rules  of  a 
carrier  which  re<iuires  conductor  to  assist  lady  passengers  in  alight- 
ing would  not  impose  liability  on  the  carrier,  unless  known  to  and 
relied  upon  by  the  j)assenger,  or  her  husband,  as  such  duty  was 
wholly  gratuitous. 

(5.  Same;  Passenger  Aeeompanied  by  Husband. — The  fact  that  the 
husband  was  carrying  a  baby,  did  not  render  him  unable  to  assist 
his  wife  in  alighting.  In  such  a  sense  as  to  make  it  the  duty  of  the 
carrier's  agent  to  assist  her. 

7.  Same;  Mlio  Are  Disabled  Pas.sengers. — Although  a  female  pas- 
senger was  carrying  a  vali.se  and  umbrella  and  fan  when  she  at- 
tempteil  to  alight  from  the  car,  her  condition  was  not  one  of  such 
obvious  Infirmity  or  disability  as  to  entitle  her  to  the  assistance  of 
the  ciTrrier's  servants  or  agents  In  alighting. 

S.  Same:  Eiidenee;  Suffieieney. — The  evidence  stated  and  held  In- 
sufficient to  show  a  rule  requiring  conductors  to  physically  assist 
lady  passengers  in  alighting. 

0.  Same. — The  evidence  in  the  case  examined  and  held  insufficient 
to  show  that  the  steps  of  the  train  were  defective,  so  as  to  cause  the 
passenger  to  fall  while  alighting. 
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Appeal  from  Coosa  Circuit  Court. 

Heard  before  Hon.  H.  P.  Merritt^  Special  Judge. 

Action  by  Mrs.  Bennie  May  Carlisle  against  the  Cen- 
tral of  Georgia.  Railway  Company  for  damages  for 
injuries  received  in  alighting  from  one  of  defendant's 
passenger  trains.  Judgment  for  plaintiff  and  defend- 
ant appeals.    Reversed  and  remanded. 

George  P.  Harrison  for  appellant.  When  a  carrier 
safely  transports  a  passenger  to  the  station  to  which 
lie  has  paid  his  fare,  announces  the  arrival  at  the  sta- 
tion and  affords  reasonable  and  safe  opportunity  to 
alight,  it  has  discharged  its  duty. — 5  A.  &  E.  Enc.  of 
Law,  579;  18  A.  &  E.  R.  R.  Cases,  245;  42  Miss.  607; 
97  Am.  Dec.  478 ;  38  Fed.  825.  There  is  no  rule  requir- 
ing carriers  to  assist  passengers  in  every  case  to  get 
off  and  on  their  vehicles.— 27  S.  C.  268;  30  A.  &  E.  R. 
R.  Cases,  571;  116  In.  App.  171;  73  la.  579;  55  Minn. 
271.  The  assistance  of  the  conductor  is  purely  a  mat- 
ter of  courtesy,  and  not  at  all  encumbent  upon  him  in 
the  line  of  his  duty.— 18  A.  &  E.  R.  R.  Cases,  245;  42 
Miss.  607;  97  Am.  Dec.  478;  73  la.  581;  106  N.  Y.  136. 
Of  course,  if  the  passenger  needs  special  assistance, 
either  from  sickuess  or  other  misfortune,  and  this  fact 
is  known  to  the  servants  of  the  carrier,  it  is  their  duty 
to  render  it,  but  they  are  not  required  to  anticipate. 
— 97  Pac.  1109.  A  rule  requiring  such  assistance  is 
purely  voluntary,  and  is  not  available  unless  known  to 
and  relied  on  by  the  passenger  to  his  hurt. — 6  Cyc. 
(>11;  11H5  Mo.  392. 

Riddle,  Ellis,  Riddle  &  Pulett^  for  appellee.  Fail- 
ure tc  conform  to  the  rules  of  the  company  requiring 
ccmductors  to  assist  lady  passengers  to  alight  is  action- 
able negligence. — 8  Cyc.  611.    A  carrier  is  bound  to  set 
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a  passenger  down  safely. — 51  Am.  St  Rep.  303.  It  is 
tlie  <lutT  of  a  conductor  to  assist  passengers  to  alight 
who  are  encumbered  with  baggage. — 97  Pac.  1109. 
Where  the  evidence  is  in  conflict  on  any  material  ques- 
tion such  question  is  properly  submitted  to  the  jury 
for  il8  decision,  and  when  decided,  the  finding  is  final. 

PER  CIJlflAM.— 1.  It  is  the  duty  of  a  railroad  com- 
pany, as  a  common  carrier  of  passengers,  to  safely  de- 
liver its  passengers  at  the  station  to  which  they  have 
paid  their  fare.  N.  Y,,  etc.,  Ry,  Co.  v.  Doaney  115  Ind. 
435,  17  N.  E.  913,  1  L.  R.  A.  157,  7  Am.  St.  Rep.  451, 
456.  This  includes  the  announcement  of  the  arrival  of 
the  train  nt  the  station,  with  a  reasonable  opportunity 
to  there  leave  the  cars.  Raberv  v.  Central  Iowa  R.  Co., 
73  Iowa,  579,  35  N.  W.  645,  5  Am.  St.  Rep.  708;  Hurt 
V,  St  Louis,  etc,  R.  Co.,  94  Mo.  255,  7  S.  W.  1,  4  Am. 
St.  Kep.  374:  Sevier  v.  V.  c6  M.  R.  Co.,  61  Miss.  11,  48 
Am.  I\op.  74.  And  when  it  has  done  these  things  and 
allorded  also  a  safe  and  convenient  means  for  alighting 
and  departing,  the  carrier's  duty  has  been  fully  dis- 
charged. Raben  v.  Central  loxca  R.  Co.,  74:  Iowa,  732, 
34  N.  W.  621. 

In  accordance  with  these  principles,  it  has  been  set- 
tled by  an  overwhelming  array  of  authorities  that  the 
law  does  not  impose  upon  the  carrier  the  duty  of  assist- 
ing passengers  to  alight  from  its  cars.  Hanlon  v.  Cen- 
Dal  R.  Co^  of  N.  J.,  187  N.  Y.  73,  79  N.  E.  846,  10  L. 
R.  A.  (X.  S.)  411  and  note,  116  Am.  St.  Rep.  591;  Cen- 
tral R.  Co.  V.  Cruse,  123  Ky.  463,  96  S.  W.  821,  29  Ky. 
Law  Rep.  914,  8  L.  R.  A.  (N.  S.)  299,  citing  and  dis- 
cussing many  cases;  McGorem  v,  Internrhan  R.  Co., 
136  Iowa,  13,  111  N.  W.  412,  13  L.  R.  A.  (N.  S.)  476, 
125  Am.  St.  Rep.  215;  St.  Louis,  etc.,  R.  Co.  v.  Green, 
85  Ark.  117,  107  S.  W.  168,  14  L.  R.  A.  (N.  S.)  1148; 
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Rahcn  i\  Ventral  foica  R.  Co.,  supra;  Hurt  v.  St.  Louis, 
etc.,  R.  Co.,  supra;  5  A.  &  E.  Ency.  Law  (2d  Ed.)  579; 
6  Cyc.  11. 

Tli;>re  is  a  goDc^rally  recognized  exception  to  this  rule, 
however,  where  a  person  is  accepted  as  a  passenger  who 
is  nnahle,  through  physical  or  mental  disability,  to 
care  for  liimself,  and  this  disability  is  known  or  made 
known  to  th(?  carrier  at  the  time  of  acceptance.  Wih 
Hams  V.  L.  <t  A^  R.  Co.,  150  Ala.  324,  43  South.  576,  10 
L.  R.  A.  (N.  S.)  413;  111.  Central  R.  Co.  v.  Cruse,  supra, 
note. 

By  the  weight  of  authority,  also,  it  is  held  to  be  the 
duty  of  the  carrier  to  assist  a  passenger  in  alighting  if, 
obviously  to  its  ag(»nts  in  charge,  such  passenger  is  then 
too  sick  or  infirm  or  disabled  to  safely  alight  without 
aid.  6  Cyc.  (ill,  and  cases  cited;  case  note  to  III.  Cen- 
tral R.  Co,  V.  Cruse,  supra.  But  it  is  not  the  carrier's 
dutj'^  to  anticipate  such  disabilities  or  needs,  nor  to  be 
on  the  lookout  for  them.  III.  Central  R.  Co.  v.  Cruse, 
123  Ky.  463,  96  S.  W.  821,  29  Ky.  Law  Rep.  914,  8  L. 
R.  A.   (N.  S.)  303. 

Again,  by  all  the  authorities,  it  is  held  that  if  assist- 
ance is  actually  proffered  to  a  passenger,  whether  in 
need  of  it  or  not,  injurious  negligence  with  respect 
thereto  rendeis  the  carrier  liable.  WilliOfmiS  v,  L.  &  N. 
R.  Co.,  150  Ala.  324,  43  South.  576,  10  L.  R.  A.  (N.  S.) 
413;  Hanlon  v.  Central  R.  Co.,  187  N.  Y.  73,  79  N.  E. 
846,  10  L.  R.  A.  (N.  S.)  411,  and  note,  116  Am.  St.  Rep. 
591. 

2.  Applying  these  principles  to  the  facts  of  the  pres- 
ent case,  it  is  cloar  that  the  condition  of  the  plaintift' 
when  she  sought  to  alight  was  not  one  of  obvious  in- 
firmity or  disability;  although  she  was  carrying  "a  valise, 
a  parasol  and  a  fan" ;  nor  does  it  appear  that  the  con- 
ductor even  saw  what  she  had  in  her  hands  as  she  came 
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out  and  doseeudecl  the  steps  of  the  car.  Neitlier  she  nor 
her  husband,  just  in  frrmt  of  her,  asked  for  or  appeared 
to  desire  assistance,  and  there  was  no  duty  to  volunteer 
to  ffive  it;  nor  was  she  relying  upon  any  one's  assist- 
ance negligently  rendered  or  withheld. 

3.  It  is  insisted,  however,  that  the  carrier's  rules 
requiri'd  its  c«)uductors  to  assist  lady  passengers  on  and 
off  its  cars.  The  only  evidence  on  this  point  is  the 
statement  of  the  conductor,  Gordie,  that  "the  rules  re- 
quire you  to  see  them  (ladies)  safely  on  and  off."  He 
further  stated :  "I  have  had  the  practice  a  good  many 
years  wJien  ladies  have  baggage  to  help  them  off  when 
they  ask  me,  and  very  often  when  1  find  an  old  gen- 
tleman or  an  old  lady  I  help  them  off  without  being 
asked." 

This  falls  very  far  short  of  tending  to  show  a  rule 
requiring  conductors  to  physically  assist  lady  passen- 
gers in  alighting.  And,  even  if  such  a  rule  were  con- 
ceded, the  duty  was  gratuitously  assumed,  and,  unless 
known  to  and  relied  upon  by  such  a  passenger  to  her 
hurt,  nonconformity  thereto  by  its  agents  would  im- 
pose no  liability  on  the  carrier.  Barney  v,  Ry.  Co. 
12f>  ^lo.  392,  28  S.  W.  1069,  26  L.  R.  A.  847, 

4.  There  is  another  point  of  view  unfavorable  to 
plaintiff's  contention.  If  a  person  othemise  entitled  to 
receive  the  volunteer  aid  of  the  carrier's  agents  in 
alighting  from  the  car  is  nevertheless  attended  by  hus- 
band or  friend  apparently  capable  of  giving  the  needed 
assistance,  the  duty  of  the  carrier  is  suspended,  and 
assistance — at  least  volunteer  assistance — need  not  be 
proffered.  As  stated  in  Hurt  v.  St  Louis,  etc.,  Ry.  Co., 
supra :  "When  a  man  l>ecomes  a  passenger  on  a  railroad 
car  with  his  wife  and  little  ones,  he  is  their  guardian 
and  protector;  he  has  the  supervision  of  their  safety; 
and  the  family  group,  so  far  as  the  act  of  debarkation 
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from  the  cars  is  concerned,  is  to  be  regarded  to  all  in- 
tents and  purposes  as  a  unit,  an  indivisible  integer." 
94  Mo.  264,  7  S.  W.  4,  4  Am.  St.  Rep.  379. 

In  the  present  case,  inability  of  the  husband  to  ren- 
der the  needed  help  cannot  be  predicated  upon  the  fact 
that  he  carried  a  baby;  for  at  least  one  arm  may  have 
nevertheless  been  left  entirely  free  and  available  for 
other  uses.  But  the  husband  testified  that,  although 
his  wife  was  "right  l)ehind  him,"  he,  like  the  conductor, 
"was  looking  at  the  crowd." 

5.  It  is  the  contention  of  the  plaintiff  that,  regard- 
less of  the  defendant's  alleged  duty  to  assist  the  plain- 
tiff in  alighting,  she  was  entitled  to  recover  on  account 
of  a  defect  in  the  steps  of  the  car  which  proximately 
produced  her  fall  and  consequent  injury. 

Her  testimony  on  this  point  is  as  follows:  "I  had 
started  down  the  steps  that  led  down  to  that  footstool. 
I  went  to  the  steps  and  something  caught  my  heel  and 
pulled  it  off  and  I  fell.  *  *  *  /  dan't  know  tahat 
it  teas  that  threw  me  doiati.  There  was  something 
caught  the  heel  of  my  shoe  and  threw  me  down."  She 
further  saj^s:  "I  did  not  see  any  defect  there  at  all  in 
the  platform  or  the  steps — I  never  noticed."  And  her 
husband  says :  "I  did  not  see  any  defect  at  all  on  those 
steps  or  that  platform  or  the  ground  where  she  alighted 
from  the  train.  I  did  not  notice  any."  On  this  same 
point  the  conductor  says:  "I  did  not  make  a  thorough 
examination  of  the  steps  when  I  picked  up  the  heel. 
There  was  nothing  on  the  step  whatever,  and  I  used  the 
car  from  there  to  Columbus.  I  examined  the  steps  only 
like  one  who  would  look  to  see  if  there  was  anything 
there.  There  wa*s  nothing  fixed  about  the  steps  that 
would  catch  a  shoe  heel  and  throw  one  down.  There 
was  no  hole  or  crack  in  them,  and  no  nails  sticking  out. 
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They  were  in  good  condition."  It  clearly  appears  with- 
out dispute  that  the  detached  section  of  plaintiff's  shoe 
heel  was  picked  up  by  the  conductor  on  the  second  step 
descending,  and  that  it  was  lying  there  loose. 

The  plaintiff  says  she  had  worn  these  particular  shoes 
a  good  deal  before,  but  her  husband  says  they  were  new 
Sunday  shoes,  with  heels  that  tapered  a  good  deal  down 
to  a  point — different  from  her  everyday  shoes  in  this 
respect. 

From  such  evidence  as  this  not  even  loose  conjecture 
— to  say  nothing  of  rational  inference — can  attribute 
plaintiff's  accident  to  a  defective  condition  of  the  car 
steps,  and  it  is  too  plain  for  argument  that  the  defend- 
ant was  entitled  to  the  general  affirmative  charge. 

Reversed  and  remanded. 

Note. — The  foregoing  opinion  was  prepared  by  Mr. 
Justice  SoMBKViLLE^  of  the  Supreme  Court,  before  the 
transfer  of  the  case  to  this  court,  and  is  adopted  by 
this  court. 


(Jeiitral  of  Georgia  Ry.  Co.  v.  Clements. 

Damage  fw  Injury  to  Passenger. 

(Decided  Dec.  1,  1911.     57  South.  52.) 

1.  EviiJence;  Experts;  Effect. — Expert  testimony  as  to  physical 
condition,  disease,  injury,  etc.,  goes  to  the  Jury  to  be  weighed  by 
them  with  other  evidence  in  passing  on  the  true  cause  of  the  dis- 
ease in  question,  if  it  is  a  material  subject  of  inquiry. 

2.  tiame;  Injuries;  Non  Expert  Evidence. — Under  the  evidence  in 
this  case  as  to  the  nature  and  character  of  the  injury,  and  the  ex- 
I)ert  opinion,  the  plaintiff,  a  non  expert,  should  not  have  been  per- 
mitted to  testify  that  the  Injury  to  his  chest  had  affected  his  lungs 
or  speaking  organ. 
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Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearob. 

Action  by  W.  F.  Clements  against  the  Central  of 
Georgia  Railway  Company  for  injuries  alleged  to  have 
been  received  in  alighting  from  the  train,  or  while  on 
the  station  ground  of  the  defendant.  Judgment  for 
plaintiff  and '  defendant  appeals.  Reversed  and  re 
manded. 

B.  F.  Rbid^  for  appellant.  The  court  erred  in  the 
admission  of  evidence  that  the  plaintiff  asked  the  doc- 
tor to  hold  on,  that  his  side  hurt  him  so  bad. — Stowers 
F.  Co.  V.  Brakey  158  Ala.  647.  The  witness  Jones  should 
not  have  been  allowed  to  answer  as  to  how  the  plaintiff 
complained,  as  it  was  not  a  part  of  the  res  gestae. — 
Nelson  v.  The  State,  130  Ala.  83.  The  plaintiff  was 
improperly  allowed  to  thrust  illegal  evidence  into  the 
case. — Nelso7i  t\  The  State,  supra.  Counsel  discusses 
other  assignments  of  error  relative  to  evidence,  but 
without  additional  citation  of  authority.  Counsel  also 
insists  that  under  the  evidence,  defendant  was  entitled 
to  the  aflftrmative  charge  and  in  support  thereof  cites. — 
McMelon  v.  The  I.  C.  R,  R.  Co.  52  South.  783. 

n.  L.  Martin,  for  appellee.  All  the  evidence  objected 
to  in  assignments  of  error  1  to  12  called  for  matters 
which  were  of  the  res  gestae,  and  were  properly  ad- 
mitted.— Western  S.  C.  d  F.  Co.  v.  Beatn,  163  Ala.  255; 
148  Ala.  519;  151  Ala.  77;  Id.  118.  Counsel  discuss  the 
other  assignments  of  error,  and  cite  the  authorities 
above  set  forth.  The  defendant  was  not  entitled  to 
the  affirmative  charge.— 121  Ala.  123;  91  Ala.  426;  108 
Ala.  423;  120  Ala.  153;  132  Ala.  418, 


Digitized  by 


Google 


522  COURT  OF  APPEALS  IVol 

[Central  of  Georiria  Ry.  Co.  v.  Clements.] 

DB  GRAFFEXRIED,  J.— 1.  The  most  difficult  prac- 
tical science  of  which  we  have  knowledge  is  the  science 
of  medicine.  It  is  a  matter  of  common  knowledge  that 
the  most  eminent  diagnosticians  frequently  disagree  as 
to  the  true  nature  or  actual  cause  of  a  disease.  While 
for  some  of  the  simple  and  common  ailments,  such  as 
colds,  indigestion,  headaches,  etc.,  the  ordinary  man 
suffering  therefrom  may,  in  a  rough,  practical  way,  as- 
sign the  cause,  nevertheless,  when  the  cause  of  a  disease 
or  of  some  material  ailment  of  an  important  organ  of  the 
human  body  is  the  subject  of  inquiry,  only  the  opinion 
of  a  diagnostician,  of  a  man  skilled  in  the  mysteries 
of  medicine,  can  ordinarily  be  resorted  to.  And  when 
this  is  done  the  law  kaows  that  the  opinion  of  an  ex- 
pert is  not  infallible,  and  such  opinion,  when  rendered 
upon  a  given  state  of  facts,  goes  to  the  jury  as  evidence 
to  l)e  weighed  by  them,  along  with  the  other  evidence, 
in  passing  on  the  question  as  to  the  true  cause  of  the 
disease  or  ailment,  if  that  is  a  subject  of  material  in- 
quiry before  thom.  Mobile  Life  l7us.  Co.  v  Walker,  58 
Ala.  290 ;  Ziim  t\  Rice,  161  Mass,  571,  37  N.  E.  747. 

2.  The  appellee,  after  he  had  alighted,  or  in  attempt- 
ing to  alight,  from  a  train  of  appellant,  received  cer- 
tain injuries,  but  whether  they  were  received  by  him 
through  the  negligence  of  appellant's  servants  while 
acting  in  the  line  of  tlieir  employment  was  a  matter  in 
grave  dispute.  If  the  evidence  of  appellee  contained 
the  true  version  of  the  matter,  there  was  evidence  from 
which  the  jury  were  authorized  to  find  a  verdict  in  his 
favor.  On  the  other  hand,  if  appellant's  witnesses 
swore  tru  til  fully,  then  there  should  have  been  a  verdict 
for  the  appellant.  Appellant's  testimony  tended  to  show 
that  appellee's  injuries  were  received  after  he  had 
alighted  from  the  train,  and  were  cause<l  by  reason  of 
the  fact  that  appellee  fell  over  a  stool. 
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3.  A  few  days  after  receiviDg  the  injuries,  the  ap- 
pellee was  attended  by  a  phj-sician,  who,  testifying  as 
a  witness  in  behalf  of  appellee  on  the  trial  in  the  court 
below,  said:  "I  also  found  that  something  had  pierced 
his  breast  apparently,  and  took  it  for  granted  that  it 
was  an  umbrella  rib  that  had  pierced  it.  It  had  a  scab 
on  it,  but  I  would  not  pull  it  off,  and  did  not  probe  it." 
Whether  this  wound  was  a  mere  surface  wound,  or 
whether  the  instrument  which  made  it  went  through 
the  chest,  the  evidence  fails  to  disclose.  In  this  evi- 
dence of  this  physician,  there  is  nothing  to  be  found 
about  any  injury  to  appellee's  lungs  or  speaking  organs, 
and  the  evidence  of  this  physician  was  appellee's  evi- 
dence. It  appeared  from  the  evidence,  that,  certainly 
at  one  time,  and  possibly  at  the  time  of  the  trial,  ap- 
pellee complained  of  a  throat  or  lung  trouble,  or  both, 
and  the  court,  against  the  seasonable  objection  of  ap- 
pellant, permitted  the  appellee  to  testify  that  the  in- 
jury received  by  him  to  his  chest  had  affected  his  lungs 
or  speaking  organs. 

It  is  not  pretended  that  appellee  was  a  physician  or 
a  medical  expert.  It  is  our  understanding  that  a  wit- 
ness who  is  not  an  expert  may  testify  to  facts,  but,  as 
above  stated,  as  a  general  rule,  not  to  deductions  or 
conclusions  from  facts.  In  case  of  an  injury,  he  may 
state  the  facts,  his  symptoms,  etc.;  but  he  cannot,  as 
a  rule,  state  that  such  injuries  resulted  in  some  par- 
ticular disease  to  some  organ  not  aettwUy  injured.  In 
the  present  case,  it  was  entirely  permissible  for  appellee 
to  state  that  the  rib  of  an  umbrella  stuck  into  his  chest, 
that  his  hands  were  bruised,  his  fingers  and  ribs  broken, 
and  his  hips  injured,  and  it  was  also  permissible  for  him 
to  state  that  after  that  time  he  suffered  from  a  cough 
and  a  sore  throat;  but  we  think  that  only  an  expert 
could  say  that  his  lungs  or  speaking  organs,  neither  of 
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which  organs  was  actually  injured  by  the  fall,  had  be- 
come involved  by  reason  of  injuries  to  the  above  or  other 
parts  of  his  body.  This  deduction  was  one  only  which 
a  medical  expert  could  draw  from  the  facts,  or  the 
jury  in  their  exclusive  province  as  triers  of  the  facts. 
Suppose  a  few  weeks  after  the  alleged  injuries  the 
appellee  had  been  taken  with  a  fever.  Could  he  be 
permitted  to  say  that,  in  his  opinion,  the  injuries  were 
the  cause  of  the  fever?  Suppose  he  had,  shortly  after 
the  injuries,  been  attacked  with  pneumonia.  Could  he 
be  permitted  to  say  that  such  pneumonia  was  caused  by 
his  injuries?  The  questions,  it  seems  to  us,  formulate 
their  own  answer.  Whether  the  alleged  cough  or  throat 
trouble  was  due  to  tuberculosis,  la  grippe,  or  to  the 
injuries  received  by  him  was  certainly  not  for  appellee, 
a  nonexpert,  but,  at  best,  for  a  medical  expert  or  the 
jury,  under  all  the  facts,  to  say.  "It  is,  as  a  general 
rule,  not  permissible  to  examine  as  to  the  opinions 
or  conclusions  of  a  witness,  for  these  are  to  be  formea 
by  the  jury,  unless  where  the  opinion  is  an  inference 
of  skill  and  judgment.  The  legal  course  is  to  ask  such 
questions  as  will  elicit  facts  from  which  the  jury  may 
draw  their  own  conclusions.''  Bullock  v.  Wilson^  5 
Port.  338;  Western  Steel  Car  &  Fomidry  Co,  v.  Bean, 
163  Ala.  255,  50  South.  1012. 

We  are  therefore  of  opinion  that  the  court  committed 
reversible  error  in  permitting  the  above  testimony  to  go 
to  the  jury.  The  record  does  not  affirmatively  show 
that  the  admission  of  this  evidence  was  not  prejudicial 
to  appellant,  for  we  do  not  know  what  weight  the  jury 
attached  to  it  in  estimating  appellee's  damages. 

4.  There  are  a  number  of  other  questions  presented 
by  the  record,  but,  as  they  may  not  arise  on  a  subse- 
quent trial  of  this  case,  we  refrain  from  discussing 
them. 
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The  judgment  of  the  court  below  is  reversed^  and  the 
cause  remanded. 

Reversed  and  remanded. 


Republic  Iron  &  Steel  Co.  v.  Lawson. 

Damage  for  Injury  to  Employe, 

(Decided  Nov.  14.  1911.     56  South.  597.) 

1.  Appeal  and  Error;  Review;  Presumptions. — A  presumption  of 
Injury  arises  where  error  Is  shown,  and  a  reversal  will  follow  un- 
less the  record  rebuts  the  presumption. 

2.  Same. — Where  the  action  was  for  Injury  to  a  driver  In  a  coal 
mine  because  of  the  derailment  of  a  car.  and  the  only  material  ques- 
tion was,  as  to  why  the  derailment  occurred,  the  defendant  was  not 
prejudiced  by  a  statement  from  a  witness  that  the  plaintiff  was  in- 
jured on  account  of  the  car  being  derailed  as  he  was  hauling  coal 
from  the  mine. 

3.  Same;  Depositions ;  Ohjcetion;  Sufficiency. — Where  the  party 
taking  the  deposition  agreed  that  any  objection  which  might  have 
been  urged  or  taken  at  the  time,  might  be  brought  to  the  attention 
of  the  court  at  the  trial,  and  objections  were  taken  separately  to  cer- 
tain portions  of  the  depositions,  and  exceptions  reserved  thereto  in 
proper  form,  such  obbjectlon  was  proi>erly  presented  for  review. 

4.  Same;  Harmless  Error;  Evidence. — Where  evidence  is  admitted 
under  a  certain  count,  and  that  count  is  afterwards  withdrawn  from 
the  jury,  the  admission  of  the  evidence  is  harmless,  if  erroneous. 

5.  Evidence;  Personal  Knoiclcdge. — Where  a  witness  testified  that 
he  saw  the  plaintiff  imtaedlately  before  his  Injury  driving  down  the 
entry  of  a  coal  mine,  and  that  immediately  after  the  accident  he 
saw  him  pinioned  between  the  derailed  car  and  the  side  of  the  mine, 
a  statement  by  him  that  the  plaintiff  was  hurt  on  account  of  the 
derailment  of  the  car  as  he  was  hauling  coal  from  the  mine,  was 
not  objectionable  because  the  witness  did  not  see  the  accident. 

6.  Depositions;  Objection;  Time;  Waiver. — Under  the  rule  that  a 
question  must  be  objected  to  before  the  witness  answered,  or  the  ob- 
jection is  waived,  a  waiver  of  this  requirement  Is  not  shown,  where 
the  parties  on  taking  the  deposition  agreed  that  any  objection  which 
might  have  been  urged  before  the  commissioner  could  he  objected  to 
at  the  trial. 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  Charles  A.  Sbnn. 
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Action  by  W.  D.  Lawson,  pro  ami,  against  the  Re- 
public Iron  &  Steel  Company,  for  damages  for  injuries 
while  engaged  in  the  duties  of  his  employment.  Judg- 
ment for  plaintiff  and  defendant  appeals.    Affirmed. 

Percy^  Benners  &  Burr,  for  appellant.  When  a  wit- 
ness swears  to  a  fact,  it  may  be  shown  on  his  cross  ex- 
amination that  he  was  mistaken,  or  was  stating  a  mere 
conclusion.— So.  Rij,  Co.  v.  Rail,  145  Ala.  227;  B.  R.  L. 
iSo  P.  Co.  V.  Ellard,  135  Ala.  445;  Patterson  v.  Coal- 
brook,  29  N.  n.  94.  On  these  authorities,  it  is  insisted 
that  the  court  erred  in  the  admission  of  the  evidence 
complained  of. 

Bowman,  Harsh  &  Beddow,  for  appellee.  It  is  the 
cardinal  rule,  applicable  as  well  to  depositions  as  to 
testimony  ore  tenus  that  objection  is  waived  unless  in- 
terposed before  the  question  was  answered. — Hatmnond 
V,  The  f!iiate,  147  Ala.  72.  On  this  authority  it  is  urged 
that  any  error  was  harmless  or  was  waived.  Counsel 
discuss  other  assignments  *  relative  to  evidence,  but 
without  further  citation  of  authority. 

i)B  GRAFFENRIED,  J.— This  suit  was  brought  by 
appellee  against  appellant  for  damages  because  of  in- 
juries received  by  him  on  account  of  the  derailment  of 
a  car  while  appellee  Avas  at  work  for  appellant  in  a 
coal  mine. 

1.  The  judgment  of  a  court  will  not  be  reversed  on 
account  of  a  ruling  of  a  trial  judge  in  the  trial  of  a 
cause,  unless  that  ruling  was  erroneous  and  the  ruling 
was  acc()mi)anied  with  injury  to  the  party  complaining. 
When  error  is  sliowu,  the  presumption  of  injury  arises, 
but,    where  the   record   rebuts  that  presumption,   the 
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judgment  of  the  trial  court  will  not,  on  that  account, 
be  disturbed. 

2.  In  the  present  case  the  only  errors  assigned  relate 
to  the  refusal  of  the  trial  court  to  exclude,  upon  motion 
of  appellant,  certain  parts  of  a  deposition  which  was 
introduced  in  evidence  in  the  cause  by  the  appellee. 
Wlien  the  deposition  was  taken,  the  parties  agreed 
that  "any  objection  which  might  have  been  urged  or 
taken  at  the  time  the  deposition  was  taken  before  the 
commissioner  may  be  brought  to  the  attention  of  the 
court  and  objected  to  at  the  time  of  the  trial  of  the 
cause,"  and  as  objections  were  taken,  separately  and 
severally,  by  appellant  to  certain  portions  of  the  above 
deposition  when  the  trial  of  this  case  was  had,  and 
exceptions  to  the  rulings  of  the  trial  court  thereon  re- 
served in  proper  form  for  the  consideration  of  this 
court,  we  shall  consider,  upon  its  merits,  each  assign- 
ment of  error  which  is  thereby  properly  raised  for  the 
consideration  of  this  court. 

3.  On  his  direct  examination  the  witness  stated: 
"Appellee  was  hurt  on  account  of  car  being  derailed 
as  he  was  hauling  coal  from  the  mines."  Appellant 
moved  to  exclude  the  above  statement  from  said  de- 
position, and  assigns  the  refusal  of  the  court  to  grant 
the  motion  as  error,  because,  on  his  cross-examination, 
the  witness  said:  "I  was  not  present  when  the  accident 
happened,  and  did  not  see  the  car  run  oil  the  track. 
I  got  there  about  three  minutes  after."  The  ground  of 
the  motion  of  appellant  to  exclude  tlie  above  i)art  of  the 
deposition  was  that  the  witness  showed  on  his  cross- 
examination  that,  Avhen  he  said  on  his  direct  examina- 
tion that  appellant  was  hurt  "on  account  of  a  car  be- 
ing derailetl  as  he  was  hauling  coal  from  the  mine,"  the 
witness  was  speaking,  not  from  his  knowle<lge,  but  was 
giving  a  mere  expression  of  his  opinion.     The  witness 
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Btated  further,  however,  on  his  cross-examination,  that, 
while  he  did  not  see  the  car  get  off  the  track,  he  was 
about  100  feet  from  the  place  where  the  accident  oc- 
curred, and,  just  before  the  accident,  had  seen  appellee 
driving  down  the  entry  with  the  cars,  and  that  he  went 
to  appellee  immediately  after  the  accident,  and  saw 
him  pinioned  between  the  derailed  car  and  the  "rib  of 
the  mine."  If  a  man  sees  an  engineer  at  the  throttle  of 
a  locomotive,  and  a  few  moments  afterward  sees  that 
locomotive  off  the  track  and  the  engineer  crushed  under 
it,  he  knows  that  the  engineer  was  injured  because  of 
the  derailment  of  the  locomotive.  He  may  not  know 
why  the  locomotive  was  derailed,  but  he  does  know  that 
but  for  the  derailment  the  engineer  would  not  have 
suffered  the  injuries.  The  fact  of  the  derailment  is  one 
thing;  the  cause  of  it  another.  If  it  be  true,  as  testified 
by  the  witness,  that  he  saw  the  appellee  immediately  be- 
fore  his  injuries,  and  then  saw  him  immediately  after 
the  injuries,  and  found  him  pinioned  between  the  side 
of  the  driveway  and  a  derailed  car,  the  witness  did  know 
that  the  injuries  of  appellee  were  occasioned  by  the 
derailment  of  the  car.  There  is  nothing  in  that  part 
of  the  evidence  above  quoted  to  which  objection  was 
taken  in  which  the  witness  undertook  in  any  way  to 
state  the  cause  of  the  derailment,  and  it  therefore  seems 
to  us  that  the  court  was  without  error  in  permitting 
the  evidence  objected  to  to  remain  before  the  jury. 

4.  In  another  place  in  his  direct  examination  the 
witness  said:  "The  car  next  to  the  mule,  and  the  one 
he  was  sitting  on,  became  derailed  and  the  car  veered 
over  to  one  side  and  caught  William  D.  Lawson's  legs 
between  the  car  and  one  side,  or,  as  it  is  known  in  min- 
ing parlance,  "the  rib  of  the  mine."  It  appears,  as 
stated  above,  from  the  testimony  of  this  witness,  that 
appellee  received  his  injuries  about  100  feet  from  where 
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the  witness  was  at  the  time  of  the  injury,  that  .appellee 
had  just  passed  witness,  and  was  driving  two  cars  which 
were  being  pulled  by  a  mule,  and  that,  when  appellee 
passed  witness,  he  was  sitting  on  the  front  car.  Imme- 
diately after  the  accident,  according  to  the  testimony 
of  this  witness,  he  went  to  appellee  and  found  him  on 
the  front  car,  which  had  been  derailed,  and  which  had 
leaned  o^  er  to  one  side  and  caught  appellee's  legs  be- 
tween the  car  and  the  side,  or  rib,  of  the  mine.  If  the 
witness's  testimony  as  to  what  he  claims  he  actually 
saw  was  true,  then  he  had  a  right  to  make  the  above 
statement  to  the  jury.  The  witness  did  not  undertake 
to  tell  the  jury  why  the  car  was  derailed,  and  the  above 
statement  of  fact  was  within  the  witness'  knowledge,  if 
the  witness  swore  truthfully  when  he  said  that  he  went 
to  appellee  immediately  after  the  injury  and  found  him 
in  the  situation  which  he  described. 

5.  As  we  understand  the  testimony  in  the  case,  there 
was  no  dispute  about  the  fact  that  appellee  was  injured 
on  account  of  the  derailment  of  a  car  which  he  was 
driving  in  appellant's  mine.  The  only  real  questions 
in  the  case,  as  we  understand  it,  were  as  to  why  the 
derailment  occurred,  and  whether  such  derailment  was 
traceable  to  actionable  negligence  on  the  part  of  appel- 
lant and  the  extent  of  the  injuries  of  appellee.  We  are 
authorized  to  presume  that  the  jurors  who  tried  the 
case  were  men  of  ordinary  intelligence  and  we  cannot 
see  how  in  any  way  the  refusal  of  the  trial  court  to 
exclude  from  the  jury  the  above  statements  of  the  wit- 
ness, even  if  technically  subject  to  objection,  could  have 
been  of  injury  to  appellant. 

6.  There  were  five  counts  in  the  comjjlaint.  In  the 
fifth  count  it  was  averred  "that  Frank  Ferguson,  who, 
on  behalf  of  the  defendant,  had  superintendence  of 
plaintiff,  negligently,   in  the  exercise  of  superintend- 
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ence,  caused  plaintiflf,"  etc.     This  count  remained  in 
the  complaint  until  the  case  went  to  the  jury. 

In  the  above  deposition  the  witness  stated  that  he 
had  given  Frank  Ferguson  the  assistant  bank  boss,  no- 
tice of  the  defective  condition  of  the  track  at  the  point 
where  the  injury  occurred.  There  is  nothing  in  the 
record  tending  to  show  that  the  appellant  objected  to 
the  question  which  called  for  the  above  testimony  of 
the  witness,  as  the  record  only  shows  that  the  appel- 
lant moved  to  strike  that  statement  of  the  witness  from 
the  deiKxsition,  and  there  is  nothing  in  the  agreement 
which  we  have  above  quoted,  and  which  was  entered 
into  at  the  time  the  deposition  was  taken,  waiving  the 
requirement  of  the  law  that  the  question  eliciting  evi- 
dence must  be  objected  to  before  the  witness  answers 
the  question  or  the  objection  is  thereby  waived.  When 
the  question  was  asked  and  answered  by  the  witness, 
it  appeared  from  the  pleadings  to  be  relevant  to  show 
that  Ferguson  had  notice  of  the  defect;  but,  as  the  evi- 
dence failed  to  disclose  on  the  trial  that  Ferguson  was 
the  party  to  whom  such  notice  should  have  been  given, 
the  court  eliminated  that  entire  matter  from  the  jury 
by  charging  them  that,  if  they  believed  the  evidence  in 
the  case,  they  could  not  find  for  the  plaintiff  under  the 
fifth  c(mnt  of  the  complaint.  This  charge  is  not  made 
a  part  of  the  bill  of  exceptions,  but  it  is  a  part  of  the 
record,  and  we  think  that,  as  the  record  affirmatively 
shows  tliat  the  court  charged  the  jury  that  they  could 
not  find  for  the  plaintiff  under  the  fifth  count  of  the 
complaint,  it  affirmatively  shows  that  no  damage  was 
done  appellant  by  reason  of  the  refusal  of  the  court 
to  exclude  from  the  jury  that  part  of  the  witness'  de- 
position which  related  to  Ferguson,  the  assistant  bank 
boss.  H.  A.  d  B,  Ix\  R.  Co,  i\  South,  112  Ala.  642,  20 
South.  1003. 
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The  judgment  of  the  court  below  is  affirmed. 
Affirmed. 


St.  L.  &  S.  F.  R.  R,  Co.  V.  McCrory. 

Damage  for  Injury  to  Employe, 

(Decided  Nov.  14,  1911.     56  South.  822.) 

1.  Release;  Fraud;  Evidence. — The  evidence  in  this  case  held  to 
show  that  the  servant,  who  had  sustained  the  personal  injury  was 
induced  to  execute  a  release  of  his  claim  for  personal  injuries  by  a 
promise  to  furnish  him  with  employment,  and  hence,  to  authorize  a 
setting  aside  of  the  release  for  fraud  where  there  was  no  intent  to 
so  employ  him,  and  he  was  not  so  employed  in  fact. 

2.  Same;  Rescission;  Restoration. — One  who  seeks  to  rescind  a 
release  for  fraud  must  make  speedy  restoration  to  the  other  party 
of  anything  received  under  it;  he  cannot  repudiate  the  release  and 
hold  the  benefits  derived  therefrom. 

3.  Same;  Tender. — Where  it  appeared  that  the  consideration  re- 
ceived for  a  release  would  not  be  received  by  the  party  furnishing  it, 
this  fact  excuses  a  failure  to  make  a  tender  as  a  condition  to  the 
right  to  rescind. 

4.  Same;  Laches. — The  evidence  In  this  case  stated  and  held  to 
justify  a  finding  that  the  party  executing  the  release,  acted  with 
reasonable  promptness  in  rescinding  on  the  ground  of  fraud  after 
the  discovery  of  the  fraud. 

5.  Trial;  Jury  Question;  Evidence. — Where  the  facts  are  such 
that  men  of  ordinary  intelligence  may  reasonably  differ  as  to  the 
inferences  to  be  drawn  therefrom,  the  question  becomes  one  for  the 
jury  to  determine. 

Appeal  from  Marion  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Action  by  Walter  McCrory  against  the  St.  Louis  & 
San  Francisco  Railroad  Company,  for  damages  for  in- 
juries received  while  engaged  in  the  duties  of  his  em- 
ployment. Judgment  for  plaintiff  and  defendant  ap- 
peals.   Affirmed. 

Bankhead  &  Bankhead,  for  appellant.  One  cannot 
avoid  the  effects  of  a  release  by  showing  an  unfulfilled 
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promise  to  give  him  employment.  This  might  be  ground 
for  an  action  for  breach  of  contract,  but  not  for  avoid- 
ing release  for  fraud. — 6  Thomp.  on  Neg.  Sec.  7375. 
Before  rescinding,  restoration  must  be  made,  and  under 
the  facts  in  this  case,  no  excuse  is  shown  for  not  tender- 
ing the  amount  paid,  nor  for  a  failure  to  pay  it  into 
court  sooner  than  was  done. — Kabbitte  v,  A.  O.  8.  158 
Ala.  431;  B.  R,  L.  &  P.  Co.  t\  Hinton,  158  Ala.  470; 
KcUy  V.  L.  iic  N.  154  Ala.  573 ;  Harrison  v.  A.  J/.  Ry.  Co, 
144  Ala.  246.  Counsel  discuss  other  assignments  of 
error,  but  without  further  citation  of  authority. 

A.  F.  FiTE,  and  E.  B.  Fite,  for  appellee.  The  false 
promise  was  such  a  fraud  as  to  authorize  a  rescission. 
— Manning  t\  Pippin,  95  Ala,  537;  Cwnyii8  v.  Chuenthei\ 
96  Ala.  567;  Smith  v.  Smith,  45  South.  172.  Counsel 
discuss  the  other  assignments  of  error,  but  without  fur- 
ther citation  of  authority. 

DB  GRAFFENRIED,  J.— The  appellee  was,  on  the 
3d  day  of  December,  1908,  an  employe  of  appellant,  and 
while  acting  in  the  line  of  his  employment  was  pain- 
fully injured.  There  was  evidence  in  the  case  tending 
to  show  that  the  appellant  was  legally  liable  to  appellee 
for  the  damages  suffered  by  him  on  account  of  such  in- 
juries. 

On  the  13th  day  of  January,  1909,  appellant  paid  to 
appellee  $50,  and  obtained  from  him  a  release  in  full 
discharge  of  all  liabilities  of  all  sorts  on  account  of 
such  injuries.  L.  M.  Smith,  who  was  a  claim  agent 
of  appellant,  represented  it  in  the  negotiations  which 
resulted  in  the  payment  to  appellee  of  the  |50  and  the 
execution  by  him  of  the  release.  There  was  also  evi- 
dence tending  to  show  that  appellee  had  not  recovered 
from  his  injuries  when  the  release  was  signed,  and  that 
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appellee  would  not  sign  the  release  until  Smith  had 
agreed,  on  behalf  of  the  appellant,  that  appellee  should 
have  the  same  right  to  work  for  appellant  that  he  had 
always  had.  Appellee,  at  the  time  of  his  injury,  was  an 
ordinary  laborer  in  a  bridge  gang  of  appellant,  and 
had  been  in  its  employ  in  that  capacity  for  seven  years. 
On  the  subject  of  what  occurred  at  the  time  of  the  de- 
livery of  the  release,  the  appellee  testified  as  follows: 
"I  told  him  at  first  that  I  would  not  sign  anything, 
under  no  circumstances,  and  finally  he  said  that  he 
would  give  me  |50  and  the  same  privilege  of  working 
that  I  always  had.  He  promised  that  he  Avould  not  in- 
terfere with  my  getting  work,  and  that  he  would  write 
the  superintendent  that  I  had  settled  satisfactory  to  the 
company.  After  he  had  filled  out  the  release  and  check, 
I  said,  *If  you  are  going  to  knock  me  out  of  work,  I 
will  not  sign  it,'  and  he  told  me  that  I  would  have  the 
same  privilege  of  Avorking  I  always  had." 

The  evidence  further  tended  to  show  that  J.  C.  Pen- 
tecost, general  superintendent  of  bridges  of  appellant, 
in  the  early  part  of  February,  1909,  sent  out  notices  to 
the  bridge  foremen  of  appellant  not  to  employ  appellee, 
and  that  the  claim  agent,  Smith,  after  obtaining  the 
release,  told  Pentecost  on  the  train  one  day  that,  in 
his  opinion,  appellee  would  give  trouble,  if  retained  in 
the  service  of  the  company.  There  was  some  evidence  in 
the  case  tending  to  show  that  appellee  was  not  suffi- 
ciently able  physically  to  undertake  his  accustomed 
work  for  appellant  until  the  fall  of  1909;  that  after 
his  injury  he  worked  on  a  farm,  and  either  raised  a 
crop,  or  aided  in  raising  one,  and  also  worked  for  a 
while  in  a  hotel ;  that  in  the  fall  of  1909  he  applied  to 
a  bridge  foreman  of  appellant  for  work,  and  was  in- 
formed that  the  superintendent  of  bridges  had  sent  out 
notices  prohibiting  his  employment ;  that  he  then  wrote 
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the  claim  agent,  Smith,  and  that  Smith  denied,  in  reply 
to  his  letter,  that  he  had  agreed  that  appellee  could 
go  back  into  the  service  of  appellant,  and  declined  to 
make  any  request  for  his  re-employment.  The  evidence 
further  tended  to  show  that  appellee  then  employed  an 
attorney  to  bring  suit  against  appellant  for  the  damages 
suffered  by  him  on  account  of  said  injuries,  and  that 
such  attorney  wrote  two  letters,  one  addressed  to  the 
claim  agent,  Smith,  and  the  other  to  the  "General 
Claim  Agent"  of  appellant,  addressed  to  its  home  office 
in  St.  Louis,  Mo.,  giving  notice  that  appellee  annulled 
the  contract  by  which  he  had  released  appellant  from 
liability,  and  offering  to  return  the  f50  to  appellant, 
and  that  no  reply  was  ever  received  from  either  letter. 
After  appellee  had  employed  an  attorney,  and  had  no- 
tified appellant  that  appellee  had  rescinded  the  con- 
tract, Smith  wrote  a  letter  to  the  superintendent  of 
bridges,  stating  that  he  had  no  objection  to  the  em- 
ployment of  appellee,  but  not  before  that  time. 

If  appellee's  testimony  is  true,  one  of  the  prime  con- 
siderations for  the  execution  by  him  of  the  release  was 
the  agreement  on  the  part  of  appellant  that  his  posi- 
tion with  it,  so  far  as  employment  was  concerned,  would 
be  on  the  same  footing  as  it  had  been  previous  to  his 
injury.  As  Smith  was  authorized  by  appellant  to  con- 
duct the  negotiations  which  culminated  in  the  delivery 
of  the  release.  Smith  was,  during  the  negotiations,  the 
company  itself.  There  was  evidence,  taking  into  con- 
sideration the  conduct  of  appellant  immediately  after 
the  delivery  of  the  release  in  blacklisting  api)ellee  with 
its  various  bridge  foremen,  tending  to  show  that  appel- 
lant overreached  appellee  during  the  negotiations,  and 
that  it  did  not  intend,  when  it  made  the  promise  to 
furnish  appellee  with  employment,  to  carry  out  that 
agreement,  but  that  it  was  made  to  deceive  appellee 


Digitized  by 


Google 


2.3  OP  ALABAMA.  536 

[St.  L.  &  S.  F.  R.  R.  Co.  V.  McCrory.] 

into  signing  and  delivering  the  release.  While  it  is 
true  that  a  mere  unfulfilled  promise  will  not  furnish 
a  legal  ground  for  avoiding  a  contract  made  upon  the 
faith  of  such  unfulfilled  promise,  nevertheless,  when 
a  party  leads  another  into  a  contract  by  mating  him 
a  promise  which  he  has  no  intention  at  the  time  of 
performing,  such  a  promise  constitutes  a  fraud,  and 
for  such  fraud  the  contract  so  entered  into  may  be 
rescinded.  Nelson  v.  Shelby  Mfg.  Co.,  96  Ala.  532,  11 
South.  695,  38  Am.  St.  Rep.  116. 

He  who  rescinds  a  contract  for  fraud  must  make 
speedy  restitution  to  the  party  by  whom  he  was  de- 
frauded of  anything  received  by  him  under  the  con- 
tract, as  it  is  the  duty  of  the  party  seeking  a  rescission 
to  put  his  adversary  in  the  same  position,  as  far  as 
possible,  that  he  occupied  when  the  contract  was  made. 
He  cannot  hold  to  the  fruits  of  a  contract  with  one 
hand  and  repudiate  the  contract  with  the  other.  Ra- 
hitte  V.  A.  a.  S.  R.  R.  Co.,  158  Ala,  431,  57  South.  573. 

In  this  case  appellee  received  $50  from  appellant  as 
a  part  of  the  consideration  of  the  release,  and  the  law 
required  him  to  promptly  return  that  money  to  appel- 
lant upon  a  discovery  of  the  fraud,  if  he  desired  to 
avoid  the  contract  unless  he  knew  that  appellant  would 
not  receive  it.  The  law  does  not  require  vain  things  at 
the  hands  of  any  person,  and  a  tender  is  never  neces- 
sary where  the  party  upon  w^hom  the  law  casts  the 
duty  of  making  the  tender  knows  that  the  tender  will 
be  rejected  if  made.  Rahitte  v.  A.  G.  S.  R.  R.  Co.^ 
supra.  In  our  opinion,  there  was  sufficient  evidence 
in  the  record  to  authorize  the  jury  to  find  by  their 
verdict  that  a  tender  by  appellee  of  the  money  would 
have  been  a  useless  formality,  and  that  he  was  there- 
fore not  required  by  the  law,  on  that  account,  to  oflfer 
to  return  the  money  before  bringing  this  suit. 
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When  the  facts  are  such  that  men  of  ordinary  intel- 
ligence may  reasonably  differ  with  each  other  as  to  the 
conclusions  to  be  drawn  from  them,  such  facts,  as  a 
general  proposition,  present  matters  for  the  determina- 
tion of  the  jury,  and  not  a  mere  question  of  law  for 
the  court.  Railway  r.  Ivea.  144  U.  S.  408,  12  Sup.  Ct. 
679,  36  L.  Ed.  485;  tiou.  Hy.  Co.  v.  Burgess,  143  Ala. 
364,  42  South.  36  Birmingham  if.,  L.  &  P.  Co.  x\  Mur 
phy.  Infra,  56  South.  817. 

The  law  requires  the  party  who  desires  to  rescind  a 
contract  for  fraud  to  act  speedily  in  the  matter  of  the 
rescission  upon  the  discovery  of  the  fraud.  The  right  to 
rescind  a  contract  for  fraud,  says  our  Supreme  Court, 
may  be  lost  by  failure  to  manifest  the  election  to  dis- 
affirm it  within  a  reasonable  time.  Great  punctuality 
and  promptness  of  action  by  the  deceived  party  is  re- 
quired by  the  law,  in  order  that  he  may  rescind  the 
contract  upon  the  discovery  of  the  fraud.  Lockwood 
r.  Fiits,  90  Ala.  150,  7  South.  467. 

It  is  true  that  appellee  in  one  part  of  his  testimony 
states  that  two  or  three  months  after  the  execution 
of  the  relea.se  he  heard  that  the  superintendent  of 
bridges  of  the  appellant  had  blacklisted  him  with  the 
various  bridge  foremen  of  appellant.  He  states,  how- 
ever, that  he  supposed  that  the  orders  of  the  superin- 
tendent of  bridges,  blacklisting  him,  had  been  issued 
before  the  execution  of  the  release,  and  that,  for  that 
reason,  he  had  paid  no  attention  to  the  rumor  and 
waited  until  the  fall  of  the  year,  when,  having  become 
able  to  again  work  as  a  laborer  in  a  bridge  gang,  he 
applied  to  appellant  for  work,  and  was  denied  employ- 
ment. While  it  may  be  true  that  the  statement  of  ap- 
pellee that  he  paid  no  attention  to  the  rumor  that 
orders  had  been  issued  to  the  bridge  foremen  not  to 
employ  him,  because  he  supposed  that  the  orders  had 
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been  issued  prior  to  the  execution  of  the  release,  may 
have  been  incompetent,  that  testimony  was  not  objected 
to,  and  we  are  of  the  opinion  that,  even  if  it  had  been 
objected  to  and  excluded  by  the  court  from  the  jury, 
nevertheless  there  was  sufficient  evidence  in  the  case 
for  the  jury  to  have  concluded  that  the  rumor  was  not 
such  notice,  under  all  the  circumstances  of  the  case, 
as  required  action  on  the  part  of  appellee.  The  evidence 
does  show  that  after  appellee  applied  for  and  was  de- 
nied employment  he  took  the  immediate  and  necessary 
steps  to  inform  appellant  of  his  rescission  of  the  con- 
tract. 

At  the  request  of  counsel  for  appellant  in  their 
able  and  exhaustive  brief,  we  have  considered  only  the 
salient  features  presented  by  this  record,  and  we  forego 
any  discussion  of  some  of  the  mere  technical  points 
presented  by  it,  which  do  not  affect  the  merits  of  the 
controversy.  , 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Helina  Street  &  Suburban  Ry.  Co.  r. 
Martin. 

JJanKKje  for  Killing  Doy, 

(Decided  Nov.  28,  1911.     Rehearing  denied  Dec.  14,  1911. 
50  South.  601.) 

1.  Animals;  KiUiny ;  Right  of  Action. — The  owner  of  a  dog  can 
maintain  an  action  against  a  railroad  company  for  negligently  kill- 
ing it. 

2.  Same;  Evidence;  Dog  Tax. — In  an  action  against  a  street  rail- 
way company  for  killing  a  dog.  the  fact  that  the  owner  thereof  had 
not  paid  the  dog  tax,  was  not  admissible  either  on  the  question  of  the 
value  of  the  dog  or  otherwise,  notwithstanding  there  was  a  city  ordi- 
nance prohibiting  dogs  to  be  at  large  upon  the  street  unless  the  tax 
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thereon  had  been  paid,  since  the  fact  of  non  payment  would  not 
affect  the  right  of  a  plaintiff  to  maintain  an  action  for  the  negligent 
killing  of  a  dog  while  on  the  street. 

3.  Street  Railicaya;  Killing  Dogs;  Burden  of  Proof. — ^A  dog  is  not 
stock  within  the  meaning  of  section  5476,  Code  1007,  but  Is  Included 
in  the  terms  "other  property"  In  said  section,  and  said  section  is 
broad  enough  in  Its  term  to  Include  a  street  railway;  hence.  In  an 
action  against  a  street  railway  company  for  killing  plalntlff*s  dog, 
the  burden  of  proof  was  on  the  railway  company  to  acquit  defend- 
ant of  negligence  in  the  premises,  the  plaintiff  having  made  out  a 
prima  facie  case. 

Ai'i  EAL  from  Dallas  Circuit  Court 

Heard  before  Hon.  B.  M.  Miller. 

Action  hj  M.  H  Martin  ajrainst  the  Selma  Street  & 
Suburban  Railway  Company  for  the  death  of  a  dog. 
Judjanent  for  plaintiff,  and  defendant  appeals.  Af- 
firnuMl. 

The  following  counts  of  the  complaint  are  referred 
to  in  the  opinion  :  (2)  "Plaintiff  claims  of  the  defendant 
the  sum  of  |10()  as  damages,  for  that  on,  to  wit,  April 
18,  1910,  the  defendant  owned  and  operated  a  street 
railway  in  tlie  city  of  Selma,  county  of  Dallas,  state  of 
AlalKima  and  that  on  the  date  aforesaid  while  running 
one  of  its  cai*s  in  tlie  city  of  Selma  Dallas  county,  Ala- 
bama, the  defendant,  its  agent  or  servant,  acting  within 
the  scope  of  their  authority,  did  negligently  run  the 
said  car  over,  upon,  or  against  the  bird  dog  of  the  plain- 
tiff.'' (3)  same  as  2,  down  to  and  including  the  woi-ds 
"slate  of  Alabama,"  where  they  first  occur  therein,  and 
through  its  agents,  did  carelessly  and  negligently  run 
over  and  kill  the  bird  dog  of  the  defendant."  (4)  Same 
as  2,  except  that  it  gives  the  street  in  the  city  of  Selma 
wherein  the  dog  was  injured. 

Mallouy  &  ;Malix)RV,  for  appellant.  Dogs  are  not 
stock.— J/oan'  v.  EJcctric  By.  (V>.  136  N.  C.  554;  T.  d  P. 
R.  R.  Co.  V.  Scott.  17  S.  W.  1116.  They  are  held  to  be 
entitled  to  less  regard  and  protection  than  more  harm- 
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less  and  useful  domestic  animals. — Bhir  v.  Forelan, 
100  Mass.  136;  Wolfe  v.  Chalkc,  31  Conn.  121.  On 
these  authorities,  it  must  be  held  that  the  court  erred 
in  overruling  demurrers  to  counts  2  and  3.  See  also, 
X.  d  K.  R,  R.  Co.  V.  Davis,  78  S.  W.  1050.  Section 
6475  refers  solely  to  railroads  proper,  and  not  to  street 
railways  operated  within  city  limits. — Frank  v.  St.  P. 
C.  Ry.  Co.  52  Am.  St.  Rep.  608.  A  motorman  operating 
a  car  may  act  on  the  presumption  that  oixlinarily  a  dog 
on  a  street  car  track  will  get  out  of  the  way. — 109  Minn. 
503;  79  Minn.  254;  30  South.  Bep.  820;  136  N.  C.  554; 
10  Rich.  L.  52;  75  Go.  444;  98  S.-W.  281.  The  court 
erred  in  refusing  to  let  it  be  shown  that  the  o>\Tier  had 
not  paid  the  dog  tax  required  by  the  ordinance.  Coun- 
sel contend  that  a  prima  facie  case  was  not  made  out, 
and  that  consequently  the  case  was  not  controlled  by 
section  5476,  Code  1907,  and  hence,  the  common  law 
rule  as  to  the  burden  of  proof  must  prevail. — L.  d  2V. 
R.  R.  Co.  t\  Fitzpatrick,  129  Ala.  322;  M.  d  O.  R.  R. 
Co.  V.  WiUiams.  53  Ala.  595;  K.  C.  M.  d  B.  v.  Childress, 
132  Ala.  611;  A.  G.  S.  v.  Boj/d,  124  Ala.  525.  TJie  court 
should  have  given  written  charges  Nos.  1,  2,  3,  4,  and  5. 
—Dean  v.  The  State,  149  Ala.  34;  Mobile  L.  d  R.  Co. 
V.  McKay,  158  Ala,  51;  McGhcc  v.  Cashin.  130  Ala.  561. 
A  dog  may  be  an  object  on  the  track,  but  is  not  an  ob- 
struction.—/S^/nf/i  V.  C.  of  Qa.  Ry.  Co,  51  South^  792. 
It  seems  that  under  the  evidence,  a  motion  for  new 
trial  should  have  been  grante<l,  and  the  cause  submitted 
to  the  determination  of  another  jury. — So.  Ry,  Co,  r. 
Carolina  P.  C.  Co.  55  South.  134. 

Arthur  M.  Pitts^  for  appellee.  There  was  no  en^or 
in  overruling  demurrer  to  the  complaint. — L.  d  N.  t\ 
Fit::patrick.  29  South.  859;  Sally's  case,  54  S.  C.  481; 
W.  of  Ala.  V.  Stone,  39  South.  723;  C.  of  Ga,  v.  Ed- 
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mondson,  33  South.  480 ;  Russell  t\  HuntsviUe  L.  <fe  P. 
Co,,  34  South.  854.  The  court  did  not  err  in  permitting 
proof  of  the  value  of  the  dog.— See.  3960,  Code  1907, 
nor  did  the  court  err  in  declining  to  permit  proof  that  the 
dog  tax  had  not  been  paid. — A.  G.  S.  v.  McAlpine,  71 
Ala.  546.  The  court  was  not  in  error  in  decliuing  to 
exclude  plaintiff's  evidence,  or  in  refusing  defendant 
the  affirmative  charge. — L.  <f  N,  v.  Anchors,  22  South. 
279;  Anniston  E.  &  G.  Co.  v,  Hewitt,  36  South.  38; 
B.  J/.  Ry.  Co.  V.  Harris,  98  Ala.  326;  Jonen  v.  Ill  Cent. 
23  South.  358.  The  court  was  not  in  error  in  refusing 
defendant's  requested  charges. — Seymour  v.  Farquhar, 
93  Ala.  299;  Authorities  supra. 

WALKEK,  P.  J.— It  is  settled  in  this  state  that  the 
owner  of  a  dog  can  maintain  an  action  against  a  rail- 
road company  for  the  negligent  killing  of  it. — Louis- 
ville  <Sc  Nashville  R.  Co.  v.  Fitzpatrick,  129  Ala.  322, 
29  South.  859,  87  Am.  St.  Rep.  64;  Central  of  Georgia 
Ry.  Co.  V.  Martin,  150  Ala.  388,  43  South.  563.  The 
averments  of  each  of  the  counts  of  the  complaint  num- 
bered, respectively,  2,  3,  and  4,  sufficiently  show  that 
the  plaintiff  (the  appellee  here)  had  such  a  cause  of 
action  against  the  defendant;  and  the  court  was  not  in 
error  in  overruling  the  demurrers  to  those  counts. 

The  testimony  without  conflict  showed  that  in  April 
or  May,  1910,  the  plaintiff's  dog  was  run  over  by  a 
street  car  on  a  street  in  the  city  of  Selma.  The  con- 
tention urged  in  behalf  of  the  appellant  that  there  was 
an  absence  of  evidence  tending  to  show  that  it  owned 
or  operated  that  car  cannot  be  sustained.  Joseph  Whit- 
man, a  witness  for  the  defendant,  testified  that  he  was 
the  conductor  in  charge  of  the  car  that  ran  over  the 
plaintiff's  dog,  and  that  he  had  been  running  on  the 
Selma  Street  &  Suburban  Railway  Company's  cars  for 
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about  eight  years.  This  testimony  leaves  no  room  for 
a  plausible  contention  that  there  was  an  absence  of  evi- 
dence to  identify  the  defendant  as  the  operator  of  the 
car  that  ran  over  the  dog. — Mobile  Light  d  Railroad 
Co.  V.  Mackay,  158  Ala.  51,  48  South.  509. 

The  circumstances  of  the  car  running  over  the  dog 
were  testified  to  by  only  one  witness,  one  Treadwell. 
He  testified  that  he  was  on  the  sidewalk  near  his  home, 
and  saw^  the  car  run  over  the  dog;  that  he  saw  the 
dog  coming  towards  the  track  about  halfway  across 
the  street;  that  he  waved  his  hand  and  holloed  at  the 
dog;  that  the  dog  continued  to  come  on;  that  the  car 
did  not  slacken  its  speed,  and  he  saw  the  dog  when 
it  got  on  the  track ;  that  the  car  was  some  distance  from 
the  dog  when  he  started  holloing  at  it,  about  50  feet, 
but  he  did  not  make  any  big  fuss  about  it ;  and  that  if 
the  dog  had  used  the  agility  that  dogs  usually  do  he 
could  have  run  across  the  track.  The  evidence  did 
not  show  whether  the  track  was  straight  or  curved  in 
the  direction  from  which  the  car  was  coming,  or  whether 
it  was  flush  with  or  above  or  below  the  surface  of  the 
street  (Birmingham  Raihrai/  L.  db  P.  Co.  v.  Jones, 
153  Ala.  157  45  South.  177),  or  w^hat  the  motorman  was 
doing  at  the  time,  or  whether  he  saw  or  could  have  seen 
the  dog  on  or  in  dangerous  proximity  to  the  track  in 
time  to  avoid  injury  to  it,  or  how  far  off  the  car  was 
when  the  dog  got  on  the  track,  or  when  it  became  appa- 
rent that  it  would  not  get  out  of  the  way.  In  the  ab- 
sence of  testimony  on  these  points  it  is  questionable 
whether  the  circumstances  of  the  occurrence  were  suffi- 
ciently disclosed  to  afford  a  basis  for  an  inference  that 
the  dog  was  negligently  run  over;  but  certainly  the 
meager  evidence  did  not  negative  negligence  on  the  part 
of  the  defendant. 
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The  question  then  arises  whether  it  was  incumbent 
on  the  defendant  to  show  that  there  was  no  negligence 
on  its  part.  The  counsel  for  the  appellant  contend 
that  the  provisions  of  section  5476  of  the  Code  do  not 
apply  in  this  case.  It  is  suggested,  in  the  first  place, 
that  that  statute  does  not  apply  to  street  railroads.  The 
language  of  the  section  is  comprehensive  enough  to  cover 
street  railroads  operated  by  electricity.  The  reasoning 
which  has  led  to  the  conclusion  that  the  provisions  of  sec- 
tion 5474  of  the  Code  in  reference  to  the  duties  of  rail- 
road companies  whose  tracks  cross  each  other  at  grade 
apply  alike  to  ordinary  steam  railroads  of  the  old  type, 
to  railroads  operated  with  steam  dummy  engines,  and 
to  street  railroads  operated  by  electricity  {Birmingham 
Mineral  R.  Co,  v.  Jacobs,  92  Ala.  187,  9  South.  320,  12 
L.  R.  A.  830;  Louisville  &  Nashville  li.  Co.  v.  Anchors, 
114  Ala.  492,  22  South.  279,  62  Am.  St  Rep.  116;  Birm- 
ingham  Southern  H,  Co.  v.  Pou>ell,  136  Ala.  232,  33 
South.  875),  leads  also  to  the  conclusion  that  street 
railroads  operated  by  electricity  are  within  the  influence 
of  provisions  embodied  in  section  5476  of  the  Code.  It 
is  true  that  one  of  the  preceding  sections  referred  to 
in  the  first  clause  of  this  section  does  not  apply  to  such 
a  street  railroad  {Birmingham  Railway,  Light  dc  Poicei^ 
Co.  c.  Ozhiirn,  56  South.  599) ;  but  of  course  that  clause 
is  not  to  be  constru(Ml  as  undertaking  to  impose  liability 
on  a  street  railroad  company  for  a  failure  to  comply 
with  the  requirements  of  a  statute  that  does  not  apply 
to  it.  Another  suggestion  is  that  the  provision  of  sec- 
tion 5476  as  to  the  buixlen  of  proof  "when  any  person 
or  stock  is  killed  or  injured,  or  other  property  destroyed 
or  damaged  by  the  locomotive  or  cars  of  any  railroad." 
does  not  apply  in  the  case  of  the  killing  of  a  dog.  We 
quote  from  tJie  argument  of  counsel  in  support  of  this 
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suggestion:  "It  is  at  once  apparent  that  dogs  do  not 
come  under  the  influence  of  this  section.  Certainly 
they  are  not  included  in  the  term  'stock,'  nor  are  they 
included  in  the  term  'property/  as  the  word  is  used  in 
this  section.  Property,  as  used  here,  unquestionably 
has  reference  to  things  inanimate,  as  is  clearly  shown 
by  the  use  of  the  words  'destroyed  or  damaged.'  Had  it 
referred  to  animals  other  than  stock,  the  lawmakers 
would  have  used  such  words  as  killed  or  injured.  This 
statute  is  in  derogation  of  the  common  law,  and  hence 
the  meaning  will  not  be  extended,  and  the  words  will 
be  given  their  ordinary  meaning.  It  is  usual  to  speak 
of  animate  things  as  'injured,'  of  inanimate  things  as 
'damaged.'  This  is  illustrated  in  the  section  under 
discussion  as  follows :  'And  w  hen  any  person  or  stock  is 
killed  or  injured'  (dealing  with  animate  things),  'or 
other  property  destroyed  or  damaged,  etc.'  (dealing 
with  inanimate  things)."  The  first  clause  of  the  sec- 
tion does  not  indicate  that  the  lawmakers  had  it  in 
mind  to  make  such  a  discrimination  in  the  use  of  the 
words  mentioned.  It  says  that  "a  railroad  company 
is  liable  for  all  damages  done  to  persons,  or  to  stock 
or  other  property,  resulting  from  a  failure,"  etc.  It  may 
be  admitted  that  the  word  "stock"  as  used  in  the  statute 
is  not  to  be  understood  as  including  dogs.  But  we  do 
not  understand  that  it  would  be  inapt  or  inappropriate 
to  use  the  word  "damage"  to  indicate  a  hurt,  harm,  or 
injury  to  animate  property.  The  Century  Dictionary 
sets  out  two  quotations — one  of  them  from  Shakespeare 
— to  illustrate  the  proper  use  of  the  transitive  verb 
"damage."  It  happens  that  in  each  of  the  quotations 
the  word  is  used  in  reference  to  persons.  This  does 
not  indicate  that  it  is  an  oflfense  against  accepted  usage 
to  speak  of  things  animate  as  damaged.    When  destruc- 
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tion  of  property  is  spoken  of  there  is  nothing  to  suggest 
that  it  is  only  inanimate  property  that  is  referred  to. 
One's  dog  is  his  property.  IjonistiUe  d  Xashville  R.  Co. 
V.  Fitzpatrick\  supra.  It  is  expressly  provided  that  the 
word  "property,"  as  used  in  the  Code,  includes  prop- 
erty, real  and  personal,  unless  otherwise  apparent  from 
the  context.  Code,  §  2.  It  cannot  be  said  that  the  con- 
text makes  it  apparent  that  that  word,  as  it  is  used  in 
section  5476  of  the  Code,  should  be  so  restricted  in  its 
meaning  as  to  exclude  things  subject  to  ownership, 
whether  animate  or  inanimate.  The  conclusion  is  that, 
when  it  is  shown  that  one's  dog  was  killed  by  the  car 
of  any  railroad  company,  the  statute  in  question  puts 
the  burden  of  proof,  in  any  suit  brought  therefor,  on 
the  railroad  company  to  show  that  there  was  no  negli- 
gence on  the  part  of  the  company  or  its  agents.  What 
already  has  been  said  in  reference  to  the  evidence  in 
this  case  suflBciently  indicates  the  ground  of  the  further 
conclusion  that  it  was  not  such  as  to  exclude  an  infer- 
ence that  there  was  negligence  on  the  part  of  the  de- 
fendant or  its  agents. 

On  the  cross-examination  of  the  plaintiff  he  was  asked 
the  question,  "Did  you  pay  a  dog  tax  on  him  in  Selma?" 
Upon  the  plaintiff's  interposing  an  objection  to  the 
question,  "the  defendant's  counsel,"  as  recited  in  the 
bill  of  exceptions,  "stated  to  the  court  that  he  wished  to 
show  that  there  was  an  ordinance  of  the  city  of  Selma 
requiring  a  tax  on  all  dogs,  and  making  it  unlawful  for 
dogs  to  run  on  said  streets  unless  such  tax  was  paid, 
and  for  the  purpose  of  showing  that  said  tax  had  not 
been  paid;  that  it  might  go  to  the  jury  to  be  consid- 
ered by  them  in  weighing  the  witness'  testimony  as 
to  the  value  of  said  dog."  The  defendant  excepted  to 
the  action  of  the  court  in  sustaining  the  objection  to 
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the  question.  If  the  plaintiff  did  allow  his  dog  to 
run  at  large  on  the  streets  of  Selma  without  having  paid 
a  tax  presoril)ed  by  such  a  city  ordinance,  that  fact 
would  not  aflfect  his  right  to  maintain  an  action  for 
the  wrongful  killing  of  the  dog  while  on  the  street. — 
Alabama  Great  ^Southern  It.  R.  Co,  r.  MrAlp'nu\  71  Ala. 
545;  ,'<outh('rn  Ki/.  Co.  r.  Hofjc.  141  Ala.  351,  37  South. 
439.  Xor  would  the  fact  that  he  failed  to  pay  such  tax 
shed  any  light  on  the  question  of  the  value  of  the  dog. 
There  was  no  error  in  sustaining  the  objection  to  the 
question. 

From  what  has  ))een  said  a*s  to  the  state  of  facts 
developed  by  the  evidence,  and  as  to  the  law  on  the 
subject  of  the  burden  of  proof  in  such  a  case,  it  follows 
that  the  court  was  not  in  error  in  refusing  to  give  either 
of  the  written  charges  requested  by  the  defendant,  or 
in  overruling  its  motion  for  a  new  trial. 

Affirmed. 


Mobile  Lig:ht  &  Railroad  Co.i%  George. 

Damages  for  Killing  Animal. 

(Decided  Dec.  10.  1911.    57  South.  50.) 

Com  tit:  Jiiriffffiction :  Amount  in  Controvvrny. — In  a  «iilt  for 
neftli^ent  i)erMcmal  injury,  or  for  injury  to  animal,  where  the  com- 
plaint demands  exactly  $50.00,  the  circuit  court  has  no  original 
jurisdiction  under  tlie  provisions  of  9e<*tion  143.  Constitution  11K)1. 

APPE.VL  from  Mobile  (MiTiiit  Court. 

Heard  l)efore  H(m.  Samikl  R.  Buownk. 

Action  by  L.  B.  (reorjre  against  the  Mobile  Liji^lit  & 
Bailroad  Company  for  $50.00  damajres,  for  the  neti^li- 
gent  killin}»:  of  an  animal.  Judjj^ment  for  plaintiff,  and 
the  defendant   appeals.     Ai)peal  dismisscnl. 


35  c.v. 
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Gregory  L.  &  H.  T.  Smith^  and  William  G.  Caffey, 
for  appellant  The  complaint  claimed  exactly  |50.00 
in  a  suit  for  injury  to  an  animal,  and  the  court  was 
without  jurisdiction  to  hear  and  determine  the  cause; 
hence,  the  judgment  is  void. — McClure  v.  Leigh,  30  Ala. 
208;  Sec.  3255,  Code  1907;  Sec.  143,  Const.  1901.  The 
want  of  jurisdiction  in  this  instance  w^as  not  waived  by 
submission  to  a  trial. — 3  Mayf.  1196.  Counsel  discuss 
the  matters  reserved  by  bill  of  exceptions,  and  cite 
authority  in  support  of  their  contention,  but  it  is  not 
deemed  necessary  to  here  set  them  out. 

F.  K.  Hails,  Jr.,  for  appellee.  Xo  brief  reached  the 
Reporter. 

DB  GRAFFEXRIED,  J.— This  suit  was  brought  in 
the  circuit  court  of  Mobile  County  by  the  appellee 
against  the  appellant,  and  the  amount  sued  for  in  his 
complaint  was  exactly  $50.  The  appellee  claimed  the 
above  sum  of  the  appellant,  because  he  alleged  that  an 
animal  of  his,  through  the  negligence  of  the  servants 
of  the  appellant,  acting  within  the  scope  of  their  em- 
ployment, was  killed.  There  was  a  trial  by  jury,  a 
verdict  for  something  less  than  |50,  and  a  judgment 
on  said  verdict,  and  this  appeal  is  taken  to  reverse  said 
judgment. 

Section  143  of  the  Constitution  provides  that  the 
circuit  court,  "in  civil  cases,  other  than  suits  for  libel, 
slander,  assaults  and  battery,  and  ejectment,  shall  have 
no  original  jurisdiction  except  where  the  matter  or 
sum  in  controversy  exceeds  |50."  Section  3255  of  the 
CcKle  provides  that  the  circuit  court  has  authority  **to 
exercise  original  jurisdiction  of  all  felonies  and  mis- 
demeanors; of  all  actions  for  libel,  slander,  assault  and 
battery,  and  of  ejectments,  without  regard  to  the  amount 
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involved ;  and  of  all  other  suits  and  actions  at  law  when 
the  matter  or  sum  in  controversy  exceeds  |50. 

As  tlie  appellee  brought  this  suit  in  the  circuit  court, 
and  as  it  is  not  a  suit  for  libel,  slander,  assault  and 
battery,  or  ejectment,  but  is  a  civil  suit,  and  as  the 
amount  claimed  in  the  complaint  is  exactly  |50,  it  is 
evident  that  the  circuit  court  had  no  original  jurisdic- 
tion to  try  the  case,  and  the  judgment  rendered  by  it 
against  the  appellant  is  therefore  manifestly  void. — Mc- 
Lure  V,  Lai/y  30  Ala.  208.  We  have,  therefore,  in  this 
case,  an  appeal  from  a  void  judgment,  and  this  court 
has  nothing  therefore  before  it.    The  appeal  is  dismissed. 

Appeal  dismissed. 


Means  v.  Morgran. 

Damages  for  Killing  Hog. 
(Decided  Nov.  23,  1911.      56  South.  759.) 

1.  Animals;  Running  at  Large;  Right  to  Kill. — Where  a  hog  was 
running  at  large  and  was  shot  and  killed  while  attempting  to  seize 
a  chicken  of  the  defendant,  the  defendant  cannot  justify  the  killing 
under  the  rule  that  the  owner  of  domestic  animals  may  defend  them 
from  attack  or  injury  through  the  attacks  of  other  animals,  there 
being  no  evidence  that  the  owner  of  the  hog  knew  that  it  was  a 
chicken  eating  hog,  or  that  it  had  previously  eaten  defendant's 
chickens. 

2.  Same. — The  rule  in  Alabama  is  that  domestic  animals  may  run 
at  large  unless  prohibited  by  statute;  the  common  law  rule  that  ani- 
mals must  be  kept  upon  the  owner's  premises  has  never  obtained 
here. 

3.  Same;  Trespass;  Uighicay. — The  maxim  that  one  who  suffers 
his  animals  to  run  at  large  takes  upon  himself  the  risk  incident 
thereto,  does  not  apply  to  animals  running  at  large  in  the  high- 
ways, but  applies  only  where  the  animal  is  trespassing  upon  the 
premises  of  another. 

4.  Same;  Right  to  Kill;  Nuisanees. — A  hog  running  at  large  in  the 
highway,  although  in  the  habit  of  killing  chickens  is  not  thereby 
rendered  a  public  nuisance  subject  to  he  killed  by  anyone;  the  remedy 
is  to  imiK)und  him  or  drive  him  away  and  notify  the  owner. 
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Ti.  Hame;  Damavrn:  Amount. — Section  4245.  Code  1907.  has  no  ai>- 
plication  to  the  killing  of  a  bog  in  a  highway. 

Appeal  from  Marshall  rircnit  Tourt. 

Hoard  l>efore  Hon.  W.  W.  Haralson. 

Action  by  K.  P.  Means  airainst  J.  A.  Mor2:an,  for 
d«iniaaes  for  killin<;  a  hog.  Judfrment  for  defendant 
and  phiintitf  appeals.     Reverse<l  and  rendered. 

StKKET  &  LsBELL,  for  appellant.  It  is  certainly  not 
the  rule  even  at  common  law  that  an  animal  running 
at  lar«;e  not  in  its  nature  vicious,  about  to  destroy 
other  property,  may  l>e  killed  rearardless  of  the  relative 
value  of  the  animals,  and  of  the  owner's  ignorance  of 
its  vicious  pi-o})eiisities. — 2  (\vc.  414,  and  notes;  Cooley 
on  Torts  (Ist  Ed.)  346;  Anderson  r.  Smith.  7  HI.  App. 
354;  JohuHon  r,  PatternQn.  35  Am.  Dec.  96;  Brill  i\ 
Flufflrr,  23  Wend.  354;  Wrif/ht  r.  Ramstot,  1  Saund. 
84;  Vvn  r.  Couyirr,  11  East  569.  In  all  cases  where  the 
right  to  kill  ha«  been  recognized  it  is  held  that  the 
owner  must  first  Ik*  notified  of  the  vicious  tendencies 
of  the  animal. — M(mrc  r.  Xiron,  53  N.  C.  35;  Williamis 
r.  Disvou.  65  N.  i\  416;  2  (\vc.  416.  The  owner  of  ani- 
mals not  ferae  naturae  is  not  liable  in  damages  for 
injuries  done  by  it  to  animals,  the  property  of  another 
in  the  absence  of  notice  of  its  vicious  propensities. — 
Smith  r.  Vamnj.  22  Ala.  568;  Dardrii  r.  Bantctt.  7 
Ala,  169;  Kitchnis  r.  FMioft.  114  Ala.  290;  2  (^yc.  368; 
Street  Fund.  Leg.  Liab.  53.  Scvticm  4245  has  no  appli- 
cation to  this  case.  The  common  law  policy  in  Ala- 
bama has  been  reversed,  and  unless  prohibited  by  Mat- 
ute,  animals  may  run  at  large. — Hurd  r.  LfKTf/,  93  Ala, 
428;   Wilhitr  v.  Hprahman,  79  Ala.  400. 

John  A.  LrsK,  for  appelle(».  It  seems  to  be  very 
well  settled  that  a  num  mav  kill  a  vicious  animal  to 


Digitized  by 


Google 


2]  OP  ALABAMA.  549 

[Means  v.  Morgan.] 

prevent  injury  to  himself,  nienil)ers  of  his  family  or 
the  destruction  of  his  property. — 2  (^yc.  415;  Ru^iscll  o. 
Barrou\  7  Port.  106 ;  see  note  65  and  cases  cited,  espec- 
ially AmlcrHOH  i\  Hmith,  7  B.  Rep.  111.  App.  354;  Morse 
V.  yiron,  8  Jones  Law,  N.  C.  35;  Leonard  r.  Wilkins, 
9  Johnson  N.  Y.  233;  Kinf/  r.  Kline,  6  Ban.  Pa.  318. 
8ee  notes  to  Tonairtinda  K.  R.  Co.  v.  Mitnger,  49  Am. 
Dec*.  260,  and  authorities  cited  in  first  parajj^raph,  p.  260. 

PELHAM,  J. — An  animal,  a  hog,  the  property  of 
appellant,  was  shot  and  killed  by  the  appellee  while 
running  at  large  in  the  public  road  in  front  of  the 
appellee's  house.  At  the  time  of  the  killing,  the  hog 
was  "on  the  point  of  seizing'-  one  of  appellee's  chickens 
that,  together  with  other  chickens,  was  in  the  road.  The 
bill  of  exceptions  recites  that  on  some  occasion  prior 
to  this  time  the  animal  in  question  had  caught  one  or 
more  of  the  appellee's  chickens  at  about  the  same  place, 
"but  there  was  no  evidence  that  plaintiff  (appellant) 
knew  the  hog  wa«  a  chicken-eating  hog.  The  day  l^efore 
the  killing,  shout  sundown,  the  appellee  had  gone  to 
the  appellant's  house,  a  half  mile  distant  from  the 
home  of  appellee,  and  notified  appellant's  Avife  to  tell 
lier  husband  to  keep  the  hog  up,  as  it  Avas  eating  his 
chickens,  but  it  was  not  shown  by  any  satisfactory 
proof  that  appellant  received  this  message  before  the 
killing  about  noon  on  the  next  day. 

In  deciding,  as  we  do,  that  under  the  facts  in  the 
case  l)efore  us  the  killing  was  not  justified,  we  do  not 
desire  to  be  understood  as  holding  that  there  are  not 
circumstances  under  which  an  animal  damage- feasant 
may  be  killed  justifiably  and  no  liability  incurred.  The 
right  to  defend  domestic  animals  from  injury  or  de- 
struction through  the  attacks  of  other  animals,  and 
the  extent  to  which  a  person  may  laAvfully  go  in  such 
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defense,  necessarily  depends  on  the  circumstances  and 
necessities  of  the  particular  case,  as  to  whether  or  not 
the  right  is  reasonably  and  properly  exercised,  so  as 
to  make  it  a  lawful  and  justifiable  act. 

The  common-law  rule  that  animals  must  be  kept  on 
one's  premises  does  not  obtain  in  this  state.  The  rule 
is,  rather,  reversed,  and  animals  are  permitted  to  run 
at  large  unless  prohibited  by  statute.  M.  &  O.  2?.  /?. 
Co.  V.  WilUamSy  53  Ala.  595;  Hurd  v.  Lucy,  93  Ala. 
427,  9  South.  378,  30  Am.  St.  Rep.  61. 

The  maxim  that  one  who  suffers  his  animals  to  run 

at  large  takes  upon  himself  the  risk  incident  thereto 

applies  only  where  the  animals  are  trespassing  on  the 

.lands  of  another,  and  not  to  animals  running  at  large 

in  the  highway. — Colvin.  v.  Sutherland,  32  Mo.  App.  77. 

In  the  case  at  bar  the  owner  is  not  shown  to  have 
had  knowledge  of  any  facts  that  would  require  him  not 
to  suffer  the  animal  to  run  at  large.  If  the  hog  because 
of  its  propensity  to  worry  or  kill  domestic  fowls  was  a 
nuisance,  this  fact  is  not  shown  to  have  been  made 
known  to  appellant. 

The  animal  at  the  time  it  was  killed  was  not  trespass- 
ing on  the  lands  or  inclosure  of  the  appellee,  but  was 
running  at  large  in  the  public  road,  where  there  was 
no  stock  law  prohibiting  stock  from  running  at  large, 
and  it  seems  to  us  that,  there  being  nothing  to  put  the 
appellant  on  notice  of  the  vicious  propensity  of  the 
animal  and  nothing  to  characterize  the  act  of  allowing 
it  to  run  at  large  as  illegal  or  wrongful,  appellee  would 
not  be  justified  in  shooting  and  killing  the  animal,  al- 
though in  the  act  or  "on  the  point"  of  seizing  a  chicken 
that  belonged  to  the  appellee  at  the  time. 

We  do  not  concur  in  the  opinion  of  his  honor  as  to 
the  right  of  killing  hogs  that  are  in  the  habit  of  eating 
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chiekeDS.  The  position  that  such  a  hog  is  a  public 
nuisance,  and  may  be  killed  by  anyone,  is  not  supported 
-on  principle  or  authority,  and,  if  recognissed,*  would  lead 
to  monstrous  consequences.  Allow  such  a  right,  and 
the  peace  of  society  cannot  be  preserved ;  for  its  exercise 
would  stir  up  the  most  angry  passions,  and  necessarily 
result  in  personal  collisions.  It  may  be  the  killing  would 
be  justified  by  proving  that  the  danger  was  imminent, 
making  it  necessary,  then  and  there,  to  kill  the  hog  to 
save  the  life  of  the  chicken;  but  we  are  inclined  to  the 
opinion  that,  even  under  these  circumstances,  it  is  not 
justifiable  to  kill* the  hog.  It  should  be  impounded,  or 
driven  away,  and  notice  given  to  the  owner,  so  that  he 
may  put  it  up." — Mwse  t\  Nixon,  51  N.  C.  293;  Law  of 
the  Farm,  Thompson,  p.  168,  note  1. 

The  complaint  seeks  a  recovery  for  five  times  the 
amount  of  injury  done  under  the  statute  (Code,  §  4245), 
but  the  proof  fails  to  bring  the  case  within  the  pro- 
visions of  that  statute.  The  complaint,  however,  con- 
tains sufficient  allegations  to  support  a  judgment  for 
the  value  of  the  animal  killed,  and,  the  case  having  been 
tried  by  the  court  without  a  jury  and  the  appellant 
being  entitled,  under  the  evidence,  to  a  judgment  against 
Ihe  appellee  for  the  wrongful  killing  of  the  hog,  the 
judgment  of  the  court  below  in  favor  of  the  appellee  is 
set  aside  and  reversed,  and  a  judgment  is  here  rendered 
in  favor  of  the  appellant  and  against  the  appellee  for 
$4,  the  amount  shown  by  the  evidence  to  be  the  value  of 
the  animal  unjustifiably  killed. 

Reversed  and  rendered. 
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Birmingrham  Railway,  Llgrht  &  Power 
Co,  V.  Grant. 

Failure  to  Promptlif  Deliver  Baf/gage. 
(Decided  Nov.  23,  1911.    56  South.  769.) 

Carriers:  Baggage;  Action;  Pleading. — In  an  action  against  a 
carrier  for  putting  off  baggage  before  It  reached  its  destination,  a 
count  alleging  that  plaintitTs  trunk  was  put  off  the  car  to  which  he 
transferred,  but  which  did  not  allege  that  the  trunk  was  transferred 
to  that  car  with  the  knowledge  or  consent  of  the  defendant,  and  did 
not  show  that  plaintiff  had,  in  any  way,  acquired  any  right  to  have 
his  trunk  carried  on  that  particular  car.  was  bad  on  demurrer 
for  failing  to  show  that  the  act  complained  of  constituted  a  breach 
of  duty. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  James  J.  Ray. 

Action  by  I.  S.  (Trant  against  the  Birmingham  Rail- 
way, Light  &  Power  Company,  for  failure  to  promptly 
deliver  baggage.  Judgment  for  plaintiflF,  and  defendant 
appeals.     Reversed  and  remanded. 

The  amended  second  count  was  as  follows :  **PlaintiflP 
claims  of  the  defendant  11,000  damages,  for  that  here- 
tofore, to  wit,  on  the  31st  day  of  August  1908,  defend- 
ant was  a  common  carrier  of  passengers  by  means  of 
cars  from  Pratt  City  to  Birmingham,  in  Jefferson 
ccmnty,  Ala.,  and  had  two  routes  by  which  said  trip 
could  be  made,  one  of  which  went  to  or  by  Ensley,  and 
defendant  for  hire  and  reward  carried  trunks  of  pas- 
sengers on  said  car;  that  on  said  date  plaintiff,  with  his 
trunk,  boarded  one  of  said  cars  being  used  by  the  de- 
fendant as  aforesaid  for  the  carriage  of  passengers  and 
trunks,  and  which  car  was  to  go  to  or  by  Ensley.  The 
def(»ndant\s  servants  or  agents  on  said  car,  to  wit,  the 
conductor  thereof,  acting  within  the  line  or  scope  of 
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his  authority,  received  plaintiff  as  defendant's  passenger 
on  said  car,  and  received  his  trunk  to  be  earned  to  said 
Birmingham,  and  received  from  plaintiff  the  hire  and 
reward,  to  wit,  25  cents,  as  the  sum  charged  by  the 
defendant  to  carry  said  trunk  to  said  Birmingham,  and 
defendant  did  carry  said  trunk  on  said  car  for  said  con- 
sideration a  long  distance,  to  wit,  to  Ensley.  and  car- 
ried same  on  another  car  a  short  distance,  to  wit^  to 
Tuxedo,  which  was  a  long  distance  from  and  short  of 
said  Birmingham,  and  said  trunk  was  by  said  defendant 
or  its  servants  or  agents  on  said  last  car  put  off  said 
car  a  long  distance  from  and  short  of  said  Birmingham, 
and  a  long  distance  from  said  Pratt  City,  and  plaintiff 
avers  that  as  a  proximate  consequence  thereof  he  suf- 
fered the  injuries  and  damages  set  out  in  the  first  count 
of  the  complaint.  Plaintiff  avers  that  his  trunk  was 
put  off  at,  to  wit,  Tuxedo,  a  long  distance  from  and 
short  of  said  Birmingham,  and  he  suffered  said  injuries 
and  damages  by  reason  of  and  as  a  proximate  conse- 
quence of  the  negligence  of  defendant" 

TiLLMA^f;,  Bradley  &  Morrow,  and  L.  C.  Leadbeatbr, 
for  appellant.  Counsel  discuss  assignments  of  error 
relative  to  pleading,  but  without  citation  of  authority. 
They  insist  that  the  court  erred  in  giving  charge  6,  and 
that  they  are  therefore  entitled  to  a  new  trial  on  that 
account. — McGIiec  v.  Reynohls^  117  Ala.  413;  B.  R.  L. 
d  P.  Co.  i\  YicUling,  46  South.  747. 

Bowman^  Harsh  &  Beddow^  for  appellee.  Counsel 
insist  that  the  court  is  without  power  to  pass  upon  the 
questions  presented  by  the  motion  for  new  trial. — L.  & 
N.  V.  Marhuri/,  125  Ala.  237;  So,  Ry.  Co.  v.  Burgess, 
143  Ala.  365;  Armstrong  r.  Montgomery  St.  Ry.,  123 
Ala.  244. 
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WALKER,  P.  J. — The  complaint  as  amended  con- 
tained a  second  count,  the  demurrer  to  which  was  over- 
ruled. The  act  of  the  defendant  which  wais  complained 
of  in  that  count  was  that  plaintiff's  trunk  was  put  oflf 
the  car  to  which  he  transferred  at  Ensley  on  his  trip 
from  Pratt  City  to  Birmingham.  That  count  does  not 
show  that  the  trunk  was  transferred  to  that  car  with 
the  knowledge  or  consent  of  the  defendant  or  of  its 
employes.  Nor  does  it  show  that  the  plaintiflf  had  in 
any  way  acquired  the  right  to  have  his  trunk  carried 
to  Birmingham  on  that  car.  That  count  avers  that  de- 
fendant for  hire  and  reward  carried  trunks  of  passen- 
gers on  the  car  which  plaintiff  boarded  at  Pratt  City 
for  Birmingham,  which  car  went  to  or  by  Ensley,  and 
that  the  conductor  on  that  ear  received  plaintiff's  trunk 
on  that  car  to  be  carried  to  Birmingham,  and  was  paid 
the  amount  charged  for  the  service.  For  anything  that 
is  averred  in  that  count,  the  trunk  may  have  been  by 
the  plaintiflf  at  Ensley  taken  from  the  car  which  was 
to  carry  it  to  Birmingham,  and  placed  by  him  on  an- 
other car,  upon  which  he  was  without  right  to  have  it 
carried.  If  so,  the  act  of  defendant's  employes  on  this 
latter  car  in  putting  the  trunk  oflf  before  Birmingham 
was  reached  was  not  the  breach  of  any  duty  shown  by 
the  averments  of  the  second  count  of  the  complaint  to 
have  been  incurred  by  the  defendant  to  the  plaintiflf. 
That  count  failing  to  show  that  the  act  complained  of 
constituted  such  breach  of  duty,  the  demurrer  pointing 
out  this  vital  defect  should  have  been  sustained. 

Reversed  and  remanded. 
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Barron  v.  Mobile  &  Ohio  Railroad  Co. 

Failure  to  Deliver  Freight. 
(Decided  Nov.  16,  1911.    56  South.  862.) 

1.  Carriers;  Destruction  of  Freight;  Liability . — When  uninfluenced 
by  a  special  contract,  a  carrier's  undertaking  to  deliver  goods  to  a 
particular  destination  is  one  of  insurance  against  loss  or  damage 
except  such  as  may  be  occasioned  by  an  act  of  God,  the  public  enemy, 
or  through  fault  of  the  owner  or  his  agent. 

2.  Same;  Burden  of  Proof. — ^When  a  shipper  shows  that  the  goods 
were  not  delivered  at  destination,  he  carries  the  burden  cast  upon 
him;  and  the  carrier,  in  order  to  relieve  itself  then  has  the  burden 
of  sbowing  that  the  loss  was  on  account  of  the  fault  of  the  owner 
or  his  agent,  or  because  of  an  act  of  God  or  the  public  enemy. 

3.  Same;  Limiting  lAahility. — A  carrier  may,  by  special  contract, 
limit  and  qualify  its  liability  as  an  insurer  of  goods,  if  done  within 
the  limits  allowed  by  public  policy  and  the  considerations  of  right 
and  justice. 

4.  Same;  Stoppage  en  Route;  Carrier's  Liability. — Where  a  car- 
load of  lumber  was  shipped  under  a  waybill  providing  for  stoppage 
en  route,  and  the  delivery  of  the  carload  of  lumber  to  a  planing  mill 
to  be  planed,  and  then  shipped  to  destination,  and  the  lumber  was 
burned  while  in  the  planing  mill.  It  was  then  in  possession  of  the 
owner  or  his  agent,  the  planing  mill,  and  the  carrier's  liability  termi- 
nated for  the  time  being,  and  it  was  not  liable  for  the  ^destruction  of 
the  lumber  without  Its  fault. 

5.  Evidence;  Bill  of  Lading;  Ambiguous  Terms. — Where  a  bill  of 
lading  for  a  carload  of  lumber  contained  the  terms  as  part  of  the  ad- 
dress "C/O  Harder  for  dressing,  Tuscaloosa,  Alabama,"  parol 
evidence  was  permissible  to  explain  the  same  as  it  was  ambiguous. 

6.  Same;  Conclusion. — Questions  as  to  the  possession  of  the  lumber 
after  delivery  to  the  planing  mill,  calling  as  they  did  for  a  collective 
fact,  were  not  objet^tionable  as  calling  for  an  opinion  or  conclusion 
of  a  witness. 

7.  Custom  and  Usage;  Contract;  Evidence. — Where  a  contract  for 
the  transportation  of  lumber  provided  for  stoppage  en  route  for 
dressing  and  the  lumber  was  destroyed  by  fire  while  in  the  planing 
mill,  evidence  touching  the  general  custom  in  shipping  lumber  when 
dressing  In  transit  arrangements  are  allowed,  was  admissible,  not  for 
the  purpose  of  varying  or  changing  the  contract,  but  to  enable  the 
court  to  arrive  at  the  real  meaning  of  the  parties  who  are  presumed 
to  have  contracted  In  conformity  to  the  established  usage. 

Appeal  from  Bibb  Circuit  Court. 
Heard  before  Hon.  B.  M.  Miller. 
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Action  by  W.  B.  Barron  against  thje  Mobile  &  Ohio 
Railroad  Company  for  failure  to  deliver  a  carload  of 
lumber.  Judgment  for  defendant,  and  plaintiff  appeala 
Affirmed. 

The  complaint  sufficiently  appears  in  the  opinion. 
The  following  are  the  pleas  referred  to:  (1)  "That  at 
the  time  the  car  of  lumber,  which  is  the  subject  of  this 
suit,  was  delivered  to  it  by  the  plaintiff,  the  defendant 
was  instructe<l  and  direc^ted  by  plaintiff  to  stop  the  said 
car  at  the  mill  of  the  Harder  Planing  Company,  which 
was  located  near  the  city  of  Tuscaloosa,  and  near  the 
defendant's  right  of  way,  and  to  deliver  the  same  to 
the  said  Harder  planing  mill  for  dressing;  that  in 
complance  with  said  plaintiff's  request  and  instruction 
the  lumber  was  stopped  and  delivered  to  the  Harder 
planing  jnill  for  dressing,  and  while  said  car  was  in 
the  charge  of  the  Harder  planing  mill  for  dressing 
the  plant  of  said  Harder  planing  mill,  without  fault 
of  the  defendant,  caught  fire  and  destroyed  the  said 
car  of  lumber;  that  the  defendant  company  was  not 
interested  in  the  said  Harder  planing  mill,  and  that 
all  charges  for  the  dressing  of  said  lumber  were  to  be 
paid  by  the  plaintiff,  or  the  consignee,  to  the  said  Harder 
planing  mill ;  and  that  the  dressing  of  said  Harder  plan- 
ing mill  was  for  the  benefit  of  the  plaintiff.  Where- 
fore the  defendant  accepted  the  lumber  sued  for  upon 
the  express  agi*eement  that  it  would  temporarily  sur- 
render the  possession  to  the  plaintiff  or  his  agents  at 
the  Harder  planing  mill,  near  Tuscaloosa,  Ala.,  for  the 
purpose  of  having  same  dressed;  and  the  defendant 
avers  that,  in  compliance  with  said  agreement,  it  did 
deliver  said  lumber  to  the  plaintiff,  or  his  agent,  at 
the  said  Harder  planing  mill,  and  that,  while  said  lum- 
ber was  in  plaintiff's  passession,  or  the  possession  or 
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control  of  his  agents,  it  was  destroyed  by  fire,  without 
any  fault  on  the  part  of  the  defendant.  Hence  the 
defendant  says  it  is  not  liable."  The  fifth  plea  was  the 
general  issue. 

The  following  special  charges  were  refused  to  the 
plaintiff:  (A)  "The  court  charges  the  jury  that  the 
Mobile  &  Ohio  Railroad  Company  would  not  l>e  free 
from  fault  in  the  destruction  of  the  lumber  by  fire  if, 
after  discovery  of  the  fire,  it  negligently  failed  to  re- 
move said  lumber  from  the  plant  of  the  Harder  planing 
mill.-'  (B)  "The  court  charges  the  jury  that,  if  you 
believe  the  evidence,  the  relation  of  common  carrier 
and  shipper  was  in  t  xistence  between  the  defendant  and 
the  plaintiff  at  the  time  said  car  of  lumber  was  de- 
stroyed by  fire."  (C)  "The  court  charges  the  jury  that 
the  defendant  has  not  set  up  in  defense  of  this  suit 
any  special  exemption  or  agreement,  contained  in  the 
bill  of  lading  introduced  in  evidence  in  this  case." 
(I>)  "The  court  charges  the  jury  that  there  is  no  evi- 
dence in  this  case  that  the  plaintiff  relieved  the  de- 
fendant of  any  liability  arising  from  the  destruction 
of  the  said  car  of  lumber  during  transit  from  Brent, 
Ala.,  to  Cairo,  111."  (E)  Affirmative  charge  for  plain- 
tiff. (F)  *'Tlie  court  charges  the  jury  that  if  you  be- 
lieve from  the  evidence  that  the  fire  was  caused  without 
negligence  on  tbe  part  of  the  defendant,  but  you  further 
l>elieve  from  the  evidence  that  after  the  discovery  of 
the  said  fire  the  defendant  failed  to  exercise  all  efforts 
to  save  the  said  car  from  destruction  by  fire,  you  will 
find  for  the  plaintiff."  ((?)  "I  charge  you  tliat  under 
the  evidence  in  this  case,  all  l)eing  considered,  you  may 
find  that  the  car  of  lumber  was  in  the  joint  possession 
of  the  Harder  planing  mill  and  the  Mobile  &  Ohio 
Railroad  Company."     (H)   "I  charge  you  that,  if  you 
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believe  from  the  evidence  that  the  ear  of  lumber  was 
in  the  joint  possession  of  the  Harder  planing  mill  and 
the  Mobile  &  Ohio  Bailroad  Company,  then  your  verdict 
must  be  for  the  plaintiff." 

FULI.EK  &  White^  and  Logan  &  Logan,  for  appellant 
Notwithstanding  a  special  contract,  the  carrier  is  lia- 
ble unless  the  loss  of  damages  came  within  one  of  the 
special  exceptions,  and  unless  such  special  exceptions 
was  specially  pleaded  and  proven. — R.  R.  Co.  v.  Odom, 
80  Ala.  43;  UancelVs  case,  91  Ala,  340;  Little's  case, 
71  Ala.,  611:  A.  (/.  S.  t\  Qnarles,  145  Ala.  436.  The 
common  carriers'  liability  as  such  continues  until  the 
goods  have  reached  their  destination. — Western  T.  Co. 
V.  Neuhall,  76  Am.  Dec.  760;  6  Cyc.  454.  The  evidence 
introduced  as  to  custom,  and  as  to  the  terms  of  the  bill 
of  lading  were  improperly  admitted. — Boone  d  Co.  v. 
Belfast,  40  Ala.  184. 

Oliver.  Vernbk  &  Rice,  for  appellee.  The  carrier's 
risk  ends,  if  the  consignee  assumes  the  control  of  the 
goods  before  they  have  arrived  at  destination. — 3  Hutch, 
on  Carriers,  1501  and  1608;  Stone  v.  Waite.  31  Me. 
409.  The  term  was  ambiguous  and  open  to  explanation 
by  parol  evidence. —  Wilkcrson  v.  Williams,  76  Ala.  163 ; 
Co-r  i\  Peterson,  30  Ala.  608 ;  Scott  v.  Bartlett,  25  N.  E. 
826.  Testimony  as  to  collective  fact  is  admissible. — 
Higdon  v.  Kcnnemar,  112  Ala.  351;  Wright  v.  The  State ^ 
136  Ala.  145. 

DE  GRAFFENRIED,  J.— The  plaintiff  in  the  court 
below  brought  this  action  against  the  Mobile  &  Ohio 
Railroad  Company  to  recover  damages  for  failure  to 
safely  transport  and  deliver  to  J.  R.  Perkins  Lumber 
Company,  at  Cairo,  111.,  a  car  of  lumber.     It  was  un- 
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controverted  that  this  car  of  lumber  was  delivered  by 
the  plaintiflE  to  the  defendant,  as  a  common  carrier,  at 
Br^nt,  Bibb  county,  Ala.,  for  delivery  at  Cairo.  Upon 
receipt  of  this  shipment,  the  transportation  company 
executed  and  delivered  to  the  consignor  its  through  bill 
of  lading.  It  was  also  an  admitted  fact  that  this  car 
of  lumber  was  never  delivered,  and  never  in  fact  reached 
the  point  of  destination.  The  lumber  was  destroyed  by 
fire,  in  the  burning  of  the  plant  of  the  Harder  planing 
mill  at  Tuscaloosa,  Ala. 

While  the  first  count  of  the  complaint,  as  copied  in 
the  t]*anscript,  is  scarcely  intelligible,  yet  the  second 
count  is  in  Code  form  for  suits  on  bills  of  lading.  There 
is  in  this  count  the  averment  that  the  "said  shipment 
was  made  under  a  contract  in  writing  issued  to  the 
plaintiff  by  the  defendant"  This  additional  averment, 
however,  adds  no  particular  force  to  th«  count,  as  the 
general  form  given  in  the  Code  is  applicable  to  cases 
where  there  is  a  special  contract,  as  well  as  in  cases 
where  no  such  special  contract  exists. 

The  defendant  filed  to  these  counts  four  special  pleas, 
and  also  the  plea  of  the  general  issue.  Demurrers  to 
each  of  the  special  pleas  Avere  interposed  by  the  plain- 
tiff. The  court,  we  assume,  upon  the  theorj^  that  the 
defendant  failed  to  aver  its  freedom  from  fault  or  neg- 
ligence in  the  matter  of  the  destruction  of  the  lumber 
in  question,  sustained  the  demurrer  directed  to  pleas 
2  and  3.  Pleas  1  and  4  contained  such  an  averment, 
and  the  demurrer  thereto  was  overruled. 

The  appellant's  contention  is  that  the  appellee  issued 
to  him  a  bill  of  lading  Avhich,  while  containing  certain 
clauses  exempting  it  from  liability  in  certain  contin- 
gencies, did  not  in  fact  contain  any  clause  exempting 
the  defendant  from  liability  on  account  of  the  particular 
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loss  in  this  case;  or  that,  if  there  was  any  such  saving 
clause,  the  defendant  nowhere  in  his  pleas  set  up  this 
particular  clause  by  way  of  its  defense  to  this  suit, 
and  on  account  of  this  supposed  defect  counsel  for  ap- 
pellant insist  in  argument  that  the  special  pleas  were 
defective  and  obnoxious  to  the  particular  demurrer  in- 
terposed thereto.  This  ruling  of  the  court  is  made 
the  basis  of  appellant's  first  assignment  of  error. 

1.  In  this  jurisdiction,  it  is  a  general  rule  of  law, 
firmly  settled,  long  maintained,  and  well  understood, 
that  the  undertaking  of  a  common  carrier  to  transport 
to  a  particular  destination  goods  committed  to  it^  unin- 
fluenced by  special  contract,  is  one  of  insurance  against 
every  loss  or  damage,  except  such  as  may  be  occasioned 
by  the  act  of  Grod,  or  the  public  enemy,  or  by  the 
fault  of  the  owner  or  his  agent.  The  shipper  makes 
out  a  prima  facie  case  against  the  carrier  when  he 
shows  the  goods  were  not  delivered;  and,  in  order  for 
the  carrier  to  relieve  itself  of  the  absolute  liability  for 
their  loss  as  an  insurer,  it  must  bring  itself  within  the 
exception  relied  upon  as  an  excuse  for  its  failure  to 
deliver.— A.  G.  N.  R.  R.  Co,  v.  Quarles,  145  Ala.  436, 
40  South.  120,  5  L.  R.  A.  (N.  S. )  867,  117  Am.  St  Rep. 
54;  A.  a.  K.  /?.  R.  Vo.  r.  EUioff  &  i^on,  150  Ala.  381, 
43  South.  738,  9  L.  R.  A.  (N.  S.)  1264,  124  Am.  St.  Rep. 
72;  Grci/s  Hrr  r.  Mobile  Trade  CV>.,  55  Ala.  387,  28 
Am.  Rep.  729. 

It  is  also  well  settUnl  tluit  the  'carrier  may,  within 
the  limits  allowed  by  public  policy  and  considerations 
of  right  and  justice,  by  special  ccmtract,  limit  and  qual- 
ify its  liability  as  an  insurer  of  the  goods. — L.  d  y. 
R.  R.  Vo.  r.  OiU'ii,  80  Ala.  38,  43.  The  appellee  concedes 
the  general  rule  to  be  as  above  announced.  The  ap- 
pellant, while  recognizing  the  right  of  the  carrier  to 
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thus  limit  its  liability,  invokes  the  general  rule,  first 
stated,  as  conclusive  of  all  the  issues — law  and  fact — 
in  this  case. 

2.  The  defendant,  by  its  two  special  pleas,  admitted 
that  it  received  the  lumber  for  transportation  to  Cairo, 
111.,  and  admitted  that  the  lumber  was  never  delivered 
at  that  point.  The  defense  set  up  was  that  ^^the  lumber 
was  received  for  transportation  upon  the  express  agree- 
ment that  the  caiTier  would  temporarily  surrender  the 
possession  to  the  plaintiff  or  its  agent  at  the  Harder 
planing  mill,  near  Tuscaloosa,  Ala.,  for  the  purpose  of 
having  same  dressed ;"  and  it  was  averred  that,  in  com- 
pliance with  said  agreement,  the  defendant  delivered 
said  lumber  to  the  plaintiff  or  its  agents  at  the  said 
Harder  planing  mill,  and  that  while  it  was  in  the  plain- 
tiff's possession,  or  the  possession  and  control  of  his 
agents,  the  same  was  destroyed  by  fire,  without  any 
fault  on  the  part  of  the  defendant.  While  the  defend- 
ant, in  the  absence  of  some  special  contract  limiting 
and  qualifying  its  common-law  liability,  is  an  insurer 
of  the  goods  to  the  point  of  destination,  and  until  the 
consignee  has  had  a  reasonable  time  in  which  to  remove 
the  goods,  yet  this  rule  necessarily  contemplates  that, 
after  the  goods  are  once  committed  to  the  carrier,  its 
possession  and  control  continues  over  every  mile  of 
the  route,  and  during  every  hour  of  the  time,  until  the 
arrival  of  the  goods  at  the  point  of  destination.  We 
know  of  no  rule  of  law  and  no  principle  of  public  policy, 
and  our  attention  has  been  called  to  none,  which  would 
hold  the  carrier  an  insurer  while  the  goods,  by  some 
agreement  with  the  owner,  are  temporarily  out  of  the 
possession  or  control  of  the  carrier,  and  while  the  same 
are  actually  in  the  possession  of  the  owTier,  or  some 
one  as  his  agent.     Under  the  averments  of  the  special 

36  CA. 
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pleas,  the  lumber  was  neither  actually  nor  construc- 
tively in  the  possession  of  the  defendant  at  the  time 
of  the  burning,  but  it  was  at  that  very  moment  of  time 
in  the  possession  of  the  Harder  planing  mill,  and  the 
possession  of  the  latter  was  the  possession  of  the  plain- 
tiflf.  It  must  follow,  therefore,  that,  at  the  time  of  the 
destruction  of  the  lumber,  the  rule  making  the  carrier 
an  insurer  of  the  goods,  in  the  absence  of  some  special 
contract,  finds  no  real  application  to  the  facts  in  this 
case.  The  pleas  expressly  aver  that  the  loss  was  with- 
out fault  on  the  part  of  defendant,  and,  under  our  view 
of  the  law,  they  were  not  subject  to  the  demurrer  inter- 
posed, and  the  court  properly  overruled  the  same.  Orey^s 
Ex^r  V.  Mobile  Trade  Co.,  supra. 

3.  Issue  was  joined  on  pleas  1,  4,  and  5.  The  bill 
of  lading  covering  the  shipment  in  question  was  iden- 
tified, and  offered  in  evidence  by  the  plaintiff.  In  the 
body  of  this  contract  were  the  words  and  letters,  "1  Car 
of  Pine  Lumber,  C/0  Harder  for  dressing."  The  plain- 
tiff, testifying  as  a  witness  in  his  own  behalf,  was  asked 
by  the  defendant  the  question  :  "What  does  this  notation 
on  bill  of  lading  mean :  *C/0  Harder  for  dressing,  Tus- 
caloosa, Alabama?'  "  The  plaintiff  objected  to  the  ques- 
tion on  numerous  grounds;  among  them,  the  objection 
that  the  question  sought  to  vary  by  parol  the  bill  of 
lading.  There  was  no  merit  in  the  objections  assigned. 
The  terms  employed  were  technical  and  not  of  familiar 
or  general  use,  and  the  court  properly  required  the  witr 
ness  to  answer  the  question — Mouton  v.  L.  &  N.  R.  R. 
Co.,  128  Ala.  537,  545,  29  South.  602. 

We  fail  to  find  any  error  in  the  ruling  of  the  court 
ui>on  the  objection  to  the  question  propounded  to  the 
plaintiff  as  a  witness,  touching  the  general  custom  in 
shipping  lumber  when  dressing  in  transit  arrangements 
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were  allowed.  The  terms  of  a  written  contract,  when 
fully  set  forth,  and  the  obligations  assumed  thereunder 
cannot,  as  a  matter  of  course,  be  varied  by  proof  of  a 
custom ;  nor  can  a  carrier,  when  otherwise  liable  under 
his  undertaking,  avoid  liability  by  parol  evidence  of  a 
custom  which  is  in  opposition  to  the  established  prin- 
ciples of  law.  But  in  all  contracts  "as  to  the  subject- 
matter  of  which  known  usages  prevail,  parties  are  sup- 
posed to  proceed  with  the  tacit  assumption  of  these 
usages;  and  parol  evidence  of  custom  and  usage  is 
always  admissible  to  enable  the  court  to  arrive  at  the 
real  meaning  of  the  parties,  who  are  naturally  pre- 
sumed to  have  contracted  in  conformity  with  this  known 
and  established  usage.^' — Boon  d  Co,  v.  Steamboat  Bel- 
fast, 40  Ala.  184,  186,  88  Am.  Dec.  761.  In  the  instant 
case,  there  was  no  attempt  to  vary  the  written  contract 
by  proof  by  parol  of  a  custom  established  at  Brent,  Ala. 
We  fail  to  see  that  appellant  was  injured  in  any  way 
by  his  answer  to  the  question  objected  to,  and  for  this 
reason,  also,  this  assignment  of  error  is  unavailing  tx> 
reverae  the  case. 

The  several  questions  asked  the  witnesses  by  the  de- 
fendant as  to  the  possession  of  the  lumber  after  the 
some  was  delivered  to  the  Harder  planing  mill  were 
unobjectionable.  Possession  is  a  collective  fact,  and  not 
an  opinion  or  conclusion;  and  it  was  therefore  compe- 
tent for  the  witness  to  state  who  was  in  possession  of 
tJie  lumber  at  the  time  it  was  burned. — Wright  v.  State, 
136  Ala.  139,  145,  34  South.  233;  Higdon  v.  Kennemer, 
112  Ala.  351,  20  South.  470. 

A  number  of  special  charges  were  refused  to  the 
plaintiff.  We  have  carefully  considered  all  of  them. 
The  plaintiff  wtis  not  entitled  to  have  the  jury  instructed 
in  the  language  of  any  of  the  charges  refused  to  it; 
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and  hence  the  court  properly  declined  to  give  the  same: 
Furthermore,  upon  a  consideration  of  the  whole  evi 
dience  in  this  case,  the  court  might  have  instructed  the 
jury,  upon  request,  with  proper  hypothesis,  to  find  for 
tfie  defendant. 

The  court  was  not  in  error  in  refusing  to  grant  the 
plaintiff  a  new  trial.  There  appearing  no  error  in  this 
record  of  which  the  appellant  can  complain,  the  judg- 
ment of  the  lower  court  must  be  affirmed. 

Affirmed. 


City  of  New  Decatur  v.  Chappell. 

Damage  an  Account  of  Defective  Walk. 

(Decided  Nov.  21,  1911.    Rehearing  denied  Dec.  14,  1911. 
56  South.  764.) 

1.  Mumcipal  Corporations;  Personal  Injuries;  Claim;  Notice. — 
The  filing  of  a  sworn  statement  as  required  by  section  1275,  Code 
1907,  is  a  prerequisite  to  an  action  for  personal  injury  against  a  city 
or  town. 

2.  Same;  Waiver  of  Notice. — ^To  waive,  means  to  relinquish  inten- 
tionally a  known  right,  or  Intentionally  to  do  an  act  Inconsistent 
with  claiming  it,  and  hence,  the  officers  of  a  city  w^hose  duty  It  Is  to 
pass  upon  the  merits  of  a  claim  for  personal  injuries  may  waive 
compliance  with  the  requirement  of  notice  as  provided  by  section 
1275.  Code  1907. 

3.  Same. — The  facts  in  this  case,  stated  and  examined  and  held  not 
to  constitute  a  waiver  on  the  part  of  the  city  of  the  requirements  as 
to  notice  prescribed  by  section  1275.  Code  1907  as  a  condition  pre- 
cedent to  the  maintenance  of  an  action  for  personal  Injury. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Fleawl  before  Hon.  Thoimas  W.  Wert. 

Action  by  A.  J.  Chappell  against  the  city  of  New 
Decatur,  for  'njuries  sustained  by  falling  through  a 
defective  brid}»e  or  walkway  in  said  city.  Judgment 
for  plaintiff  and  defendant  appeals.  Reversed  and  re- 
manded. 
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TiDWELL  &  Sample,  for  appellant.  The  city  did  not 
have  power  to  waive  the  provision  of  section  1275,  Code 
1907.  The  statute  is  negative  in  terms,  and  was 
therefore,  mandatory  and  imperative. — Bland  v.  City 
of  Mobile,  37  South.  843;  Starling  v.  Town  of  Bedford^ 
62  N.  W.  674;  Stephens  v.  Smith,  10  Wall.  321;  26  A. 
&  E.  Enc.  of  Law,  689.  The  city  council  could  not  cre^ 
ate  a  liability  against  the  city  by  waiver  or  agreement. 
— (J at/  V,  City  of  Camhridge,  128  Mass.  387;  Chamber- 
lain /;.  City  of  Saginaw,  97  N.  W.  156;  Lucas  v.  City  of 
Pontiac.  142  111.  App.  470;  Erford  v.  City  of  Peoria, 
220  111.  346;  Borst  v.  Totm  of  Sharon,  48  N.  Y.  Supp. 
996;  Winter  v.  Niagara,  123  Am.  St.  Rep.  843.  The 
action  of  the  counsel  did  not  constitute  a  waiver. — 
Clemmons  v.  Metcalf,  54  South.  208;  Cufield  v.  Finni- 
gwii,  114  Ala.  48;  98  N.  W.  745;  91  N.  W.  129;  Wilton 
r.  City  of  Detroit,  100  N.  W.  1020;  76  N.  W.  979;  86 
N.  E.  560;  124  N.  Y.  Supp.  307;  44  Atl.  386. 

E.  W.  GoDBEY^  for  appellee.  The  liability  here  stated 
grew  out  of  a  nuisance  created  in  the  streets  by  the  city 
itself,  and  the  statutory  provisions  as  to  notice  do  not 
apply. — Hughes  v,  Fondulac,  41  N.  W.  408.  The  fol- 
lowing authorities  settle  the  proposition  that  the  ac- 
tion of  the  counsel  was  a  waiver  of  notice. — Linely  v. 
Detroit,  90  N.  W.  665;  Wright  v.  Village  of  Portland, 
76  N.  W.  141;  Kriseler  i\  LeValley,  81  N.  W.  580; 
Hunter  v.  Durand,  100  N.  W.  192;  Oermmne  v,  Mus- 
kegon, 63  N.  W.  78;  Spier  v.  Kalamazoo,  101  N.  W.  847; 
Brmcn  v.  Owosso,  85  N.  W.  258;  Cook  v,  Topeka,  90 
Pac.  Rep.  244;  Wheeler  t\  Detroit,  86  N.  W.  822;  Davis 
V,  City  of  Adriam-,  110  N.  W.  1084 ;  Crenshaw  County  v. 
Fleming,  19  South.  906-7;  109  Ala.  554;  Snickels  v.  St 
Joseph,  122  S.  W.  1112  (Mo.) ;  Welsh  v.  Barber  Asphalt 
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Co.,  167  P>d.  465  (472)  ;  Wolvcn  v.  Gohler,  116  N.  Y.  S. 

PELHAM,  J. — This  suit  was  instituted  in  the  trial 
court  ajfainst  the  appellant,  a  municipal  corporation, 
by  the  appellee,  to  recover  damag^es  for  personal  inju- 
ries alleged  to  have  been  suffered  by  appellee  falling 
into  a  defective  plank  walkway  or  bridge  constructed 
along  one  of  the  public  highways  in  the  city  of  New 
Decatur. 

No  sworn  statement,  as  i-equired  by  section  1275  of 
the  Code  of  1907,  was  filed  by  appellee  with  the  clerk 
of  the  appellant  municipal  corporation,  but  the  follow- 
ing matters  were  set  up  in  the  amended  complaint  and 
averred  as  a  waiver  of  the  notice,  and  were  also  shown 
by  the  evidence  on  the  trial  without  conflict: 

Appellee  wrote  and  sent  to  the  city  council  of  New 
Decatur  tlie  following  letter :  New  Decatur,  Ala.,  March 
1st,  1909.  The  Council  of  New  Decatur:  I  have  a  claim 
against  the  city  of  New  Decatur.  On  Jan.  17th,  1909, 
I  got  hurt  on  the  bridge  on  sidewalk  over  ditch  between 
8th  and  9th  street,  6th  Ave.  I  am  in  bad  condition 
have  not  been  able  to  preach  since,  and  do  not  know 
when  I  will  be  able.  That  has  been  very  expensive  to 
me,  and  I  may  never  be  myself  again.  Now  I  look  on 
you  all  as  Christian  gentlemen,  and  think  you  will  do 
the  right  thing.  I  am  ready  to  meet  a  proposition  from 
you.  If  you  will  agi'ee  with  me  now,  we  will  have  no 
other  expense,  to  go  into  law  will  cost  all  of  us;  so  let's 
settle  it  without  that.  Let  me  hear  from  you  at  once. 
Yours  very  truly,  [Signed]        A.  J,  Chappell." 

This  letter  was  received  by  the  authorities  of  the  city 
of  New  Decatur,  and  the  minutes  of  the  governing  board 
of  the  municipality  show  the  following  proceedings  had 
with  reference  to  it:  "The  clerk  read  a  communication 


Digitized  by 


Google 


2  3  OF  ALABAMA.  567 

[City  of  New  Decatur  v.  Ghappell.] 

from  the  Eev.  A.  J.  Ghappell,  in  which  he  called  atten- 
tion to  certain  injuries  received  by  him,  caused  by  his 
falling  on  or  through  a  defective  bridge  on  Sixth  ave- 
nue, between  Eighth  and  Ninth  streets,  in  South  Deca- 
tur, and  for  which  he  asked  some  sort  of  settlement  at 
the  hands  of  the  council." 

The  date  of  the  above  minute  entry  is  not  shown,  but, 
on  March  9,  1909,  appears  the  following  minute  entry: 
"Mayor  Blackwell  called  attention  of  the  city  council  to 
the  communication  before  the  council  at  its  last  meet- 
ing from  Bev.  A.  J.  Ghappell,  concerning  his  claim 
against  the  city  for  damages  for  personal  injuries  re- 
ceived by  him  in  his  falling  from  an  alleged  defective 
bridge  on  Sixth  avenue,  in  the  Second  ward,  and  sug- 
gested the  advisability  of  a  reference  of  the  matter  to 
a  committee  of  this  council  with  authority  to  consult 
the  Rev.  Mr.  Ghappell,  in  an  effort  to  discover  what 
merit,  if  any  there  be,  the  claim  referred  to  may  con- 
tain, and  to  report,  with  its  recommendations,  back  to 
the  next  meeting  of  this  council.  Alderman  John  Pat- 
terson moved  that  the  matter  referred  to  above  be  placed 
in  the  hands  of  the  street  committee  and  the  mayor, 
with  instructions  to  consult  the  Rev.  Mr.  Ghappell,  as 
agents  of  the  city  of  New  Decatur,  and  report  the  re- 
sult of  this  consultation  back  to  the  council  at  its  next 
meeting.  This  motion  was  seconded  by  Alderman  Har- 
tung,  and  prevailed  unanimously." 

After  this  entry,  but  also  without  date,  so  far  as 
shown  by  the  evidence  in  the  bill  of  exceptions,  but  set 
out  in  the  complaint  as  of  the  date  of  April  13,  1909, 
appears  this  subsequent  entry  on  the  minutes:  "Rev. 
A.  J.  Ghappell,  who  claims  to  have  received  a  fall  from 
a  footbridge  on  Sixth  Ave.,  in  the  Second  ward,  from 
which  he  received  painful  injuries,  and  probably  perma- 
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nent  injuries,  and  who  had  brought  his  claim  for  some 
consideration  at  the  hands  of  the  council  to  the  atten- 
tion of  the  council  on  March  Ist^  in  the  form  of  a  writ- 
ten communication,  was  before  the  council  by  invitation 
of  the  mayor,  and  made  some  statements  concerning 
the  manner  in  which  his  alleged  injuries  were  received. 
Alderman  Patterson  moved  that  the  street  committee, 
to  which  the  above  claim  was  referred  for  investigation 
at  the  meeting  of  this  council,  held  on  March  9th  last, 
be  requested  to  meet  at  the  earliest  date  practicable  for 
the  purpose  of  acting  on  the  claim  of  the  Rev.  Mr.  Chap- 
pell,  and  preparing  its  recommendations  to  be  submitted 
thereon  to  the  next  meeting  of  this  council.  This  mo- 
tion was  properly  seconded,  and  prevailed  unani- 
mously.' 

Also  the  following  entries  of  proceeding  of  the  coun- 
cil, in  relation  to  the  appellee's  claim,  are  alleged  and 
appear  on  the  minute  book  as  introduced  in  evidence: 
'*May  8,  1909.  With  regard  to  the  complaint  of  the 
Rev.  Mr.  Chappell  against  the  city  for  damages  on  ac- 
count of  his  having  fallen  from  a  footbridge  in  South 
Decatur,  the  mayor  reported  that  the  street  committee 
had  been  unable  to  get  a  conference  with  Mr.  Chappell 
at  the  time  and  place  agreed  on." 

And  without  date,  so  far  as  shown  by  the  evidence 
set  out  in  the  bill  of  exceptions,  this  entry  (stated  in 
the  complaint  to  be  dated  June  8,  1909)  also  appears 
in  the  proceedings:  "Alderman  Crow  mentioned  the 
matter  of  the  alleged  injury  of  Rv.  Mr,  Chappell  on 
Sixth  Ave.  board  walk.  The  city  attorney  gave  opinion 
that  there  was  nothing  for  the  council  to  do,  as  Mr. 
Chappell  had  not  appeared  before  them." 

It  was  further  shown  by  the  evidence  that,  due  to 
some  misunderstanding  as   to  the  (place  of  meetings 
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the  committee  of  the  city  council  to  which  the  matter 
was  referred  failed  to  meet  the  apptfUee,  and  no  further 
action  was  taken  by  the  committee,  the  council,  or  the 
appellee  until  June  14,  1909,  when  appellee  brought 
this  suit  for  damages  against  appellant,  based  upon  the 
alleged  injuries  received  January  17,  1909. 

Section  1275  of  the  Code  of  1907  provides:  "No  re- 
covery shall  be  had  against  any  city  or  town  on  a  claim 
for  personal  injury  received  unless  a  sworn  statement 
be  filed  with  the  clerk,  by  the  party  injured,  or  his  per- 
sonal representative  in  case  of  his  death,  stating  sub- 
stantially the  manner  in  which  the  injury  was  received 
and  the  day  and  time,  and  the  place  where  the  accident 
occurred,  and  the  damages  claimed.''  This  statute  is  en- 
acted in  furtherance  of  a  public  policy,  and  its  opject 
and  purpose  is  to  protect  the  municipality  from  the 
expense  of  needless  litigation,  give  it  an  opportunity 
for  investigation,  and  allow  it  to  adjust  differences  and 
settle  claims  without  suit. — Barrett  v.  Mobile,  129  Ala. 
179,  30  South.  36,  87  Am.  St.  Bep.  54;  Newman  v.  Birm- 
ingham,  109  Ala.  142,  37  South.  843.  The  statute  (sec- 
tion 1275)  makes  filing  the  claim  a  pre-requisite  to  re- 
covery in  any  suit  for  personal  injuries,  and  virtually 
the  right  to  sue  without  first  filing  the  claim  in  the 
manner  provided  is  taken  away  by  the  statute. — Bar- 
rett V,  City  of  Mobile,  supra.  See,  also,  the  authorities 
collated  in  footnote  2,  p.  2815,  4  Dillon's  Municipal  Cor- 
porations (5th  Ed.)  It  is  the  contention  of  the  appellee, 
however,  that  the  notice  prescribed  by  the  statute  may 
be  waived,  and  that  the  facts  as  set  up  in  the  complaint 
and  shown  by  the  evidence  set  out  in  the  bill  of  excep- 
tions constitute  such  a  waiver  on  the  part  of  the  city 
of  New  Decatur  in  this  case.  On  the  question  as  to 
whether  or  not  a  city  can  waive  the  provisions  of  a  stat- 
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lite  requiring  notice  before  suit  can  be  maintained,  the 
authorities  are  in  irreconciliable  conflict.  See  4  Dillon 
on  Municipal  Corporations  (5th  Ed.)  §  1613,  and  list 
of  authorities  pro  and  con  collated  and  set  out  in  foot- 
notes 1  and  2  on  page  2817. 

By  analogy,  the  Supreme  Court  of  this  state,  in  pass- 
ing on  the  question  of  the  right  of  commissioners'  courts 
to  waive  the  provisions  of  somewhat  similar  statutes, 
seem  inclined  to  the  view  that  the  notice  required  by 
statute  in  such  cases  may  be  waived,  where  the  require- 
ment for  filing  has  not  been  complied  with,  by  the  com- 
missioners' taking  final  action  on  the  fclaim. — Cretir 
shato  County  v.  Fleming,  109  Ala.  557,  19  South.  906. 

The  statute  imposes  no  duty  on  the  city  to  act,  other 
than  that  which  might  follow  inferentially  from  the 
enactment  being  for  the  benefit  of  the  municipality,  and 
its  governing  body,  being  charged  with  the  duty  of  ad- 
ministering a  public  trust,  is  supposed  to  act  in  good 
faith,  and  to  deal  fairly  with  all  those  having  business 
with  the  public  corporation.  If,  therefore,  a  claim  is 
presented,  not  conforming  to  the  requirements  of  ihe 
statute,  the  authorities,  being  under  no  duty  to  act, 
may  rest  on  the  rights  granted  the  city,  and  nonaction 
on  their  part  would  not  constitute  a  waiver  of  the  stat- 
utory requirements.  If,  however,  the  governing  body 
of  a  municipality,  on  the  presentation  or  filing  of  a 
cL?ira,  although  the  provisions  of  the  enactment  re- 
quirinir  notice  to  be  given  have  not  been  complied  with 
in  the  notice,  treat  it  as  suflBcient,  and  lead  the  claim- 
ant to  believe  iJiat  the  notice  given  is  considered  valid, 
and  finally  pass  on  the  claim  thus  presented,  and  refuse 
or  allow  it,  it  seems  to  us  this  would  constitute  a  waiver 
of  a  compliance  with  the  terms  of  the  istatute,  enacted 
solely  for  its  benefit;  for  the  purposeig  and  object  of  the 
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enactment  have  been  accomplished,  and  final  action 
taken  in  the  matter. 

To  waive,  in  law,  means  "to  relinquish  intentionally  a 
known  right,  or  intentionally  to  do  an  act  inconsistent 
with  daiihing  it,"  and,  when  the  city  authorities  em- 
powered lo  act  consummate  an  official  investigation  of 
a  claim  informally  brought  to  their  attention  by  allow- 
ing or  rejecting  it,  they  have  done  an  act  inconsistent 
with  claiming  any  benefit  under  a  statute  requiring 
notice  to  be  given  before  action  can  be  taken.  The 
governing  board  of  a  municipality  is  charged  with  the 
dutj'  of  acting  for  the  corporation,  and  when,  acting 
in  the  line  and  scope  of  their  authority,  they  take  final 
action  on  the  matter  they  in  effect  announce  that  they 
require  no  further  notice;  and  the  statute  having  been 
enacted  for  the  benefit  of  the  corporation  represented 
by  them,  and  the  purposes  and  ultimate  end  in  view 
by  the  enactment  having  been  accomplished,  a  waiver 
of  its  ))enefits  would  seem  to  follow  as  a  natural  con- 
sequence of  the  act. 

That  a  municipality  or  other  public  corporation,  by 
considering  and  finally  passing  on  the  merits  of  the 
claim,  though  it  be  presented  not  strictly  in  accordance 
with  the  provisions  of  a  statute  providing  that  notice 
be  given,  can  waive  such  provisions  finds  support  in 
Crenshaw  County  v,  Fleming,  supra,  Neicman  v.  Mayor, 
ete.,  of  Birmingha/in,  109  Ala.  630,  19  South.  902,  and 
many  other  authorities.  See  Lindley  v\  Detroit,  131 
Mich.  8,  90  N.  W.  665;  Wright  v.  Portland,  118  Mich.  23, 
76  N.  W.  141;  Kriseler  v.  Le  Valley,  122  Mich.  576,  81 
N.  W.  580 ;  Hunter  v,  Durand,  137  Mich.  53,  100  N.  W. 
192;  Germaine  v.  Muskegon,  105  Mich.  213,  63  N.  W. 
78;  Broum  v.  Detroit,  127  Mich.  239,  86  N.  W.  822; 
Davis  V.  Adrian,  147  Mich.  300,  110  N.  W.  1084;  Bou> 
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i/kin  V,  Ogden  Citify  33  Utah,  196,  93  Pac.  561;  Ridge- 
trat/  V.  Escanaha,  154  Mich.  68,  117  N.  W.  550. 

To  couslitute  a  waiver  of  the  deficiencies  of  the  no- 
tice, the  investigation  must  have  terminated  and  final 
action  been  taken  on  the  merits  of  the  claim.  Anything 
less  than  this  would  be  fatal  to  a  claim  of  waiver,  and 
the  claimant  held  to  a  strict  compliance  with  the  provis- 
ions requiring  notice  as  a  prerequisite  of  recovery.  For, 
unless  fiual  action  has  been  tak<*n  by  the  council,  or 
other  governing  board  authorized  to  bind  the  corpora- 
tion, it  cannot  be  said  that  the  right  given  by  statute  has 
been  relinquished,  or  that  the  object  and  purpose  of 
the  enactment  has  been  fully  accomplished.  Nor  could 
anything  bhort  of  conclusive  action  on  the  investigation 
of  the  claim  propounded  be  deemed  in  law  as  inconsifih 
tent  with  claiming  the  benefits  of  such  statutory  pro- 
visions in  a  suit  subsequently  filed. 

Having  reached  the  conclusion  that  the  city  may 
waive  a  strict  compliance  with  the  conditions  prece- 
dent to  recovery  imposed  by  section  1275,  we  are  next 
to  consider  if  the  allegations  of  the  complaint,  as 
amended,  set  up  facts  constituting  a  waiver  in  the  case 
at  bar.  Appellee,  as  shown  by  the  averments  set  out 
in  the  complaint,  made  a  statement  of  his  claim  by 
writing  a  letter  to  the  council,  and  the  matter  was  re- 
ferred to  a  committee,  with  instructions  ix)  consult 
with  the  claimant  and  report  to  the  council.  A  short 
time  after  this,  the  claimant,  on  invitation  of  the  mayor 
came  before  the  board  and  made  a  verbal  statement  in 
reference  to  liis  injuries,  and  the  committee  to  which 
the  matter  had  been  referred  for  investigation  was  re- 
quester! by  a  resolution  of  the  board  "to  meet  at  the 
earliest  date  practicable  for  the  purpose  of  acting  on 
the  claim  of  the  Rev.  Mr.  Chappell,  and  preparing  it« 
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r(»commf5ndations  to  be  submitted  thereon  to  the  tiett 
meeting  of  the  council."  It  doee  not  appear  that  thfe 
committee  was  authorized  or  directed  to  finally  pass 
on  the  claim  and  allow  or  reject  it,  in  whole  or  in  patt, 
but  only  to  act  on  it  for  the  puri)ose  of  preparing  and 
making  a  recommendation  to  the  council  for  its -action 
at  a  subsequent  meeting  of  that  body.  The  committee 
did  not  act;  it  failed  to  meet,  and  made  no  report  to 
the  council;  and  no  further  action  was  taken  on  appel- 
lee's claim,  other  than  that  it  appears  at  a  subsequent 
meeting  one  of  the  aldermen  "mentioned  the  matter," 
and  the  city  attorney  stated  that  there  was  nothing  for 
the  council  to  do  in  connection  with  it,  as  the  claimant 
had  not  appeared  before  them. 

Appellee  was  injured  January  17,  1909,  and  his  letter 
to  the  council  was  written  March  1,  1909.  There  is  no 
contention  made  that  this  letter  was  a  compliance  with 
the  requirements  of  section  1275  of  the  Code.  With- 
out any  final  action  taken  by  the  council  on  the  appel- 
lee's claim,  he  brought  suit  against  the  city  on  June 
14,  1909.  The  allegations  in  the  amended  complaint 
set  out  the  facts  substantially  as  narrated  as  constitut- 
ing a  wai\^r  of  the  notice  prescribed  by  section  1275,  but 
are  insuflScient,  in  that  they  fail  to  show  such  final  ac- 
tion by  the  council  on  appellee's  claim  as  would  con- 
stitute a  waiver  of  the  provisions  of  the  statute;  and  as 
the  complaint  must  aver  filing  according  to  the  statu- 
tory requirements  {Barrett  v.  Mobile,  supra),  or  facts 
showing  a  waiver  of  the  provisions  of  the  statute,  it 
was  subject  to  the  demurrers  interposeil  to  it. 

The  ruling  we  have  made  on  the  pleadings  makes  it 
unnecessary  to  consider  the  other  assignments  of  error. 
The  court  was  in  error  in  overruling  the  appellant's 
demurrers  directed  to  the  insuflftciency  of  the  allegations 


Digitized  by 


Google 


674  COURT  OF  APPEALS  l^oL 

[Wells  Amusement  Go.  v^  Means.] 

of  the  amended  complaint  as  a  whole  to  aver  facts  con- 
stituting a  waiver  of  the  provisions  of  section  1275  of 
tlie  Code  of  3907,  and  caise  must  be  reversed. 
.Reversed  and  remanded. 


Wells  Amusement  Co.  v.  Means. 

Damages  for  Being  Ejected  from  Playhouse. 

(Decided  Nov.  21,  1911.      56  South.  594.) 

Evidence;  Negative  Evidence;  Admissibility. — Where  the  de=- 
fendant  introduced  evidence  showing  that  plaintiff  was  drunk 
and  disorderly,  and  was  ejected  for  that  reason,  testimony  by  a  wit- 
ness that  he  had  never  known  of  plain tllTs  being  drunk,  the  witness 
having  known  plaintiff  for  several  years,  but  never  having  employed 
him  and  knowing  nothing  of  what  plaintiff  did  at  night,  was  not 
relevant  or  admissible.  Relevant  evidence  is  that  which  logically 
tends  to  prove  or  disprove  a  fact  in  Issue,  and  the  knowledge  of  the 
witness  In  question,  did  not  logically  tend  to  prove,  whether  plain- 
tiff was  drunk  or  sober  at  the  time  referred  to. 
( 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  A.  Senn. 

Action  by  Thomas  Means  against  the  Wells  Amuse- 
ment Company  for  damages  for  being  ejected  from  a 
playhouse,  and  assaulted  and  otherwise  injured.  Judg- 
ment for  plaintiff  and  defendant  appeals.  Reversed 
and  remanded. 

Tillman,  Bradley  &  Morrow,  and  L.  C.  Leadbeater, 
for  appellant.  The  court  was  in  error  in  permitting 
Going  to  testify  that  he  has  never  heard  of  the  plaintiflf 
ever  being  drunk  or  drinking  at  all.  Under  the  circum- 
stances, defendant  had  the  right  to  eject  plaintiff,  and 
the  court  should  have  given  charge  2. — B.  R.  d  E.  Co. 
V.  Baird,  130  Ala.  344. 
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Bowman^  Habsh  &  Bbddow,  for  appellee.  '  The  evi- 
dence was  admissible  and  the  court  was  not  in  error  in 
its  rulings  thereon.— 59  N.  H.  55;  109  N.  C.  813;  11 
Ohio  St.  114.  Counsel  discuss  the  charges  refused,  but 
without  citation  of  authority. 

VVAl^KEK,  P.  J. — The  defendant  introduced  evidence 
tending  to  show  that,  the  plaintiff  was  drunk  and  dis^or- 
derly  on  the  occasion  of  his  being  put  out  of  the  defend- 
ant's theater.  S.  F.  Cunningham,  a  witness  introduced 
in  rebuttal  by  the  plaintiff,  stated:  "I  have  known  this 
negro  Tom  Means  [the  plaintiff]  for  several  years,  but  I 
cannot  say  exactly  how  long — for  several  years."  The 
plaintiff's  counsel  then  asked  the  witness  the  following 
question :  "I  say,  have  you  ever  kno^^m  of  him  drinking 
any  or  being  under  the  influence  of  intoxicating  liquors 
in  any  way?"  The  defendant  objected  to  the  question 
on  the  ground  that  it  called  for  immaterial,  irrelevant, 
and  incompetent  testimony,  and  duly  excepted  to  the 
action  of  the  court  in  overruling  the  objection.  The 
witness  answered:  "I  have  never  seen  him  under  it." 
On  cross-examination  this  witness  stated :  "I  have  known 
Tom  Means  for  several  years.  He  never  did  work  for 
me.  I  do  not  know  what  he  does  after  dark  when  he 
goes  to  shows.  I  have  never  been  thrown  with  him  any." 
The  appellant  assigns  the  above-mentioned  ruling  as 
error.  Another  assignment  of  error  is  based  on  a  sim- 
ilar ruling  on  an  objection  to  a  question  on  the  same 
line  propounded  to  another  witness. 

We  are  of  opinion  that  the  evidence  called  for  by 
the  questions  was  not  legally  relevant,  and  that  the  ob- 
jections to  the  questions  should  have  been  sustained. 
'*As  a  general  rule,  facts  are  deemed  relevant  as  evi- 
dence which  logically  tend  to  prove  or  disprove  the 
fact  in  issue,  yet  the  rule  does  not  require  the  admis- 
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ftion  o€  faetH  bearing  so  remotely  up6n  the  issue  that 
th^  afford  merely  a  conjectural  inference  conc^ning 
the  main  fact.-'  Steen  v.  Stcadlep,  126  Ala.  616,  28 
Bonth.  620,  ^^There  must  be  a  plain  and  manifest  con- 
nection between  the  issue  in  controversy  and  the  col- 
lateral facts  introduced  to  sustain  or  rebut  it.  The  evi- 
dence must  have  a  proximate  tendency  to  establish  the 
proof  or  disproof  of  this  principal  issue,  and  must  not 
be  so  indefinite  or  speculative  as  to  be  incapable  of  af- 
fording the  jury  a  reasonable  presumption  or  inference 
of  its  truth  or  falsity." — Bracer  v.  Watson^,  65  Ala.  88 ; 
First  National  Bank  v.  Steivart,  114  U.  S.  224,  5  Sup. 
et.  845,  29  L.  Ed.  101.  In  the  case  at  bar  the  purpose 
of  the  evidence  objected  to  was  to  furnish  the  basis  for 
an  inference  by  the  jury  that  the  plaintiff  was  not  drunk 
on  the  occasion  in  question.  The  issue  raised  was  on 
that  question  of  fact,  and  not  as  to  the  plaintiff's  habit 
of  indulging  in  or  refraining  from  the  use  of  intoxi- 
cants, nor  as  to  his  character  or  reputation  in  that  re- 
gard. It  cannot  witJi  reason  be  said  that  the  mere  fact 
that  a  person  whose  knowledge  of  the  plaintiff's  life 
was  as  meager  as  that  of  the  witness  Cunningham  had 
not  seen  him  under  the  influence  of  intoxicating  liquor 
could  logically  tend  to  rebut  the  proof  that  he  was 
drunk  on  the  occasion  in  question.  Such  an  inference 
from  such  proof  would  be  the  merest  conjecture.  The 
conclusion  that  a  person  who  is  charged  by  the  testi- 
mony of  an  eyewitness  to  have  been  drunk  at  a  certain 
time  was  in  fact  then  sober  hardly  could  be  said  to  l>e 
a  logical  or  permissible  deduction  from  the  bare  fact 
that  another  witness  who  had  been  acquainted  with 
him  for  several  years,  but  who  was  not  present  on  the 
occasion  in  question,  and  was  not  even  shown  to  be 
familiar  with  his  course  of  life,  testifies  that  he  had 
not  seen  such  person  under  the  influence  of  intoxicating 
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liquor.  Certainly  the  coMiection  between  that  proof 
and  the  fact  sought  to  he  established  by  it  could  not  he 
said  to  be  plain  and  manifest.  On  the  contrary,  suc'h 
an  inference  from  such  proof  would  be  the  merest  sur- 
mise or  conjecture.  The  law  does  not  permit  decisions 
of  fact  to  be  made  on  mere  conjectures  or  remote  infer- 
ences, and  excludes  evidence  the  real  tendency  of  which 
would  be  to  mislead  the  jury  to  a  conclusion  for  which 
the  evidence  furnishes  no  substantial  support. 

The  court  was  in  error  in  the  rulings  above  men- 
tioned. 

Reversed  and  remanded. 


Western  Railway  of  Alabama  v.  Irwin 

Doomages  for  Setting  Out  Fire. 
(De<?lded  Nov.  14,  1911.    56  South.  768.) 

1.  Pleading;  Avcnnents;  Alternatire  Allegation. — Where  a  cause 
of  action  Ifl  Btated  in  the  altecDatlve,  and  either  alternative  Is  In- 
sufficient, the  complaint  is  bad. 

2.  Railroads;  Setting  Out  Fire;  Complaint. — In  an  action  against 
a  railroad  for  setting  out  flre.  thereby  destroying  proi)erty.  a  com- 
plaint which  alleges  that  the  employes  of  the  company  while  acting 
in  the  line  of  their  employment,  "or  under  instructions  from  their 
superior,"  set  Are  to  combustible  material  on  the  right  of  way,  and 
negligently  permitted  the  fire  to  spread  to  the  land  of  plaintiff, 
thereby  destroying  certain  named  articles  of  property,  is  fatally  de- 
fective because  It  falls  to  show  that  the  sui)erlor  ordering  employes 
to  set  out  the  flre  had  actual  or  apparent  authority  to  make  the  order 
and  bind  the  company. 

3.  Appeal  and  Error;  Harmless  Error;  Pleadings. — Presumption  of 
Injury  arlnes  when  error  is  pliown  ai)d  a  reversal  follows  unless 
the  record  rebuts  the  presumption  of  Injurj'. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  William  H.  Thomas. 

37  CA. 
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Action  by  Oscar  G.  Irwin  against  the  Western  Bail- 
way  of  Alabama.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

The  complaint  was  as  follows:  (1)  Plaintiff  claims 
of  defendant  |1,000  as  damages,  for  that  heretofore, 
to  wit,  on  the  28th  day  of  October^  1909,  the  defendant 
was  the  owner  of  a  certain  railroad  and  right  of  way 
extending  from  Montgomery  to  Selma,  Ala.,  and  extend- 
ing along  the  side  of  and  adjoining  certain  land  belong- 
ing to  plaintiff  in  Lowndes  county,  Ala,;  that  on  said 
day  an  employe  or  employes  of  the  defendant,  while  act- 
ing in  the  line  of  their  employment  or  und^*  instructions 
from  their  superior,  set  fire  to  the  dry  grass  and  other 
growth  upon  the  said  right  of  way,  and  near  plaintiff's 
said  land,  and  negligently  permitted  said  fire  to  spread 
over  said  right  of  way  to  the  said  lands  of  this  plaintiff, 
and  to  certain  hay  belonging  to  the  plaintiff,  which  was 
stacked  upon  said  land  at  a  distance  of,  to  wit,  200 
yards  from  said  right  of  way,  and  which  contained,  to 
wit,  75  tons  of  hay,  of  the  value  of  |1,000,  and  said  hay 
was  then  and  there  totally  destroyed  by  said  fire."  The 
other  counts  are  similar  in  allegation,  and  describe  more 
fully  the  conditions  of  the  ground  between  the  right 
of  way  and  the  hay,  as  to  undergrowth,  and  also  as  to 
the  dry  condition. 

The  demurrers  are:  "It  is  alleged  in  the  alternative 
that  the  employe  or  employes  of  the  defendant  acted  in 
the  line  of  their  employment,  or  under  instructions  from 
their  superior.  There  are  no  facts  alleged  which  show 
that  this  defendant,  or  any  one  for  whose  acts  or  con- 
duct it  w^as  responsible,  negligently  permitted  said  fire 
to  spread  to  the  lands  of  the  plaintiff.  It  does  not  ap- 
pear from  said  count  that  the  superior  of  the  em- 
ployes of  the  defendant  had  any  right  or  authority  to 
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instruct  such  employes  to  s^t  the  fire  in  said  count  men- 
tioned." 

Stbinbb,  Crum  &  Weil^  for  appellant.  Alternative 
averments  in  pleadings  render  it  bad  unless  each  al- 
ternative is  sufficient. — Curran  v.  Armstead^  101  Ala. 
695 ;  5  May.  754 ;  6  Enc.  P.  &  P.  268  ;H.A.d  B,  Ry.  Go. 
V.  Dusenberry,  94  Ala.  418;  161  Ala.  441. 

Ball  &  Samf^rd,  for  appellee.  Counsel  discuss  the 
errors  assigned,  but  without  citation  of  authority. 

DE  GRAFFENRIED,  J.— This  suit  was  brought  by 
the  appellee  against  appellant  for  damages  because  cer- 
tain employes  of  the  appellant  set  fire  to  dry  grass  upon 
the  right  of  way  of  appellant,  and  negligently  permitted 
the  fire  so  set  by  them  to  spread  to  appellee's  land  and 
destroy  a  lot  of  hay,  which  was  stacked  about  200  yards 
from  the  right  of  way.  There  were  several  counts  to 
the  complaint,  and  in  each  count  it  is  alleged  that  said 
fire  was  set  upon  the  roadbed  or  right  of  way  of  the 
appellant  by  employes  of  the  appellant,  "while  acting 
in  the  line  of  their  employment  or  under  instructions 
from  their  superior/^ 

When  a  cause  of  action  is  stated  in  a  complaint  in 
the  alternative^  if  either  alternative  is  insufficient,  the 
whole  count  is  bad. — Mayor  and  Aldermen  of  Uunts- 
ville  t\  Ewing,  116  Ala.  576,  22  South.  984.  If  the 
words  "or  under  instructions  fro7n  their  superior'^  are 
stricken  from  the  complaint  in  this  case,  the  complaint 
is  good,  but  so  long  as  they  remain  in  the  complaint  it 
is  bad. 

For  aught  the  complaint  shows,  the  employes  who  set 
fire  to  the  grass  on  the  right  of  way  of  apjpellant  were 
its  laborers  in  a  bridge  gang,  having  nothing  to  do  with 
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the  right  of  way  of  appellant  whatsoever,  except  in  so 
far  as  the  construction  of  bridges  is  concerned,  and  for 
aught  the  complaint  shows  the  superior  who  ordered 
the  grass  to  be  set  on  fire  was  the  foreman  of  a  bridge 
gang,  who  had  no  authority,  actual  or  apparent,  to  make 
such  order.  The  law  requires  a  complaint  to  state  with 
certainty  a  cause  of  action,  and  for  the  above  reasons, 
under  one  of  the  alternative  averments  of  the  complaint, 
a  cause  of  action  is  not  plainly  stated.  The  alternative 
averment,  to  which  reference  is  had,  fails  to  state  that 
the  superior  who  made  the  order  was  acting  within  the 
actual  or  apparent  line  or  scope  of  his  employment  at 
the  time  the  order  was  made,  and  for  that  reason  is 
vicious. 

It  is  probable  that  no  injury  was  actually  done  the 
appellant  by  the  defective  condition  of  the  complaint, 
but  the  law  says  that  the  presumption  of  injury  arises 
whenever  error  is  shown,  and,  unless  the  record  aflErm- 
atively  rebuts  the  presumption  of  such  injury,  a  re- 
versal of  the  judgment  should  follow.  To  quote  the 
language  of  Lord  Coke:  "We  will  not  change  the  law 
which  always  hath  been  used.  It  is  better  that  it  be 
turned  to  a  default  than  the  law  should  be  changed  or 
any  innovation  made."  2  Coke  upon  Littleton,  282b. 

£eversed  and  remanded. 
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Birmingham  Waterworks  Company 
V.  Wilson, 

Damaff€9  for  Vutting  Off  Water  Supply. 

(Decided  April  20,  1911.    Rehearing  denied  Dec.  14,  1911. 
56  South.  76a) 

1.  Water  and  Watercourses;  Puhlic  Supply;  Turning  Off. — Where 
a  public  service  wiater  company,  mider  a  mistaken  belief  that  a  cer- 
tain party  had  not  paid  his  water  rent  for  the  current  quarter,  cut 
off  his  supply,  it  was  such  negligence  as  warranted  a  recovery  for 
compensatory  damages. 

2.  Same;  Pumtive  Damages. — The  evidence  in  this  case  stated  and 
examined  and  held  not  to  show  such  wanton  or  intentional  injury 
as  warranted  the  imposition  of  punitive  damages. 

3.  Damages;  Pumtive  Damages;  Right  to  Recover. — ^Where  a  in- 
jury is  inflicted  by  wanton  or  intentional  conduct,  or  results  from 
such  gross  negligence  as  to  raise  a  presumptioA  that  the  person  at 
fault  was  conscious  of  the  probable  consequences  of  his  negligence, 
and  indifferent  to  the  danger  of  injury  to  the  person  or  property  of 
others,  or  where  the  act  was  done  willfully,  the  person  injured  may 
recover  punitive  damages. 

Appeal  from  Birmingbam  City  Court. 

Heard  before  Hon.  C.  W.  Fekguson. 

Action  by  C.  W.  Wilson  against  the  Birmin^an^ 
Water  Works  Company  for  damages  for  cutting  off  h!» 
water  supply.  Judgment  for  plaintiff  and  defendant 
appeals.     Reversed  and  remanded. 

London  &  Fitts,  for  appellant.  Under  the  facts  iu 
this  case  the  court  was  in  error  in  saying  that  the 
plaintiff  might,  if  the  jury  so  decided,  be  awarded  puni- 
tive damages. — Folk's  case,  115  Ala.  287 ;  G.  P.  Ry.  Co. 
V.  Lee,  92  Ala,  262;  Annistcm  P.  Works  v.  Dickey,  93 
Ala.  421;  iJ.  iJ.  Co.  v.  Foster,  134  Ala.  244;  Montgomery 
St.  Ry.  V.  Rice,  142  Ala  674. 

Harsh,  Bbddow  &  Pitts,  for  appellee.  iSlo  brief 
reached  the  Reporter. 
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PELHAM,  J. — Although  a  number  of  assiguments  of 
error  are  made,  all  of  those  insisted  upon,  except  as  to 
the  question  of  excessive  damages  raised  on  the  mo- 
tion for  a  new  trial,  go  to  the  right  of  the  appellee  (the 
plaintiff  below)  to  recover  of  the  appellant  (the  de- 
fendant below)  exemplary,  punitive,  or  vindictive  dam- 
ages. The  question  is  presented  by  appellant  in  differ- 
ent forms :  P'irst,  by  exceptions  reserved  to  certain  parts 
of  the  oral  charge  of  the  court  submitting  to  the  jury 
the  right  to  award  appellee  exemplary  or  punitive  dam- 
ages; second,  by  exceptions  reserved  to  the  refusal  of 
the  trial  court  to  give  charges  requested  in  writing  by 
the  appellant  to  the  effect  that  appellee  was  not  entitled 
to  recover  such  damages;  and,  third,  by  exceptions  re- 
served to  the  court's  refusal  to  give  the  general  affirm- 
ative charge  as  to  that  count  of  the  complaint  seeking 
to  recover  punitive,  exemplary,  or  vindictive  damages. 

The  plaintiff  (below)  was  a  customer  of  the  defend- 
ant (below)  water  company,  in  the  sense  that  the  water 
company,  as  a  public  service  corporation,  was  furnish- 
ing the  plaintiff  water  for  domestic  purposes.  In  Feb- 
ruary, 1909,  the  plaintiff's  supply  of  water  at  his  home 
in  Ensley  was  turned  off  by  the  agents  or  employes  of 
the  defendant  company,  notwithstanding  he  had  pre- 
viously paid  for  water  service  for  the  first  quarter  of 
that  year,  or  the  months  of  January,  February,  and 
March  of  the  year  1909.  These  facts  are  not  seriously 
disputed,  and  show  a  wrong  inflicted  upon  the  plaintiff 
through  the  defendant's  negligence.  Was  the  defend- 
ant's negligence  of  such  a  degree  as  to  entitle  plaintiff 
to  have  the  question  of  awarding  punitive,  exemplary, 
or  vindictive  damages  submitted  to  the  jury. 

The  plaintiff  testified  that  about  the  second  or  third 
day  after  the  water  supply  was  turned  off  he  called  up 
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the  defendant  company's  office  over  the  telephone,  gave 
the  number  of  his  meter,  and  inquired  if  they  had  or- 
dered the  water  cut  off,  and  was  informed  they  had. 
Upon  inquiring  the  reason,  plaintiff  was  informed  he 
would  have  to  pay  the  water  rent  to  get  it  turned  on. 
To  this  plaintiff  replied  he  had  paid  the  rent,  and  owed 
nothing  on  that  account.  The  water  was  not  turned  on, 
and  about  three  or  four  days  later  plaintiff  again  called 
the  company's  office,  over  the  telephone,  and  talked 
with  the  manager,  a  Mr.  Foster,  telling  him  of  the  incon- 
venience of  having  to  carry  water  from  some  distance 
to  his  home.  The  manager,  Foster,  called  to  some  of 
the  office  force,  and  had  the  books  examined,  and  stated 
the  books  of  the  company  showed  the  plaintiff's  water 
rent  for  the  quarter  in  question  had  not  been  paid.  The 
plaintiff  informed  the  manager  in  this  conversation  over 
the  telephone  that  his  water  rent  was  paid,  and  he  was 
not  responsible  for  the  books  failing  to  show  it,  and  the 
•defendant's  employe  or  officer  closed  the  conversation 
by  "hanging  up"  the  telephone.  The  water  was  not 
4^urned  on  plaintiff's  premises,  and  no  further  complaint 
was  made  until  four  or  five  days  after  this  second  con- 
versation, when  plaintiff  again  called  the  defendant's 
office  over  the  telephone,  and  talked  with  some  one  in 
the  office,  who,  he  thinks,  was  the  same  person,  Mr.  Fos- 
ter, the  manager.  In  this  conversation  plaintiff  in- 
formed the  party  in  the  company's  office,  in  answer  to 
an  inquiry  of  how  he  knew  he  had  paid  the  disputed 
water  rent,  of  having  a  receipt,  and  where  it  could  be 
seen — in  his  lawyer's  office.  "Immediately  after  that 
the  water  was  turned  on."  The  plaintiff  also  stated: 
^*Every  time  I  called,  I  heard  them  looking  up  the  books. 
I  think  on  each  conversation  they  told  me  the  books 
failed  to  show  that  the  water  rent  had  been  paid.     I 
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did  not  tell  tbem  I  bad  a  receipt  until  the  last  conver- 
sation." In  another  part  of  the  evidence  plaintiff  states 
he  had  informed  the  party  to  whom  he  talked  over  the 
teleplione  of  having  a  receipt  before  the  la«t  conversa- 
tion. 

The  other  testimony  in  the  case  sheds  no  light  upoB 
the  proposition  of  plaintiff's  right  to  have  the  question 
of  recovering  exemplary,  punitive,  or  vindictive  dam- 
ages submitted  to  the  jury.  There  can  be  no  question 
but  that  the  defendant  was  guilty  of  negligence  in  cat- 
ting off  plaintiff's  water  supply  when  it  had  been  paid 
for;  yet,  if  there  was  no  evidence  to  warrant  the  sub- 
mission of  the  question  of  punitive  damages  to  the  jury, 
if  there  was  no  evidence  to  justify  awarding  such  dam- 
ages, it  was  error  to  si^bmit  that  question  to  the  jury. 
—Peters  v.  Southern  Ry.  Co.,  135  Ala.  533,  33  South. 
332;  Birmingham  liy,  L.  &  P.  Co,  v.  Pranscomb,  124 
Ala,  621,  27  South.  508,  and  cases  cited.  The  appellant 
insists  that  the  trial  court  erred  in  allowing  the  jury  to 
consider  giving  punitive  damages  under  the  evidence 
adduced  upon  the  trial  in  this  case. 

It  has  long  been  settled  by  a  line  of  well-considered 
decisions  in  this  state  that,  where  the  injury  is  inflicted 
by  wanton  or  intentional  conduct,  punitive  damages 
may  be  recovered. — LienJcauf  v.  Morris,  66  Ala.  406; 
Wilkinson  v.  Hearcy,  76  Ala.  176;  L.  &  N.  R.  R,  Co.  v. 
Whitman,  79  Ala.  S28;  Ala.  Gt.  Sou.  R.  R.  Co.  v.  Sellers, 
93  Ala.  9,  9  South.  375,  30  Am.  St.  Rep.  17;  Ala.  Gt. 
Sou.  R.  R.  Co,  t\  Frazicr,  93  Ala.  45,  9  South.  303,  30 
Am.  St.  Rep.  28;  Highland  Art?.  £  Belt  R.  R.  Co.  v.  Rob- 
inson, 125  Ala.  483,  28  South.  28;  and  the  many  cases 
cited  in  the  above  decisions.  The  rule  authorizing  the 
recovery  of  punitive  damages  is  thus  stated  by  Stone, 
C.  J.,  in   Wilkinson  v.  Searcy,  76  Ala.  176:  "  *    *    ♦ 
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To  authorize  punitive,  exemplary,  or  vindictive  damages 
(different  names  for  the  same  thing),  there  must  be 
^gross  negligence  within  the  strictest  signification  of  ttie 
phrase,  which  must  be  construed  to  mean-  such  entire 
want  of  care  as  to  raise  a  pi*esuinption  that  the  person 
in  fault  is  conscious  of  the  probable  consequences  of  his 
carelessness,  and  is  indifferent,  or  worse,  to  the  danger 
of  injury  to  the  persons  or  property,  of  others;'  or  that 
the  act  complained  of  ^was  done-  wilfully  [in  its  strong 
sense],  or  was  the  result  of  that  reckless  indifference  to 
the  rights  of  others,  which  is  equivalent  to  an  inten- 
tional violation  of  them ;'  or  Svhere  the  injury  has  been 
wanton,  or  malicious^  or  gross  f  or  *where  fraud,  malice, 
or  oppression  appears.'  ♦  ♦  ♦  "  We  think  this  the 
correct  rule.  There  must  be  some  evidence  of  inten- 
tional, willful  ("in  its  strong  sense"),  or  wanton  con- 
duct, a  conscious  willingness  to  inflict  injury  upon  ap- 
pellee by  the  water  company's  employes,  or  some  of  them 
to  authorize  subiuitting  to  the  jury  the  question  of 
punitive  damages.  The  question  vel  non  is  one  for 
the  court.  A  careful  examination  of  the  evidence  does 
not  disclose  anything  authorizing  a  recovery  of  punitive 
damages. 

Evidently  the  course  of  the  trouble  arose  from  the 
negligent  omission  of  the  appellant  to  have  its  books 
properly  kept,  or  its  negligence  in  not  having  its  water 
rent  collections  reported,  but  neither  in  this  nor  in  the 
subsequent  conduct  of  the  appellant's  employes  in  deal- 
ing with  the  transaction  do  we  find  anything  that  can 
be  characterized  as  intentional,  willful,  or  wanton  acts 
of  commission  or  omission,  or  such  as  are  equivalent  to 
reckless  indifference  of  known  harmful  consequences, 
or  a  conscious  willingness  to  inflict  injury.  The  case* 
presented  shows  negligence,  but  no  wanton  or  wilful 
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wrong,  and  the  general  affirmative  charge  should  have 
been  given  the  defendant  below  as  to  punitive  damages. 

It  is  not  necessary  to  consider  the  question  as  to 
whether  or  not  the  damages  assessed  by  the  jury  are 
excessive,  as  the  case  must  be  reversed  and  remanded 
for  a  new  trial  for  the  errors  committed  by  the  trial 
court,  as  above  set  out,  in  submitting  to  the  jury  the 
right  to  award  punitive  damages. 

Reversed  and  remanded. 

;  On  Application   for  Rehearing. 

PER  CURIAM. — In  summarizing  the  evidence  in  the 
original  opinion  in  this  case,  the  fact  was  not  embraced 
in  the  summary  made  of  the  testimony  that  the  plain- 
tiff testified  that  he  had  informed  the  defendant's  agent 
or  officer  in  the  second  conversation  had  with  him  over 
the  telephone  that  there  was  sickness  in  his  family;  but 
this  can  in  no  way  affect  the  original  conclusion  that 
the  evidence  does  not  disclose  a  case  in  which  a  recovery 
of  punitive  damages  would  be  authorized,  and  that  the 
submission  of  that  question  to  the  jury  was  error. 

The  plaintiff  had  paid  his  water  rent  for  the  quarter 
in  question,  and  it  was  wrongfully  cut  off  by  the  de- 
fendant until  the  second  or  third  day  thereafter,  when 
he  was  informed  by  the  officer  or  agent  in  charge  of 
the  defendant's  business  at  its  office  that  the  books  did 
not  show  the  rent  to  be  paid,  and  that  he  would  have 
to  pay  his  water  rent  before  the  water  would  be  turned 
on.  After  waiting  for  a  period  of  three  or  four  days^ 
the  plaintiff  again  made  complaint,  and  was  again  in- 
formed that  the  books  of  the  company  did  not  show 
payment.  After  waiting  for  three  or  four  days  after 
this,  the  plaintiff  entered  another  complaint  at  the  com- 
pany's office,  and  for  the  first  time  told  the  defendant 


Digitized  by 


Google 


20  OP  ALABAMA.  687 

[Birmiughaui  Water  Works  Company  v.  Wilson.] 

that  he  had  a  receipt  for  the  water  rent,  and  informed 
defendant  where  it  could^  be  seen,  and  the  water  wa« 
turned  on  as  soon  as  the  .receipt  could  be  inspected. 
There  was  nothing  in  the  evidence  to  show  that  the 
injury  was  wantonly  or  intentionally  inflicted  on  the 
plaintiff,  or  that  the  defendant  acted  with  reckless  in- 
difference to  the  probable  consequences  and  resulting 
injury;  on  the  contrary,  as  soon  as  the  plaintiff  gave 
the  defendant  the  proper  information  on  which  it  could 
act,  it  acted  promptly  and  corrected  the  wrong. 

When  the  plaintiff  entered  his  complaint  at  the  office 
of  the  company,  his  conversation  is  shown  to  have 
been  with  an  officer  of  the  defendant  who  was  not  in- 
formed any  more  that  the  plaintiff's  statement  that  he 
had  paid  the  water  rent  was  correct  than  that  the  books 
of  the  company  showing  the  rent  had  not  been  paid  were 
correct,  and  it  is  reasonable  to  suppose  that  the  officer 
was  acting  in  good  faith  upon  the  statements  shown 
upon  the  books,  and  why  the  plaintiff  should  be  so  dil- 
atory in  making  complaints,  and  show  so  much  reticence 
about  informing  the  officer  of  defendant  with  whom 
he  communicated  over  the  telephone  that  he  held  a 
receipt  that  would  have  promptly  put  an  end  to  further 
trouble  and  injury,  is  not  necessary  to  consider,  further 
than  to  say  that  these  acts  on  the  part  of  the  plaintiff 
are  not  to  be  attributed  to  the  defendant  for  the  pur- 
pose of  making  it  liable  in  punitive  damages. 

Application  denied. 
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Blrmlng^ham  Railway,  Llg^ht  &  Power 
Co.  V.  Murphy. 

Electrical  Injury. 

(Decided  Nov.  24,  1911.    56  South..  817.) 

1.  Electricity;  Injury;  Care  Required;  Negliffence.— One  usiiM?  liftW- 
fully  electrldt^-  in  the  operation  oC  a  street  railway  system  is  hound 
to  exercise  such  constant  care  as  a  maA  of  reasonable  prudence 
would  exercise,  considering  the  obligations  to  protect  persons  from 
danger,  and  the  care  must  he  commensurate  with  the  danger;  and 
a  want  of  propei*  care;in  view  of  the  circumstances  will  constitute 
negligence. 

2.  Same;  Evidence. — Where  the  action  was  for  injury  to- a  child  by 
coming  in  Contact  with  an  electrically  charged  wira  hanging  down 
over  a  street  in  the  residence  portion  of  the  city,  and  the  evidence 
showed  that  the  defect  had  existed  for  three  days  before  the  in- 
jury, and  that  cai*s  had  constantly  passed  the  defect  during  that 
time,  that  the  most  casual  inspection  would  have  discovered  the  de- 
fect, which  was  open  to  ordinary  observation,  and  that  three  days 
before  the  accident,  another  had  been  injured  by  the  same  wire,  and 
the  company  offered  no  evidence  that  the  defect  did  not  occur  by  Its 
negligence,  or  that  it  cotild  not  reasonably  have  been  discovered  and 
repaired  prior  to  the  accident,  the  charge  of  the  court  on  simple  negli- 
gence was  as  favorable  to  the  defendant  as  could  be. 

3.  Same;  Notice  of  Defect.— 'The  evidence  examined  and  stated  and 
held  sufficient  to  Justify  a  finding  that  the  company  had  actual  notice 
of  the  dangerous  condition  of  the  wire  prior  to  the  accident. 

4.  Same;  Evidence. — Where  it  appeared  that  the  company  had  an 
agent  with  authority  to  inspect  its  wires  and  remedy  the  defect,  evi- 
dence that  prior  to  the  accident  a  witness  had  gone  to  the  com- 
pany's office  to  give  notice  of  the  dangerous  condition,  and  that  h^ 
was  directed  to  a  person  engaged  in  writing  in  the  office  at  the 
time,  and  that  the  witness  gave  him  notice  of  the  dangerous  condi- 
tion, and  that  the  person  replied  "much  obliged,  I  will  attend  to  it," 
was  properly  admitted  to  show  actual  notice  to  the  company  of  the 
danger  prior  to  the  accident. 

5.  Same;  Wantonness ;  Jury  Question. — l^he  eviden*ce  in  this  case 
stated  and  examined  and  held  sufficient  on  which  to  base  a  finding 
that  the  company  was  guilty  of  wanton  negligence  in  permitting  the 
dangerous  condition  to  exist. 

6.  Negligence;  Wantonness. — Wantonness  Is  a  conscious  failure  by 
one  charged  with  the  duty  to  exercise  due  care  to  prevent  an  injury, 
after  a  discovery  of  the  peril,  with  knowledge  of  the  probable  result 
of  such  failure,  and  it  is  immaterial  whether  such  failure  is  occasion- 
ed by  an  act  of  omission  or  commission ;  one  may  be  guilty  of  wan- 
ton misconduct  without  actual  intention  to  injure. 
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T.  Oharffe  of  Cottrt;  Questions  for  Jury  or  Court. — Where  the  facte 
.are  admitted  or  are  undisputed,  and  are  such  t^at  men  of  ordinary 
intelligence  may  reasonably  draw  different  conclusions  or  inferences 
therefrom,  the  issue  is  generally  for  the  jury;  it  is  only  wihen  the 
facts  are  such  that  all  reasonable  conclusions  must  be  the  same  that 
the  question  becomes  one  for  the  court. 

8.  Same;  Effect  of  Evidence. — A  trial  court  has  no  right,  under  the 
•statute,  to  charge  on  the  effect  of  evidence  of  Its  own  motion. 

9.  8anw. — In  an  action  for  personal  injury  received  from  an  elec- 
trically charged  wire  a  charge  asserting  that  if  the  plaintiff  Is  en-  . 
titled  to  recover,  he  would  be  entitled  to  recover  punitive  damages,  o^ 
the  theory  that  the  injury  was  wantonly  inflicted  as  alleged  in  the 
<H>mplaint;  and  a  charge  that  it  is  within  the  discretion  of  the  jury 
Hudiug  for  plaintiff,  to  allow  punitive  damages,  without  limiting  the 
recovery  to  such  count,  when  considered  in  connection  with  other 
charges  defining  wantoimess  declaring  that  the  question  of  punitive 
damages  is  in  the  sound  discretion  of  the  jury,  defining  the  measure 
of  compensatory  damages,  and  authorizing  punitive  damages  on  the 
finding  by  the  jury  that  the  wrong  doer  is  deserving  of  punishment, 
are  not  charged  on  the  facts ;  and  if  possessing  misleading  tendencies, 
are  not  grounds  for  revei:6al  in  the  absence  of  request  for  explanatory 
charges. 

10.  Same;  Oral  Charge;  Construction. — The  oral  charge  must  be 
corstrued  as  a  w^hole,  and  if  when  so  construed  it  correctly  states  the 
Jaw,  a  reversal  will  not  Le  granted  because  a  separate  part  thereof, 
standing  alone  and  unexplained,  is  erroneous. 

11.  Damages;  Personal  Injury;  Punitive  Damages. — ^Where  the  jury 
gave  to  one  suing  for  personal  injury  a  sum  sufficient  to  compensate 
for  the  actual  damage  sustained,  they  gave  him  all  that  he  was  en- 
titled to  as  a  matter  of  right,  and  any  amount  In  addition  thereto 
because  of  the  wrongdoer's  wantonness  was  added  simply  as  a  pun- 
ishment to  the  w^rong-doer. 

12.  Same;  Actual  and  Punitive. — Whether  injuries  to  a  child  by  con- 
tact with  a  live  wire  suspended  over  a  street  was  serious  or  only 
painful,  bears  on  the  question  of  the  amount  of  actual  damages,  and 
also  on  the  question  of  wantonness  in  permitting  the  wire  to  remain 
where  it  was  dangerous  to  human  life,  in  which  case  the  punishment 
for  wantonness  could  properly  be  greater  than  if  the  wire  was  not 
a  dangerous  instrument,  but  one  calculated  to  produce  more  or  less 
painful  injuries. 

13.  Appeal  and  Error;  Verdict;  Conclusiveness. — As  to  the  extent 
of  the  Injuries  sustained  by  one  suing  for  personal  injury,  the  verdict 
is  conclusive  on  appeal  from  an  order  refusing  a  new  trial,  unless  the 
record  affirmatively  shows  that  the  jury  did  a  palpable  wrong. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  Willie  Murphy,  a  minor,  against  the  Birm- 
ingham Kailway,  Light  &  Power  Company,  for  damages 
for  injuries  sustained  by  coming  in  contact  with  an 


Digitized  by 


Google 


590  COURT  OF  APPEALS  l^'^*- 

[Birmingham  Railway,  Light  &  Power  C!o.  y.  Murphy.] 

electrically  charged  wire  left  hanging  in  the  street. 
Judgment  for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

Tillman^  Bradlby  &  Morrow,  and  Charles  E.  Bicb, 
for  appellant.  The  court  erred  in  refusing  affirmative 
charge  as  to  the  2nd  count — Sou.  Ry.  v.  Bunt,  131  Ala. 
594;  Sands  v.  L.  &  N.  156  Ala.  328;  Sou.  Ry.  v.  Stewart, 
51  South.  325;  L.  d  N.  v.  Brown,  121  Ala,  226;  S.  S.  8. 
d  I.  Co.  V.  Cartiphell,  158  Ala.  444;  B.  R.  L.  &  P.  Co.  v. 
Clover^  152  Ala.  498.  Counsel  discuss  the  charges  given 
for  appellee  together  with  the  oral  charge  of  the  court 
excepted  to,  but  without  citation  of  authority.  They 
insist  that  the  court  should  have  granted  a  new  trial, 
but  without  citation  of  authority. 

Bowman,  Harsh  &  Beddow,  for  appellee.  Wanton- 
ness, as  well  as  any  other  fact  may  be  inferred  without 
direct  proof  that  the  guilty  agent  was  conscious  of  his 
conduct. — C.  of  Ga.  v.  Partridge,  136  Ala.  594;  Sou.  Ry. 
V.  Bush,  122  Ala.  487;  A.  G.  S.  v.  Hill,  90  Ala.  72;  Sou. 
Ry.  V.  Shelton,  136  Ala.  191 ;  B.  R.  d  E.  Co.  v.  Smith, 
121  Ala.  350.  Electricity  is  a  dangerous  element,  and 
must  be  handled  with  care  commensurate  with  its  dan- 
ger.—/8fo.  B.  T.  Co.  V.  McTyer,  137  Ala.  601;  Home  T. 
Co.  V.  Fields,  150  Ala.  313;  McKay  v.  So.  Bell  T.  Go. 
Ill  Ala.  337.  On  these  authorities,  it  is  apparent  that 
the  court  correctly  refused  the  affirmative  charge  as 
to  the  wanton  counts.  The  exceptions  to  the  oral  charge 
are  not  shown  to  have  been  taken  before  the  jury  v^ 
tired.— Reynolds  v'.  The  State,  68  Ala.  507;  Montgom- 
ery V.  Gilmer,  33  Ala.  133;  15  How.  160.  The  exception 
is  so  worded  that  it  constitutes  but  a  single  exception, 
and  if  any  one  of  the  several  parts  of  the  charge  was 
good,  the  exception  falls. — Mclntyre  v.  Hairston,  152 
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Ala.  251;  Town  of  Vernon  v.  Wedgeworth,  148  Ala, 
490;  Sou.  Ry.  v.  Douglass^  144  Ala.  359.  Counsel  dis- 
cuss other  assignments  of  error,  but  without  citation 
of  authority. 

DB  GRAFFENRIED,  J.— The  appellant  owns  and 
operates  the  street  railway  system  of  the  city  of  Birm- 
ingham, and  uses  electricity  as  its  motive  power.  The 
evidence  tended  to  show  that  a  wire  charged  with  elec- 
tricity by  contact  with  the  trolley  wire  by  which  the 
cars  were  run,  hung  down  over  one  of  the  streets  in  a 
residence  portion  of  the  city,  either  touching  the  ground 
or  in  close  proximity  to  it,  and  the  appellee,  a  child  of 
five  years  of  age,  came  in  contact  with  it,  and  was  in- 
jured. The  jury  was  authorized  to  infer  from  the  tes- 
timony of  the  appellee  that  the  injury  was  painful  and  • 
serious,  but  the  testimony  of  appellant  tended  to  show 
that  the  injury  was  slight. 

The  evidence,  without  conflict,  showed  that  the  wire 
was  hanging  over  the  street,  as  above  stated,  on  Satur- 
day, the  26th  day  of  June,  and  that  on  that  day  a  boy 
was  burned  by  coming  in  contact  with  it,  and  that  it 
remained  in  that  position  until  Tuesday,  the  29th  of 
June,  when  the  appellee  came  in  contact  with  it,  and 
was  injured,  as  above  stated.  The  evidence  further 
showed,  without  conflict,  that  about  8  o^lock  on  Mon- 
day morning,  the  28th  of  June,  the  father  of  the  boy 
who  was  burned  on  the  previous  Saturday  called  at  the 
office  of  the  appellant,  in  the  city  of  Birmingham,  and, 
seeing  a  lady  in  the  business  portion  of  the  office,  whom 
the  evidence  tended  to  show  was  an  employe  of  appel- 
lant, told  her  that  he  desired  to  make  a  report  to  appel- 
lant about  the  condition  of  the  wire,  and  that  she  di- 
rected him  to  see  a  man  in  the  rear  part  of  the  business 
office  and  make  the  report  to  him;  that  he  did  as  di- 
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Tected,  and  reported  the  condition  of  the  wire  to  a  man 
engaged  at  the  time  in  writing,  and  the  man  said :  "Much 
dbliged,  he  would  move  it" — or  simply,  'TSfuch  obliged;'^ 
that  on  the  29th  of  June,  and  after  appellee  was  injured, 
some  one  drove  up  to  the  wire,  cut  it  down,  and  removed 
it.  There  was  no  evidence  that  the  wire  from  which 
appellee  received  his  injuries  was  hanging  down,  as 
above  stated,  prior  to  Saturday,  the  26th  day  of  June, 
and  the  evidence  showed  that  the  wire  had  fallen  into 
the  hanging  position  above  described,  because  the  arm 
or  leader  which  held  it  in  its  proper  position  had  become 
detached,  in  some  way,  from  the  pole  on  which  it  was 
strung. 

1.  The  appellant,  in  the  operation  of  its  business, 
employed  and  had  a  right  to  employ  electricity,  one  of 
the  most  insidious  and  violent,  and  at  the  same  time 
one  of  the  most  useful,  forces  known  to  man.  It  is,  to 
use  the  language  of  the  Supreme  Court  of  North  Caro- 
lina, in  the  case  of  Mitchell  i\  Raleigh  Electric  Co.,  129 
N.  C.  166,  39  S.  E.  801,  55  L.  R.  A.  398,  85  Am.  St.  Rep. 
735,  "the  most  deadly  and  dangerous  power  recognized 
as  a  necessary  agency  in  developing  our  civilization  and 
promoting  our  comfort  and  business  affairs.  It  differs 
from  all  other  dangerous  utilities.  Its  association  is 
with  the  most  inoffensive  and  harmless  piece  of  mechan- 
ism— if  wire  can  be  classified  as  such — in  common  use. 
In  adhering  to  the  wire,  it  gives  no  warning  or  know- 
ledge of  its  deadly  presence.  Vision  cannot  detect  it. 
It  is  without  color,  motion,  or  body.  Latently  and  with- 
out sound  it  exists,  and,  being  odorless,  the  only  means 
of  its  discovery  lies  in  the  touch,  which,  as  soon  as  done, 
l)ecomes  its  victim."  While  the  law  does  not  make  those 
who  are  permitted  to  use  this  deadly  agency  insurers 
iigainst  all  loss  that  may  be  occasioned  thereby,  it  does 
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require  of  them  the  exercise  of  that  constant  vigilance 
and  care  which  a  man  of  reasonable  prudence  should 
exercise  in  respect  of  such  a  dangerous  agent,  taking 
into  consideration  his  obligation  to  protect  his  fellows 
from  all  peril  or  danger  which,  by  the  exercise  of  rea- 
sonable prudence,  can  be  avoided. — Southern  Bell  Tele- 
phone &  Telegraph  Co,  i\  McTyer,  137  Ala.  612,  34 
South.  1020,  97  Am.  St.  Rep.  62;  Norfolk  Ry.  d  Light 
Co.  V,  Spratley.  103  Va.  379,  49  S.  E.  502;  Huynes  v. 
Raleigh  Gas  Co,.  114  N.  C.  203,  19  S.  E.  344,  26  L.  R.  A. 
810,  41  Am.  St.  Rep.  786. 

Reasonable  prudence  requires  that,  where  the  danger 
is  known  to  be  great,  the  care  and  watchfulness  shall 
be  commensurate  with  it,  and  it  is  a  legal  truism  that 
what,  under  some  conditions,  will  amount  to  ordinary 
care  will,  under  other  conditions,  amount  to  even  that 
reckless  disregard  of  the  rights  of  others  whicli,  in  law, 
is  wantonness. — Grand  Trunk  Ry,  v.  Ives.  144  V.  S.  408, 
12  Sup.  Ct.  679,  36  L.  Ed.  485;  Birmingham  R.,  L.  cfe  I\ 
Co.  r.  Williams,  158  Ala.  381,  48  South.  93;  Matson  r. 
Maupin,  75  Ala.  312.  '^Negligence  consists  in  a  want 
of  proper  care,  which  always  depends  upon  the  circum- 
stances in  a  particular  case,  (ireater  care  is  required 
to  picserve  a  <liamond  than  an  ordiimry  chattel.'' — Car- 
ter r.  Chambers.  79  Ala.  230. 

In  this  case  there  is  no  question  of  contributory  neg- 
ligence. The  appell(»e  was  confessedly  injured  by  a 
defect  in  the  wires  of  appellant.  That  defect  existed  for 
three  days  prior  to  appellee's  injurj-.  During  that  pe- 
riod, the  cars  of  appellant  were  constantly  passing  the 
defective  point,  and  the  defect,  if  the  evidence  is  to  be 
believed,  was  open  to  ordinary  observation.  This  defect 
existed  on  a  residence  street  of  a  populous  city.  The 
most  casual  inspection  by  appellant  would  have  dis- 
ss CA. 
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covered  the  defect  Three  days  before  the  injury  of 
appellee,  another  boy  was  injured  by  this  same  defective 
wire.  Appellant  was  under  the  duty  to  the  residents  of 
Birmingham  of  keeping  its  wires  in  such  condition 
as  not  to  subject  them  to  needless  peril.  It  did  not  do 
so^  and  it  offered  no  evid^jnce  tending  to  show  thai:  the 
break  did  not  occur  by  reason  of  its  negligence,  or  that, 
if  the  break  occurred  through  no  neglect  on  its  part,  it 
could  not  reasonably  have  been  discovered  and  sooner 
repaired.  In  our  opinion,  under  the  evidence,  on  the 
subject  of  simple  negligence,  the  charge  of  the  court 
below  was  certainly  as  favorable  to  appellant  as  the 
law  as  applied  to  the  facts  of  the  case  required  it  to 
be;  and  the  court  committed  no  error  in  submitting 
the  question  of  simple  negligence  vel  non  to  the 
jury  in  the  various  phases  in  which  that  question 
was  presented  by  the  pleadings. — Haynes  v.  Baieigh 
Ga^  Co.,  supra;  City  Electric  R.  R,  Go,  v.  Conery,  61 
Ark.  381,  33  S.  W.  426,  31  L.  R.  A.  570,  54  Am.  St.  Rep. 
262;  Joyce  on  Electricity,  §§  438,  606;  Trulock  v.  Wiley 
(C.  C.A.)  187  Fed.  956;  Clements  v.  A.  G.  S.  R.  R.  Co., 
127  Ala.  174,  28  South.  643;  Norfolk  Ry.  d  Light  Co.  v. 
Spratlcy,  supra. 

2.  It  is  insisted  by  appellant  that  the  evidence  by 
which  the  appellee  sought  to  show  that  appellant  had 
knowledge  of  the  defective  condition  of  the  wire  prior 
to  appellee's  injury  was  irrelevant  and  illegal;  and  that 
therefore  there  was  no  evidence  from  which  the  jury 
were  authorized  to  infer  that  appellant  had  actual  know- 
lodge  of  the  defect  prior  to  appellee's  injury.  That  the 
appellant  had  an  agent,  possessing  the  authority  to 
inspect  the  wires  and  remedy  defects  or  breaks  in  them, 
was  necessary  to  the  orderly  and  proper  conduct  of  its 
business.     I'^ndoubtedly  it  had  such  an  agent.     Did  ap- 
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pel  lee's  evidence  tend  to  show  that  this  agent  had  know- 
ledge of  the  defect  prior  to  appellee's  injury? — 8.  &  N. 
A.  R.  Co.  V,  Henlein,  52  Ala.  606,  23  Am.  Rep.  578. 

The  evidence  tends  to  show  that  the  party  who  gave 
the  information,  if  he  gave  the  information,  of  the  de- 
fective wire,  on  the  day  before  appellee's  injury,  not 
only  had  the  right  to  give  it,  but  that  he  had  the  right 
to  demand  that  appellant  repair  the  break.  If  his  evi- 
dence is  to  be  believed,  he  went  to  the  place  where  he 
had  a  right  to  expect  this  agent  to  be,  i.  e.,  the  place  of 
business  of  appellant.  Upon  inquiry  there,  he  was  di- 
rected to  a  man,  at  that  time  engaged  in  writing  in 
appellant's  office,  and  evidently  an  employe  of  appel- 
lant. He  gave  to  that  man  the  information,  and  that 
man  the  evidence  tends  to  show,  said:  "Much  obliged. 
I  will  attend  to  it."  The  next  days  the  matter  teas  at- 
tended to,  and  the  wire  was  moved.  It  is  plain  that  the 
jury  was  authorized  to  infer  from  this  evidence  that 
the  appellant  had  actual  notice  of  the  dangerous  condi- 
tion of  the  wire,  and  that  the  court  properly  admitted 
the  above  evidence  as  relevant  to  that  issue,  and  prop- 
erly submitle^l  the  question  of  its  sufficiency  to  the  jury. 
— Tani.  R.  Trans.  Co.  v.  Kamnaugh,  101  Ala.  1,  13 
South.  283;  8.  d  N.  A.  R.  Co.  t\  Hcniem,  supra. 

3.  Wantonness  is  the  conscious  failure  by  one  charged 
with  a  duty  to  exercise  due  care  and  diligence  to  pre- 
vent an  injury,  after  the  discovery  of  the  peril,  with 
knowledge  of  the  inevitable  or  probable  result  of  such 
failure.  Ft  is  not  material  whether  such  conscious  fail- 
ure to  discharge  such  duty  is  occasioned  by  an  act  of 
omission  or  commission.  In  the  discharge  of  such  duty, 
an  houost  effort  to  prevent  the  threatened  injury  is 
re<iuired  hy  the  law  of  him  who  is  charged  with  the 
performance  of  such  duty,  and  who  knows  of  the  nee- 
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wantonness.  If  it  be  true  that  evidence  that  children 
were  accustomed  to  play  in  an  alley  where  a  bomb  which, 
when  exploded,  becomes  harmless  was  knowingly  left 
was  a  circumstance  from  which  wantonness  might  be 
inferred  by  a  jury,  it  would  seem  that  it  should  cer- 
tainly be  a  question  for  the  jury  to  say  whether  wanton- 
ness vel  non  existed  where  there  was  evidence  tending 
to  show  that  a  person  had  knowingly  permitted  a  live 
wire,  which  some  of  the  evidence  tended  to  show  was 
a  constant  and  dangerous  menace  to  adults  and  children 
alike,  to  remain  in  proximity  to  a  residence  street  of  a 
populous  city  for  a  period  of  24  hours. — Wells  v.  Gal- 
lagher,  144  Ala.  363.  39  South.  747,  3  L.  R.  A.  (N.  S.) 
759,  113  Am.  St.  Rep.  50.  See,  further,  Texarkana  Gas 
&  Electric  Co,  v.  Orr,  59  Ark.  215,  27  S.  W.  66,  43  Am. 
St.  Rep.  30. 

When  the  facts  are  admitted  or  are  undisputed,  and 
ire  such  that  men  of  ordinary  intelligence  may  reason- 
ibly  differ  with  each  other  as  to  the  conclusion  to  be 
rawn  from  them,  such  facts,  as  a  general  proposition, 
»resent  matters  for  the  determination  of  the  jury,  and 
*-4ot  a  mere  question  of  law  for  the  court.  It  is  onlv 
/"^hen  the  facts  are  such  that  all  reasonable  conclusions 
Ito  be  drawn  from  them  are  the  same  that  they  present 
*  ^^^'a  mere  question  of  law  for  the  court. — Trulock  v,  Wilej/ 
^*  (C.  C.  A.)  187  Fed.  956;  Railway  v.  Ices,  144  U.  S.  408, 
iH^  12  Sup.  Ct.  679,  36  L.  Ed.  485;  Railroad  v.  Converse, 
ireT  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L.  Ed.  213.  In  recog- 
ai(l(?<l  t  nition  of  the  above  principle,  the  Supreme  Court  of 
licli  th^  Alabama,  in  the  case  of  f^outhern  Ry.  Co,  v.  Burgess, 
iiice  ai«i43  Ala.  364,  42  South.  35,  said:  "When  the  facts  are 
lant,  i"  d™^^^^*^  ^^  undisputed,  and  the  inferences  from  them 
isrcgar<l  ^  indisputable,  or  the  rule  of  duty  is  fixed  by  law  as 
sness  01  lame  under  all  similar  circumstances,  negligence  is 
)iints  to 
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a  question  for  the  decision  of  the  court;  but,  though  the 
facts  are  undisputed,  when  negligence  is  a  deduction  to 
be  drawn,  and  which  may  or  may  not  be  drawn  by  men 
equally  sensible  and  impartial,  the  question  must  be 
submitted  to  the  jury."  In  our  opinion,  therefore,  the 
question  as  to  whether,  under  the  facts  as  contained 
in  the  bill  of  exceptions,  the  appellant  was  or  was  not 
chargeable  with  wantonness  was  a  question  of  fact  for 
the  determination  of  the  jury,  and  not  a  question  of  law 
for  the  determination  of  the  court. — Southern  Ry.  Co. 
V,  Burgess,  supra;  Houston^s  Case,  83  Ala.  361,  3  South, 
859;  A.  O.  B.  R,  R.  Co,  v.  Joues,  71  Ala,  487. 

4.  The  court,  in  its  oral  charge  to  the  jury,  gave  its 
instructions  on  the  subject  of  wanton  negligence  in  the 
following  language: 

(1)  "Now  the  character  of  negligence  that  I  have  been 
speaking  about  is  what  is  called  simple  negligence.  Now 
there  is  another  theory  in  this  case  bearing  upon  the  ques- 
tion of  damages,  in  which  the  plaintiff  seeks  to  recover 
what  is  called  punitive  or  exemplary  damages.  Now, 
if  you  are  reasonably  satisfied  from  the  evidence  in  this 
case,  gentlemen,  that  the  plaintiff  is  entitled  to  recover 
at  all  on  the  principles  of  law  that  I  have  stated,  why, 
then,  in  addition  to  any  actual  damages  that  he  would 
be  entitled  to,  he  would  be  also  entitled  to  recover  what 
the  law  calls  punitive  damages — ^that  is,  damages  that 
punish,  sometimes  called  exemplary  damages — that  is, 
damages  that  make  an  example  of  the  individual  on 
account  of  the  wrong  alleged  to  have  been  done.  Now 
this  is  under  what  is  called  the  wanton  count  in  the 
complaint;  that  is,  that  they  w^antonly  or  intentionally 
or  wilfully  allowed  this,  or  caused  this  thing  to  be  done. 

(2)  Now  wantonness  may  be  the  equivalent  of  a  wil- 
ful or  intentional  wrong  or  injury,  and  if  done  with  a 
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reckless  disregard  of  the  rights  of  the  people,  indiffer- 
ence as  to  the  results,  and  with  a  consciousness  on  the 
part  of  those  responsible  for  it  that  what  they  are  doing 
or  neglecting  to  do  would  probably  result  in  injury  to 
somebody,  then  it  may  be  said  that  they  would  be  guilty 
of  such  wanton  conduct  as  would  authorize  the  jury  to 
impose  what  is  called  punitive  damages. 

(3)  "Now  that,  however,  is  left  to  the  sound  discre- 
tion of  the  jury  trying  the  case. 

(4)  "If  you  are  reasonably  satisfied  from  the  evidence 
in  the  case  that  the  plaintiff  is  entitled  to  recover,  then 
it  is  within  your  discretion  to  say  whether  or  not  you 
will  allow  punitive  damages;  and,  of  course,  if  you 
allow^  that,  it  is  within  your  discretion  to  say  how  much 
damage  you  would  allow  on  that  ground. 

(5)  "If  you  are  reasonably  satisfied  from  the  evi- 
dence in  the  case  that  the  plaintiff  is  entitled  to  re- 
cover, the  measure  of  damages  under  the  count  on  sim- 
ple negligence  would  be  what  is  called  compensatory 
damages;  damages  making  good  any  loss  the  plaintiff 
may  have  sustained.  Now  the  only  damage  that  he 
could  recover  in  a  case  of  this  sort,  and  on  that  ground, 
would  be  on  account  of  physical  pain  growing  out  of  the 
injury.  And  in  assessing  damages  of  that  sort  you  have 
a  right  to  take  into  consideration  the  nature,  character, 
and  extent  of  the  injury,  the  amount  of  suffering,  and 
the  probable  duration  of  the  injury  and  the  suffering. 

(6)  "And,  as  I  have  said,  if  you  think  it  is  that  sort  of 
a  case,  worthy  or  deserving  of  punishment,  of  being 
made  an  example  of,  why  then  you  could  assess  punitive 
damages  within  your  discretion." 

We  have,  for  our  convenience,  divided  the  charge  into 
sections.  The  division  of  the  charge  into  sections  was 
not,  of  course,  done  by  the  trial  court. 
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It  is  undoubtedly  the  law  that  a  trial  court  has  no 
rij^ht,  ex  mero  motu,  to  charge  the  jury  upon  the  effect 
of  the  evidence.  Our  statutes  expressly  prohibit  courts 
from  so  doing..  If  sections  1  and  4  above  set  out  con- 
tained all  of  the  instructions  of  the  court  to  the  jury 
on  the  subject  of  exemplary  damages,  we  would  be  jus- 
tified in  holding  that  the  court  had  violated  the  law, 
and  had  instructed  the  jury  on  the  effect  of  the  evidence 
as  to  wantonness.  But  the  oral  charge  of  a  court  must 
be  construed  as  a  whole,  and  a  judgment  will  not  be 
reversed  because  a  separate  part  of  the  charge,  standing: 
alone  and  unexplained,  is  erroneous,  if  the  charge  con- 
strued as  a  whole  contains  a  correct  statement  of  the 
law  of  the  case. — Decatur  Co.  v.  Mehafey,  128  Ala.  242, 
29  South.  646. 

The  latter  part  of  section  1,  read  in  connection  with 
sections  2,  3,  5,  and  6  and  the  charge  as  a  whole,  con- 
vinces us  that  the  court  did  not  intend  to  charge,  or  did 
not  in  fact  charge,  upon  the  effect  of  the  evidence  as  to 
wantonness,  and  that,  while  the  charge  may  have  had 
some  tendency  to  mislead  the  jury,  nevertheless  the  jury 
wej'e  in  all  probability  not  actually  misled  thereby. 

In  the  ca*se  of  S,  &  N.  A.  R.  Co.  v.  Jones,  56  Ala.  507, 
the  bill  of  exceptions  contains  the  following:  "The  court 
charged  the  jury  of  its  own  motion  as  follows:  4f  the 
jury  believe  from  the  evidence  that  the  ox  was  killed 
by  the  defendant's  train,  and  that  the  engineer  of  the 
train  saw  the  ox  within  10  or  15  feet  of  the  road,  or 
running  close  by  the  roadbed,  on  a  line  with  it,  and 
within  a  few  feet  of  the  road  and  train  as  it  was  moving^ 
and  under  circumstances  indicating  danger  of  its  get- 
ting on  the  track,  then  it  was  the  duty  of  the  engineer 
to  use  all  means  in  his  power  to  frighten  away  the  ox 
until  the  danger  had  ceased  (of  which  you  are  to  judge 
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from  the  evidence)  :  and,  failing  to  do  so,  he  was  guilty 
of  negligence,  for  which  the  defendant  must  respond.'  ^' 

Speaking  of  that  charge,  the  Supreme  Court  of  Ala- 
bama, through  Stone,  J.,  said :  "The  affinnative  charge 
given  in  this  case,  under  a  severe  grammatical  criticism, 
might  be  construed  as  invading  the  province  of  the  jtiry 
in  pronouncing  upon  the  effect  of  the  evidence.  We  do 
not  think,  however,  that  such  was  the  intention  of  the 
presiding  judge.  By  the  phrase  'failing  to  do  so,'  we 
think  he  meant,  if  the  engineer  failed  to  do  so;  and  we 
think  that,  taken  in  the  connection  in  which  it  was 
uttered,  the  jury  so  understood  the  expression.  Such 
elliptical  forms  of  expression  are  not  unusual,  either  in 
public  or  private  speaking,  and  they  rarely  mislead.  If 
the  charge  was  ambiguous  or  likely  to  mislead,  it  was 
both  the  privilege  and  duty  of  counsel  to  call  the  court's 
attention  to  it,  so  that  it  might  be  corrected. — 1  Brick 
Dig.  342,  §  99;  p.  336,  §  10  ^Cai^lislc  t\  Hill,  16  Ala.  398; 
1  Brick  Dig.  251,  §§  123,  126.  Hypercriticism  should 
not  l>e  indulged  in  construing  bills  of  exceptions." 

Reading  the  entire  charge  as  a  whole,  we  feel  con- 
fident that  in  the  expression  in  section  1  in  which  the 
court  useil  the  language,  "why  then,  in  addition  to  any 
actual  damages  that  he  would  he  entitled  to,  lie  would 
be  also,'-  etc.,  the  court  intended  to  say,  "He  may  he 
also,"  etc.;  and  that  in  subdivision  4,  after  the  words 
"entitled  to  recover,"  the  court  intended  to  say,  under 
the  Hevand  count/^  No  other  reasonable  construction 
can  be  put  upon  the  charge.  In  section  1,  if  our  con- 
struction is  not  the  proper  one,  the  trial  judge  charges 
the  jury  that  appellee  is  entitled  to  exemplary  damages, 
and  yet,  in  sections  3,  4,  and  6,  he  charges  the  jury  that 
exemplary  damages  are  allowable  to  appellee  only  in 
their  discretion ;  and,  if  our  construction  is  not  the  prop- 
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er  one,  the  court  instructs  the  jury,  in  section  4.  that  if 
the  appellee  is  entitled  to  recover,  then,  in  their  discre- 
tion, they  may  allow  him  exemplary  lamages,  and  yet,  in 
section  6,  the  court  tells  the  jury  that  if  they  think  it  is 
a  case  worthy  or  deserving  of  punishment,  of  being  made 
an  example  of,  then,  in  their  discretion,  they  may  award 
exemplary  damages.  The  charge  on  wantonness  may 
have  been  ambiguous,  and  for  that  reason  may  have  pos- 
sessed a  misleading  tendency,  but,  if  so,  the  judgment 
should  not  be  reversed  on  that  account.  ''Though  the 
charge  of  the  court  may  have  had  a  tendency  -to  mislead 
the  jury,  that  is  not  an  error  which  will  reverse  the  judg- 
ment ;  the  party  excepting  should  have  asked  an  explan- 
atory charge."  Daniel  v.  Bradford,  132  Ala.  262,  31 
South.  455;  1  Brick.  Dig.  344,  §  129,  and  authorities 
cited;  6  Mayfield's  Dig.  110,  §§  140, 141, 148,  and  author- 
ities cited. 

5,  The  verdict,  in  this  case,  was  for  |1,000.  The  ap- 
pellant made  a  motion  in  the  court  below  to  set  aside 
the  verdict  and  for  a  new  trial  upon  several  grounds, 
among  them  that  the  verdict  was  excessive.  The  amount 
of  the  verdict  indicates  that  the  jury,  on  the  issue  of 
wantonness  vel  non,  found,  in  all  probability,  for  appel- 
lee, and  that  they,  in  the  exercise  of  their  discretion, 
may  have  penalized  the  appellant  because  of  such  wan- 
tonness. As  the  jury,  under  the  evidence,  were  author- 
ized to  determine  that  appellant,  in  this  matter,  was 
guilty,  not  only  of  simple  negligence,  but  of  wantonness, 
we  shall  in  this  discussion  regard  those  subjects  as  con- 
clusively settled. 

When  the  jury  assessed  to  appellee  against  appellant 
a  sum  sufficient  to  compensate  him  for  the  actual  dam- 
ages that  he  had  suffered  because  of  the  wrong  of  ap- 
pellant, they  gave  to  him  all  that  he  was  entitled  to  as 
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matter  of  right  Any  amount  which  they  added  to  that 
sum,  if  they  added  any,  because  of  appellant's  wanton- 
ness was  given  to  the  appellee,  not  because  he  was  en- 
titled thereto  as  a  matter  of  right,  but  simply  as  a  pun- 
ishment of  the  wrongdoer,  and  to  deter  it  and  others  in 
similar  businesses  from  such  wrongdoing  in  the  future. 
The  appellee  became  a  beneficiary  of  this  sum  assessed 
as  punishment,  because  he  was  a  sufferer  on  account 
of  the  wantonness,  and  was  the  only  party  to  whom  it 
could  be  given. — Birmingham  Water  Works  Co.  v.  W. 
R.  Keiley,  Infra,  56  South.  833. 

The  question  as  to  whether  the  injuries  of  appellee 
were  serious  or  only  painful  was  of  importance  on  the 
subject  of  the  amount  of  the  actual  damages  of  appellee, 
and  also  on  the  question  as  to  whether,  by  reason  of 
the  amount  of  electricity  it  contained,  the  wire,  while 
hanging  on  the  pole,  was  dangerous  to  human  life  or 
likely  to  produce  serious  injuries,  or  was  simply  an 
instrument  of  torture  likely  to  produce  painful  but  not 
serious  injuries.  If  the  wire  was  dangerous  to  human 
life  or  likely  to  produce  serious  injuries,  the  punishment 
of  the  appellant  for  wanton  misconduct  with  reference 
to  it  should  and  would  naturally  have  been  greater  than 
if  it  was  not  a  dangerous  instrument,  but  one  simply 
calculated  to  inflict  painful  injuries. 

Whether,  when  the  wire,  as  the  undisputed  evidence 
showed,  struck  or  caught  appellee,  holding  him  down 
and  rendering  it  difficult  for  him  to  get  away  from  it, 
appellee's  life  was  in  danger  or  his  health  thereby  se- 
riously threatened,  whether,  subsequent  to  that  injury, 
and  occasioned  thereby,  he  suffered  from  hemorrhages 
or  developed  hysterical  phenomena,  and  suffered,  by 
reason  thereof,  the  illness  which  appellee's  testimony 
tended  to  show  he  suffered,  or  whether  he  was  simply 
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burned,  and  suffered  no  other  damage,  as  the  testimony 
of  appellant  tended  to  show,  were  all  deductions  to  be 
drawn  by  the  jury,  and  by  the  jury  alone.  The  law 
having  committed  all  these  matters  to  the  jury,  and  the 
jury  alone,  their  finding  is  not  only  entitled  to  the  high- 
est weight,  but  is  conclusive  on  appeal  from  the  order 
of  a  trial  court  refusing  to  gi'ant  a  new  trial,  unless  the 
record  affirmatively  shows  that  by  their  verdict  the 
jury  did  a  palpable  wrong. — 4  Mayfield's  Dig.  315,  §  63, 
and  authorities  cited. 

We  cannot  say  that,  in  this  case,  the  jury  were  guilty 
of  a  palpable  wrong,  and  it  follows  that  the  judgment  of 
the  court  below  must  be  affirmed. 

Affirmed. 


Alabama  Storage  &  Ice  Co.  v.  Kratzer 
Ice  Cream  Co. 

h'ulHc  Representations  and  Breach  of  Contract. 

(Decided  Nov.  23,  1911.     Rehearing  denied  Dec.  14.  1911. 
50  Soutli.  767.) 

1.  Appeal  and  Error;  Revicic;  Findimj  of  Court. — The  finding  of 
the  court  upon  conflict infj  evidence  will  not  he  reviewed  on  appeal. 

2.  Damai/cs;  Miti(;atioii. — T'nloss  It  is  otherwise  shown  by  the  evi- 
dence the  burden  of  proving  that  damaj;es  resulting  from  the  breach 
of  the  contract  were  augmented  by  plaintllTs  failure  to  minimize  the 
loss,  rests  on  the  defendant. 

3.  LamUord  and  Tenant;  Condition  of  Premises;  Action;  Damages. 
Where  an  ice  cream  company  rented  a  cold  storage  room  under  a 
contract  that  it  was  to  be  kept  at  a  certain  temperature  and  con- 
tinued to  use  it,  for  thirty  or  forty  days,  making  many  complaints 
as  to  the  temperature,  althou^rh  the  room  was  not  kept  at  the  agreed 
temperature  and  nmch  ice  cream  was  spoiled,  the  continued  use  of 
the  room  did  not  bar  a  recovery  of  the  damages  sustained,  for 
while  the  company  was  bound  to  use  reasonable  exertion  to  prevent 
loss  upon  a  lireach  of  the  contract,  it  was  also  its  duty  to  endeavor 
to  carry  out  the  contract.  • 
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Appe.\l.  from  Montgomery  City  Court. 

Heard  before  lion.  William  H.  Thomas. 

Action  by  the  Kratzer  Ice  Cream  Company  against 
the  Alabama  Storage  &  Ice  Company  for  damages  for 
false  representation,  and  for  breach  of  contract.  Judg- 
ment for  plaintiff  and  defendant  appeals.    Affirmed. 

Ray  RrsHTON,  and  Wiluam  M.  Williams^  for  appel- 
lant. Counsel  insist  that  plaintiffs  failed  to  prove  the 
allegation  of  the  3rd  count  upon  which  count  the  judg- 
ment wapj  based.  Assuming  that  the  contract  was 
breached  by  the  Storage  Company  in  failing  to  keep 
the  temperature  of  the  room  at  20  degrees,  still  the  court 
erred  in  rendering  a  judgment  for  the  full  value  of  the 
cream  lost,  as  the  evidence  shows  that  the  plaintiffs 
failed  to  take  reasonable  action  to  minimize  the  dam- 
age.— MurreU  i\  Whiting,  32  Ala.  54;  Bcnzifjcr  r.  .1///- 
levy  50  Ala.  206;  Dryer  i\  IxuriK,  57  Ala,  551;  Lilli/  v. 
Flrtchrr,  81  Ala.  834;  ^^atslOn  v.  Kirhy,  112  Ala.  436; 
L.  &  N.  r.  i^iiUii-<in,  138  Ala.  379;  105  U.  S.  324;  84  Am. 
Dec.  330;  28  Conn.  343;  21  S.  W.  971.  The  burden  of 
proving  some  definite  amount  as  damages,  to  which  the 
plaintiff  is  entitled,  is  on  the  plaintiff  throughout  the 
trial,  and  where  there  appears  in  the  case,  either  under 
a  special  plea,  or  under  the  general  issue,  without  ob- 
jection or  otherAvise,  evidence  showing  that  the  plain- 
tiff by  the  use  of  reasonable  diligence  could  have  pre- 
vented the  flow  of  damage,  the  burden  of  proving  the 
line  of  demarcation  between  the  damages  to  which  the 
plaintiff  is  entitled  and  the  damages  which  should  be 
cut  off  in  mitigation  is  on  the  plaintiff. — liuist  v.  Guicc, 
06  Ala.  255;  B.  R.  L,  &  P.  Co,  r.  Harden,  156  Ala.  244; 
B.  /?.  L.  &  P.  Co,  r.  Camp,  161  Ala.  456. 
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HiLL^  Hill  &  Whiting,  for  appellee.  A  complaining 
contractor  is  not  called  upon  to  act  until  after  the 
breach.— L.  &  N.  v,  Sullivan,  138  Ala.  395;  L.  d  N.  v, 
Marhury,  125  Ala.  260.  The  delinquent  must  plead  the 
rule  of  mitigation  of  damages  in  abatement  of  the  sum 
sought  to  be  recovered  and  having  done  so,  the  burden 
of  proof  thereof,  rests  on  him. — Strauss  v,  Mertief,  64 
Ala.  307;  Wilkerson  v.  Black,  80  Ala,  332;  Marks  v. 
Mills,  134  Ala.  352. 

I'ELHAM,  J. — This  case  was  tried  in  the  court  below 
without  a  jury.  The  plaintiffs  (appellees)  brought  suit 
to  recover  damages  for  alleged  false  representations  and 
breach  of  agreement  or  contract  to  maintain  a  certain 
temperature  in  the  cold  storage  room  of  the  plaintiffs, 
by  pumping  brine  from  a  tank  through  coils  of  piping. 
The  defendant  (appellant)  pleaded  the  general  issue 
in  short  by  consent,  and  the  case  was  tried  on  the  issue 
thus  formed,  and  judgment  rendered  for  plaintiffs  on 
the  third  count  of  the  complaint;  this  count  being  ex 
contractu,  seeking  to  recover  damages  for  breach  of  a 
contract  entered  into  between  the  parties,  whereby  the 
defendant  agreed  to  keep  plaintiffs'  storage  room  at  a 
temperature  of  20  degrees  Fahrenheit  for  a  period  of 
5  years  for  a  consideration  of  $60  per  month.  Connected 
with,  and  as  a  part  of,  the  contract,  the  parties  entered 
into  a  lease,  whereby  the  plaintiffs  rented  or  leased  the 
storage  room  and  certain  other  space  in  defendant's 
building  to  operate  an  ice  cream  business.  On  the  faith 
of  this  lease  and  contract,  the  plaintiffs  put  in  a  con- 
crete floor,  and  otherwise  fitted  up  the  leased  space  in 
defen<lant\s  refrigerator  plant  for  the  conduct  of  their 
business. 

Tlie  testimony  was  in  conflict  as  to  the  temperature 
inaintaincMl  in  the  cold  storage  room;  the  plaintiffs'  be- 


Digitized  by 


Google 


21  OP  ALABAMA.  607 

[Alabama  Storage  &  Ice  Co.,  v.  Kratzer  Ice  Cream  Co.] 

ing  to  the  effect  that  it  was  never  lower  than  23  degrees 
Fahrenheit,  and  that  it  would  go  higher  than  30  degrees 
Fahrenheit,  and  that  almost  daily  complaints  were  made 
by  the  plaintiffs  to  the  defendant  to  keep  the  room  at  the 
contract  temperature,  and,  in  consequence  of  the  failure 
in  this  particular,  large  quantities  of  ice  cream  were 
lost,  due  to  "softening." 

The  appellant's  contention  that  a  judgment  could  not 
legally  be  rendered  on  the  evidence  in  favor  of  appellees 
on  the  third  count  of  the  complaint,  for  the  reason  that 
the  allegations  of  the  third  count  were  not  proven,  is 
without  merit.  True  the  evidence  was  in  conflict,  and 
there  was  evidence  introduced  on  the  part  of  the  appel- 
lant tending  to  prove  acts  or  omissions  constituting  a 
breach  of  the  contract  on  the  part  of  the  appellees,  and 
that  the  low  temperature  was  attributable  to  the  fault 
of  appellees;  but  the  trial  court,  having  weighed  and 
considered  all  the  evidence  pro  and  con  upon  the  breach- 
es of  the  contract,  reached  the  conclusion  that  the  appel- 
lant had  breached  the  contract,  and  that  the  appellees 
were  entitled  to  recover  for  the  breaches  committed  by 
the  appellant;  and  this  court,  upon  review  of  the  finding 
of  the  lower  court,  will  not  disturb  its  findings  on  the 
disputed  facts  and  judgment  rendered  thereon,  unless 
the  evidence  plainly  fails  to  support  the  finding.  We 
are  by  no  means  convinced,  after  a  careful  examination 
of  the  evidence,  that  the  judgment  of  the  lower  court  is 
not  supported  by  the  evidence.  Although  the  evidence 
is  in  serious  conflict  on  the  material  issue  before  the 
court  as  to  the  responsibility  for  a  breach  of  the  con- 
tract, there  was  abundant  evidence  to  support  the  find- 
ing that  appellant  breached  the  contract  by  failing  to 
keep  the  storage  room  at  the  temperature  agreed  and 
contracted  to  be  maintained. 
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It  is  the  further  contention  of  appellant  that  the 
court  erreil  in  the  amount  of  judgment  rendered,  in  that 
it  failed  to  take  into  consideration  and  reduce  the  dam- 
ages by  the  amount  shown  to  have  been  due  to  the  failure 
of  appelhn^s  to  minimize  the  loss,  or  stop  the  flow  of 
damages  aftcT  the  breach  of  the  contract.  But  what 
amount  of  damage  was  due  to  such  failure  upon  the 
part  of  appellee?  The  amount,  if  any,  is  not  shown  by 
the  evidence  in  any  definite  sum,  either  directly  or  in- 
ferentially,  so  that  the  court  could  make  an  estimate  or 
arrive  at  any  conclusion  as  a  basis  for  diminishing 
the  damages  or  mitigating  the  amount  of  loss,  and  this, 
IxMug  defensive  matter,  must  be  made  to  appear  by  the 
defendant,  upon  whom  the  burden  is  cast,  unless  it  is 
otherwise  shown  by  the  evidence. — MiitTcU  v,  Whitinfj. 
32  Ala.  54,  67. 

The  breach  of  the  contract  was  a  continuing  act,  oc- 
curring from  day  to  day,  and  consisting  in  a  failure  to 
ke(»p  the  room  at  the  contract  temperature.  While  it 
was  the  duty  of  the  appellees  to  use  reasonable  exertions 
to  prevent  loss  after  a  breach  of  the  contract  by  the  ap- 
pellant, it  was  also  their  duty  to  endeavor  to  carry  out 
the  contract  in  good  faith;  and  it  appears  from  the  evi- 
dence that  only  a  part  of  the  ice  cream  put  in  the  stor- 
age room  from  day  to  day  was  **softened"  or  rendered 
unmerchantal)le,  and  that  appell(M»s,  from  day  to  day 
for  30  or  40  days,  continued  to  use  this  room  in  the  op- 
eration of  their  business,  making  complaint  from  time 
to  time  of  the  high  temperature,  and  requesting  appel- 
lant to  comply  with  the  contract  and  reduce  the  tem- 
perature to  the  deuToe  agreed  upon.  It  also  appears 
from  tlie  evidence  that  during  this  period  the  appellees 
were  "paddling  down''  the  ice  cream,  and  attempting  to 
save  that  part  of  it  tliat  "softened,"  and  to  make  use 
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of  the  storage  room,  which  varied  in  temperature  on  the 
different  days.  Under  these  circumstances,  even  if  the 
contract  had  been  practically  broken,  the  fact  that  the 
appellees  had  relied  in  good  faith  on  a  belief  that  the 
appellant  would  get  the  temperature  down,  and  had 
continued  to  use  it  for  a  reasonable  time  under  such  ex- 
pectancy, would  not  prevent  a  recovery  of  the  damage 
occasioned  during  such  user. — Ford  v,  IIL  Refrigerator 
Const.  Co.,  40  111.  App.  333. 

Appellees  could  not  be  expected  to  abandon  their 
contract  and  lose  the  valuable  improvements  installed  by 
them,  without  giving  the  storage  room  a  fair  and  reas- 
onable trial,  and  it  is  not  shown  that  they  persisted  too 
long  or  unreasonably  in  their  expectation  of  appellant's 
complying  with  the  contract  and  reducing  the  temper- 
ature of  the  room,  or  that  they  did  not  protect  them- 
selves reasonably  from  loss  growing  out  of  a  continuing 
use  of  the  storage  room  after  they  had  ascertained  that 
it  was  not  kept  at  a  sufficiently  low  temperature  to 
preserve  their  product ;  but,  even  if  they  had,  the  amount 
of  damage  thus  occasioned,  by  failing  to  use  reasonable 
precautions  to  minimize  the  loss,  is  not  shown  by  the 
evidence,  and  it  is  apparent  that  no  attempt  was  made 
on  the  trial  to  separate  the  damage,  if  any,  accruing 
after  the  contract  was  breached  by  the  appellant;  on  the 
contrary,  the  case  was  tried  on  the  general  issue,  and 
the  contention  and  efforts  of  appellant  were  entirely 
directed  to  showing  that  there  had  been  no  breach  of 
the  contract. 

It  does  not  appear  that  the  court  below  committed 
error  in  the  judgment  rendered,  and  the  case  Avill  be 
affirmed. 

Affirmed. 

so  CA. 
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Bli*mlng*liam  Railway,  Light  &  Power 
Co.  i\  Norris. 

Damages  for  Assault  and  Battery. 

(Decided  Nov.  14.  1911.      56  South.  739.) 

1.  iitrcct  RaiUraj/s;  Operation;  Duty  of  Conductor. —The  rule  of 
street  railroads  reciuiring  conductors  to  change  the  registers  at  the 
end  of  each  run  was  not  necessarily  violated  by  the  mere  collection 
of  fares  before  changing  the  register,  if  the  register  was  changed  be- 
fore registering  any  fares  on  the  return  trip. 

2.  Assault  and  Battery;  Justification;  Plea. — In  an  action  for  as- 
sault and  battery  alleged  to  have  been  committed  ui>on  the  con- 
ductor by  his  superior  officer  in  taking  from  \Am  his  cap  and  badge 
and  pushing  him  off  the  car,  a  plea  alleging  that  the  conductor 
breached  a  rule  recpiiring  all  conductors  to  register  all  fares  col- 
iecteil  and  providing  that  unless  they  did  so  they  should  surrender 
their  badges  as  conductors,  was  demurrable  since  the  assault  could 
not  le  justified  or  excused  by  the  unwarranted  retention  by  the 
conductor  of  personal  property  belonging  to  the  railroad  company. 

3.  t<awc;  Provocation ;  Evidence— In  an  action  for  assault  and 
battery  on  a  street  car  conductor  by  his  superior  officer  for  alleged 
failure  to  ring  up  fares  on  May  12,  1908.  evidence  that  on  previous 
occasions  in  February,  March  and  April  of  the  same  year,  plaintiff 
had  been  detected  in  the  same  fault  was  too  remote  to  be  admissible 
to  show  provocation. 

4.  Same;  Accompanied  hy  Slander. — Where  the  plaintiff  alleged  in 
two  counts  that  the  assault  and  battery  w^as  accompanied  by  In- 
sinuation that  plaintiff  had  failed  to  account  for  fares,  in  conse- 
quence of  which  his  reputation  for  honesty  was  Impaired,  it  was 
competent  to  show  that  defendant's  superior  officer  assaulted  plain- 
tiff, taking  from  him  his  badge  and  cap,  slandering  him  In  the  pres- 
ence and  hearing  of  passengers  by  accusing  him  of  failing  to  register 
collected  fares,  as  a  statement  accompanying  the  assault  explana- 
tory af  the  assailant's  conduct. 

5.  Satne;  Recovery. — Where  an  assault  committed  on  the  plaintiff 
by  his  superior  officer  was  accompanied  by  slanderous  accusations  in 
the  hearing  of  others,  that  plaintiff  had  failed  to  account  for  fares 
collected  by  him,  and  plaintiff's  complaint  alleged  such  conduct  and 
damages  thereby,  in  connection  with  such  assault,  he  was  entitled 
to  recover  for  both. 

AppiiVL  from  Birmingham  City  Court 
Heard  before  Hon.  Chakles  A.  Senn. 


Digitized  by 


Google 


^3  OP  ALABAMA.  611 

[Birmingham  Railway,  Light  &  Power  CJo.  v.  Norris;] 

Action  by  M.  L.  Norris  against  the  Birmingham  Rail- 
way, Light  &  Power  Company  for  assault  and  battery. 
Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

With  the  exception  of  the  sixth,  seventh,  and  eighth 
assignments  of  error,  the  opinion  contains  a  sufficient 
statement  of  the  facts.  The  sixth  assignment  is  as  fol- 
lows: "The  court  erred  in  refusing  the  following  charge: 
^If  you  believe  the  evidence,  I  charge  you  that  you  can- 
not award  the  plaintiff  any  damages  for  injury  to  his 
character.'  "  Assi^ment  7 :  "The  court  erred  in  refus- 
ing the  following  charge:  ^If  you  believe  the  evidence^ 
you  cannot  award  the  plaintiff  any  damages  for  loss 
of  reputation,  if  you  believe  from  the  evidence  that  he 
sustained  any.^ "  Assignment  8 :  "The  court  erred  in 
refusing  the  following  charge:  'I  charge  you,  gentlemen 
of  the  jury,  that  if  you  believe  the  evidence  in  this  case 
you  cannot  award  the  plaintiff  any  damages  for  injury 
done  his  good  name,  if  you  believe  from  the  evidence 
that  any  was  done.' " 

Tillman,  Bilvdi^y  &  Morrow,  and  L.  C.  Leadbelvter_, 
for  appellant.  The  court  erred  in  sustaining  demurrer 
to  the  second  plea. — B.  R,  L,  d  P.  Co.  r,  Htallings^  154 
Ala.  521.  The  court  erred  in  refusing  to  allow  the  de- 
fendant to  show  by  memorandum  that  the  register 
showed  twenty-three  fares  when  there  were  twenty-four 
passengers.— /i.  K.  L,  &  P,  Co.  v.  Seaborn,  53  South. 
The  court  erred  in  refusing  the  charge  made  the  basis 
of  the  6th  assignment  of  error. — AtJcins  v,  Gladwish^ 
41  N.  W.  347;  Schmidt  v,  Miltvmikee  St.  Ry,  Co.  61  N. 
W.  834 ;  Slctten  v.  Madison,  99  Wis.  1020 ;  1  Sutherland 
on  Damages,  pp.  90  and  275. 
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Bowman,  Harsh  &  Beddow,  for  appellee.  Plea  2  con- 
stituted no  justification,  as  one  may  not  retake  his  own 
property  by  violence  from  another  who  has  acquired 
it  peacefully  and  lawfully.— 35  111.  App.  138;  6  Blackl. 
875;  3  B.  Mon.  51;  126  Mass.  519;  84  N.  W.  798;  39 
Minn.  350;  14  L.  R.  A.  317;  3  P.  &  F.  202.  The  court 
did  not  err  in  refusing  the  charge  made  the  basis  of  the 
i&econd  assignment  of  error. — Postal  T.  Co,  v.  Jones, 
13  Ala.  228;  So.  Ry,  i\  Smith,  163  Ala,  183;  Tuticiler  i\ 
Tuinn,  158  Ala.  657.  The  appellants  do  not  suflBciently 
argue  the  3rd  and  4th  assignments  to  require  the  court 
to  notice  the  same. — Ala.  S.  d  W.  Co.  v.  Wrenn,  136  Ala. 
475;  Johnson  t\  Frederick,  163  Ala.  455.  The  memoran- 
dum was  too  remote  in  point  of  time  to  be  used  as  evi- 
dence.— Keyser  v.  Smith,  71  Ala.  482;  Rodgers  v.  The 
State,  117  Ala,  195.  The  court  properly  refused  charges 
made  the  basis  of  the  6th,  7th  and  8th  assignment  of 
error.— 44  la.  314;  52  South.  172;  36  Wis.  657;  112  111. 
297;  71  Wis.  654.  It  is  never  error  to  refuse  misleading 
charges.— We&6  r.  The  State,  162  Ala.  58;  Gaston  v. 
The  State,  161  Ala.  37. 

WALKER,  P.  J. — Tliis  was  an  action  brought  by  the 
appellee,  who  liad  been  a  conductor  of  one  of  the  appel- 
lant's street  cars,  for  an  alleged  wrongful  assault  and 
battery  committed  upon  him  by  one  Nolan,  who  was 
a  superior  officer,  designated  the  "dispatcher,"  in  the 
appellant's  service.  There  was  evidence  tending  to  show 
that  the  dispatcher  charged  the  appellee,  in  the  presence 
of  the  passengers  on  the  car,  with  having  failed  to  reg- 
ister all  the  fares  collected  by  him  on  the  trip,  he  was 
making,  and  thereupon  jerked  from  his  cap  the  conduc- 
tor's badge,  and  pushed  or  shoved  him  oflf  the  car. 

The  court  was  not  in  error  in  sustaining  the  demur- 
rer to  the  special  plea  setting  up  a  breach  by  the  plain- 


Digitized  by 


Google 


21  OF  ALABAMA.  61 JJ 

[BirmlDgbam  Railway,  Light  &  Tower  Co.  v.  Norrls.] 

tiflf  of  a  rule  of  the  defeDdant  that  its  conductors  should 
register  all  fares  collected,  and  that,  unless  they  did  so, 
they  should  be  required  to  surrender  their  badges  as 
conductors,  and  that,  on  account  of  such  violation  of 
this  rule  by  the  plaintiff,  the  defendant's  dispatcher 
took  from  him  his  conductor's  badge  without  using  any 
more  force  than  was  necessary  for  that  purpose.  This 
plea  undertook  to  set  up  a  justification  of  the  admitted 
assault.  An  assault  cannot  be  justified  or  excused  by 
the  unwarranted  retention  of  personal  property  by  one 
who  lawfully  acquired  its  possession.  If  the  owner,  or 
an  agent  for  him,  desires,  in  such  event,  to  reclaim  the 
property,  the  law  affords  him  appropriate  remedies  if 
the  possession  is  not  voluntarily  surrendered,  but  it  does 
not  countenance  the  substitution  of  physical  violence 
in  the  place  of  these  remedies. — Hendrix  v.  State,  50 
Ala.  148;  Kirhy  v.  Foster,  17  K.  I.  437,  22  Atl.  1111,  14 
L.  R.  A.  317.  It  is  suggested  that  a  forcible  seizure  of 
personal  property  so  improperly  detained  has  some  an- 
alogy to  the  use  of  force  by  or  on  behalf  of  a  carrier  in 
certain  situations.  The  reason  underlying  the  rule  pre- 
vailing in  the  one  case  does  not  exist  in  the  other.  The 
rule  which  permits  a  carrier  by  the  use  of  such  force 
as  may  reasonably  be  necessary  for  the  purpose  to  re- 
move from  its  vehicle  one  who  has  no  right  to  remain 
thereon  has  no  application  to  the  case  of  an  assault  com- 
mitted in  an  attempt  to  recover  property  improperly  de- 
tained by  the  person  assaulted.  i 

In  the  course  of  his  testimony  the  plaintiff  stated, 
"We  have  to  change  the  register  at  the  end  of  each  run," 
referring  to  the  machine  used  for  registering  fares  col- 
lected. Predicated  upon  this  statement,  the  defendant 
requested  the  court  to  give  to  the  jury  the  following 
written  charge:  "If  you  believe  the  evidence  in  this  case, 
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it  was  the  duty  of  the  plaintiff  in  this  case  to  change 
the  trip  register  before  commencing  to  collect  fares." 
Without  deciding  whether  or  not  the  refusal  to  give 
this  charge  could  be  justified  on  the  ground  that  it  did 
noi  embody  any  proposition  of  law  applicable  to  the 
<?vidence,  or  because  it  improperly  singled  out  a  partic- 
ular pha8e  of  the  evidence  for  the  consideration  of  the 
jury,  the  matter  may  be  disposed  of  by  pointing  out  that 
it  Avas  not  a  necessary  inference  from  the  evidence  that 
a  conductor  violated  his  duty  in  this  connection  by  mere- 
ly collecting  fares  before  changing  the  register,  if  he 
made  t^uch  change  before  registering  any  fare  collected 
on  the  next  trip.  The  court  was  justified  in  refusing 
to  give  an  instruction  which  was  couched  in  such  terms 
as  to  make  it  a  violation  of  his  duty  by  the  conductor 
merely  to  receive  a  fare  from  a  passenger  who  got  on 
the  car  at  the  starting  point  before  the  register  was 
changed. 

This  action  was  for  an  assault  committed  on  May 
12,  1908.  The  defendant  offered  evidence  tending  to 
show  that  on  previous  occasions,  in  February,  March, 
and  April  of  the  same  year,  the  plaintiff  had  been  de- 
tected by  his  superior  officers  in  failures  to  register 
fares  collected  by  him.  It  is  not  conceived  that  this 
offer  of  evidence  could  have  been  made  with  any  other 
purpose  than  to  show  that  conduct  of  the  plaintiff  pro- 
voked the  assault,  and  to  afford  a  basis  for  the  mitiga- 
tion of  the  damages  recoverable.  It  is  settled  in  this 
state  that  such  matters  of  provocation  are  not  admissi- 
ble in  evidence  at  the  instance  of  the  defendant  in  an 
action  for  an  assault,  in  mitigation  of  damages,  unless 
they  happened  contemporaneously  with  the  assault, 
or  so  recently  prior  thereto  as  to  induce  the  presump- 
tion that   the  assault  was  committed  urider  the  im- 
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mediate  influence  of  the  passion  excited  by  the  proy- 
ocation,  before  there  had  been  a  reasonable  cooling 
time  between  the  giving  of  the  provocation  and  the 
commission  of  the  assault. — Keiser  v.  Smith.  71  Ala, 
481,  46  Am.  Rep.  342;  Ro(/ers  v.  State,  117  Ala.  192, 
23  South.  82.  Under  the  rule  just  stated,  the  pre- 
vious occurrences  sought  to  be  proved  were  too 
remote  from  the  assault  under  investigation  to  be  re- 
garded as  liaving  any  legal  connection  with  that  trans- 
action, or  as  constituting  a  provocation  which  the  law 
P' rmits  to  l»e  taken  into  consideration  in  mitigation  of 
damages.  The  court  did  not  err  in  its  rulings  to  this 
effect. 

I?i  tw(»  of  the  counts  of  the  complaint  upon  which  the 
case  went  to  the  jury,  it  was  alleged,  in  effect,  that  the 
assault  and  battery  complained  of  were  accompanied 
by  a  charge  or  insinuation  that  the  plaintiff  had  failed 
to  i'egister  or  account  for  fares  collected  by  him  as  con- 
ductor, and  that,  in  consequence  of  such  wrong,  the 
plaintiff's  reputation  as  an  honest  man  w^as  greatly  im- 
paired. The  allegation  as  to  the  charge  or  insinuation 
made  by  the  employe  and  accompanying  his  assault 
upon  the  plaintiff  is  not  to  be  put  out  of  consideration 
as  mere  surplusage,  as  the  averment  shows  it  to  have 
be(»n  a  constituent  part  of  the  wrongful  act  complained 
of.  Such  a  statement  accompanying  an  assault  com- 
mitted explains  or  characterizes  the  conduct  of  the  as- 
sailant, and  is  to  be  regarded  as  an  integral  part  of  the 
alleged  transaction  which  is  made  the  basis  of  the  claim 
to  damages. — Alabama  Gh'eat  Southern  R.  Co.  v.  Frar 
zier,  93  Ala.  45,  9  South.  303,  30  Am.  St.  Rep.  28 ;  Conk- 
lin  i\  Consolidated  Rij.  Co.,  196  Mass.  302,  82  N.  E.  23. 
But  it  is  urged  in  behalf  of  the  appellant  that  though 
the  allegations  and  proof  disclosed  a  case  of  an  assault 
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and  battery  committed  under  auch  circumstances  as  to 
involve  damage  to  the  reputation  op  standing  of  the 
person  assaulted,  and  though  special  damages  on  that 
score  were  pointedly  claimed,  yet  the  law  does  not  permit 
damages  to  reputation  to  be  recovered  in  an.  action  for  an 
assault  and  battery.  Several  written  charges  were  re- 
(juested  which  involved  the  assumption  that  such  is  the 
]aw.  The  rulings  principally  relied  on  in  argument  to 
support  this  position  are  the  cases  of  Atkins  v.  Qladwishy, 
25  Neb.  390,  41  N.  W.347,  and  Schmitt  v.  Mihoaukee  St. 
Railvxiy  Co.,  89  Wis.  195,  61  N.  W.  834.  The  first  men- 
tioned of  these  cases  was  an  action  for  damages  on 
account  of  an  indecent  assault.  It  was  held  that  the 
trial  court  was  in  error  in  admitting  evidence  of  words 
spoken  by  the  defendant  in  derogation  of  the  good  name 
of  the  plaintiff  before  and  after  the  time  of  the  alleged 
assault,  and  entirely  disconnected  from  that  transaction^ 
and  in  giving  instructions,  based  on  that  evidence,  so 
improperly  admitted,  authorizing  the  jury  to  compen- 
sate the  plaintiff  for  loss  of  good  name,  honor,  and  rep- 
utation. The  ground  of  that  decision,  as  we  construe 
it,  was  the  improper  admission  of  evidence  as  to  matters 
having  no  connection  with  the  transaction  w^hich  was. 
made  the  basis  of  the  suit.  The  other  case  referred  to 
was  an  action  for  damages  sustained  by  a  wrongful  ex- 
pulsion from  a  street  car.  The  court  expressly  declared 
that  the  action  was  not  for  any  injury  to  plaintiff's  char- 
acter or  reputation,  professional  or  otherwise. 

The  conclusion  that  damages  for  injury  to  the  plain- 
tiff's reputation  were  not  recoverable  in  such  an  action 
was  but  an  application  of  the  rule  that  a  plaintiff  can- 
not recover  special  damages  which  his  pleadings  do  not 
aver  that  he  has  sustained.  We  do  not  understand  that 
the  opinion  in  either  of  these  cases  indicates  the  exist- 
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ence  of  any  rule  of  law  that  would  preclude  the  allow- 
ance of  compensation  for  loss  of  reputation  in  an  action 
for  an  assault  and  battery  which  the  pleading  and  proof 
ill  the  caso  showed  to  have  been  committed  under  such 
circumstances  as  to  affect  unfavorably  the  reputation 
or  good  name  of  the  person  assaulted. 

As  injury  to  reputation  is  not  a  necessary  result  of 
an  assault  and  battery,  the  law  not  implying  that  such 
a  wrongful  act  has  that  consequence,  it  is  not  doubted 
that  in  such  an  action  damages  on  that  score  are  to 
be  classed  as  special  damages,  which,  to  be  recoverable 
musi  be  alleged  and  proved.  But  when  the  averments 
of  the  complaint  in  such  an  action  show  that  the  wrong- 
ful conduct  complained  of  was  of  such  a  nature  as  to 
entail  upon  the  assaulted  party,  as  the  natural  and 
proximate  results  of  the  occurrence,  public  degradation 
or  loss  of  repute,  and  special  damages  on  that  account 
are  claimed,  there  is  no  rule  of  law  known  to  us  which 
requires  the  disallowance  of  such  a  claim.  Nor  can  it 
be  said  that  there  was  no  feature  of  the  assault  and 
battery  alleged  and  which  the  evidence  tended  to  prove 
in  the  case  at  bar  which  furnished  a  support  for  such 
a  claim  of  special  damage.  It  would  not  be  an  unsup- 
ported inference  that  the  conduct  of  the  superior  officer 
of  a  street  car  conductor  in  forcibly  taking  from  his 
person,  in  the  presence  of  a  number  of  passengers,  the 
conductor's  badge,  and  shoving  or  pushing  him  off  the 
car,  at  the  same  time  ordering  him  to  report  at  the  office, 
was  damaging  to  the  reputation  of  the  person  subjected 
to  such  treatment.  The  law  recognizes  loss  of  reputa- 
tion resulting  from  a  wrong  committed  against  a  per- 
son as  a  basis  of  recoverable  damages,  and  it  is  not  un- 
usual for  such  an  element  of  damage  to  be  found  asso- 
ciated with  damages  of  other  kinds  entailed  by  the 
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wrongful  conduct  of  another.  And,  if  the  pleadings  and 
proof  in  an  action  for  an  assault  and  battery  disclose 
the  occurrence  complained  of  under  such  an  aspect  that 
damages  on  that  score  may  ensue  therefrom,  there  is 
nothing  in  the  nature  of  the  action  to  preclude  their 
recovery. — Carrick  t*.  Joachim^  126  La,  5,  52  South.  173, 
28  L.  B.  A.  (N.  S.)  85;  Kelley  v.  Kelley,  8  Ind.  App. 
606,  34  N.  E.  1009 ;  Conklin  v.  Consolidated  Ry,  Co,,  196 
Mass.  302,  82  N.  E.  23;  Wadsvyorth  v.  Treat,  43  Me.  163. 
One  who  is  entitled  to  sue  at  all  for  the  consequences 
of  a  wrongful  act  of  another  may  recover  all  the  dam- 
ages proximately  resulting  from  that  act.  — Birming- 
ham  Southern  Ry.  Co.  v.  Lintner,  141  Ala.  420,  38  South. 
363,  109  Am.  St.  Rep.  40.  As  each  of  the  charges  re- 
ferred to  in  appellant's  sixth,  seventh,  and  eighth  as- 
signments of  error  may  be  understood  as  involving  a 
proposition  inconsistent  with  the  conclusion  just  an- 
nounced, it  follows  that  the  refusal  of  neither  of  those 
charges?  can  bo  said  to  have  been  erroneous. 

The  foregoing  disposes  of  all  the  assignments  of 
error  which  have  been  insisted  on  in  argument. 

Affirmed. 


Ritter  i\  Grlswold. 

Assault  and  Battery. 

(Decided  Nov.  14,  1911.     Rehearing  denied  Dec.  14.  1911. 
56  South.  860.) 

1.  Jury;  Trial;  Demand  For.— Under  Acts  1888-9,  p.  992,  estab- 
llslng  the  city  court  of  Birmingham,  a  defendant  who. appears  and 
answers  without  demanding  a  jury  trial,  is  not  entitled  to  a  Jury 
trial  on  a  subsequent  demand  therefor. 

2.  Evidence;  Rca  Gestae. — ^Where  the  action  was  for  asault  and 
battery,  the  fact  that  after  regaining  consciousness  after  the  assault. 
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the  assaulted  party  asked  what  hapi)eued,  Is  admissible  as  part  of 
the  res  gestae. 

3.  Same;  Admissions ;  Judicial  Procedure. — It  Is  competent  in  a 
civil  action  for  assault  and  liattery  to  show  that  the  defendant.  In  a 
criminal  procedure,  for  the  same  assault,  pleaded  guilty  or  paid  a 
fine  under  such  plea,  as  an  admission  or  declaration  against  interest. 

4.  Assault  and  Battery;  Evidence. — Evidence  of  a  previous  deroga- 
tory remark  made  by  the  plaintiff  concerning  defendant  was  not  ad- 
missible, as  such  a  remark  would  not  justify  the  assault. 

5.  Same. — ^In  a  civil  action  for  assault  and  battery  it  was  not 
proper  to  permit  a  question  on  cross  examination  of  the  defendant 
as  to  whether  he  put  in  any  plea  of  guilty  when  he  was  arrested  on 
a  charge  growing  out  of  this  assault,  as  the  question  was  not  con- 
fined to  an  inquiry  of  the  same  offense  Involved  In  the  civil  pro- 
ceedings. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon  C.  C.  Nesmith. 

Action  by  Dave  M.  Griswold  against  Claude  D.  Ritter, 
for  damages  for  assault  and  battery.  Judgment  for  the 
plaintiff  and  the  defendant  appeals.  Reversed  and  re- 
manded. 

Gaston  &  Pettus,  and  C.  D.  Ritter^  for  appellant 
Counsel  discuss  demand  for  jury,  but  without  citation 
of  authority.  They  also  discuss  assignments  of  error 
relative  to  evidence,  but  without  citation  of  authority. 
They  insist  that  under  the  evidence,  plaintiff  was  not 
entitled  to  recover,  and  that  this  court  ought  to  reverse 
and  remand  or  render.  In  support  of  this  contention 
they  cite. — Sloss-S,  8.  d  L  Co.  v,  Dickinson,  52  South. 
594;  Irbij  v.  Wilde.  150  Ala.  402;  3  Cyc.  1068;  lb.  1108. 

J.  L.  Drbnnan,  and  J.  S.  Kennedy,  for  appellee. 
The  demand  for  a  jury  came  too  late,  as  it  was  not  filed 
until  after  appearance  and  answer.  It  is  competent  to 
show  that  plaintiff  asked  what  happened  immediately 
after  regaining  consciousness. — Nelson  v.  The  State,  130 
Ala,  46.  The  court  properly  disallowed  evidence  of  the 
plaintiff's  derogatory  remarks  concerning  the  defend- 
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SLnt— Terry  v.  Eastland,  1  Stew.  156;  2  Mayf.  210.  It 
was  competent  to  show  that  the  defendant  had  pleaded 
guilty  to  the  criminal  charge  involving  the  same  assault 
and  battery. — 3  Cyc.  1099,  and  authorities  there  cited; 
1  Enc.  of  Evi.  p.  997,  and  authorities  there  cited-  The 
court  will  not  reverse  the  court's  finding  on  the  facts, 
unless  there  is  a  palpable  failure  of  the  evidence  to  sup- 
port the  verdict— L.  &  N.  v,  Solomon,  127  Ala.  189; 
Gill  V.  DaiJey,  105  Ala.  323. 

PELHAM,  J. — ^The  appellee  brought  suit  in  the  court 
below  against  appellant  on  a  claim  for  damages  grow- 
ing out  of  an  assault  and  battery,  alleged  to  have  been 
committed  on  the  plaintiff  by  the  defendant,  and  the 
trial  was  had  before  the  court  without  a  jury,  and  re- 
sulted in  a  judgment  in  favor  of  the  plaintiff.  The  com- 
plaint, filed  December  1, 1908,  was  in  the  Code  form ;  the 
defendant's  name  being  stated  as  Claude  B.  Ritter.  On 
December  23,  1908,  and  within  the  30  days  allowed  for 
pleading  under  the  act  regulating  pleading  in  the  city 
court  of  Birmingham  (act  approved  February  28,  1889 
[Acts  1888-89,  p.  995,  §  5]),  the  defendant  filed  a  plea 
of  misnomer,  setting  up  that  his  true  name  was  not 
Claude  B.,  but  Claude  D.,  Ritter.  No  demand  for  a 
jury  was  indorsed  on  this  plea,  and  the  record  shows 
no  ruling  on  the  plea ;  but  more  than  a  year  afterwards, 
on,  to  wit,  the  19th  day  of  May,  1910,  the  plaintiff  filed 
an  amendment  to  his  complaint,  stating  the  name  of  the 
defendant  to  be  Claude  D.  Ritter,  as  averred  by  defend- 
ant to  be  his  true  name  in  the  plea  of  misnomer  pre- 
viously filed.  The  only  minute  entry  shown  by  the 
record  allowing  an  amendment  to  the  complaint  is  as 
follows:  "On  this,  the  15th  day  of  February,  1910,  this 
cause  being  reached  on  the  docket  and  called  for  trial, 
came  the  parties  by  their  attorneys,  and  the  plaintiff. 
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by  leave  of  the  court  first  had  and  obtained^  amends  his 
complaint  herein  as  appears  by  a  separate  paper  writ- 
ing this  day  filed" — and  refers  to  an  amendment  filed 
February  15, 1910.  No  amendment  of  that  date  appears 
in  the  record,  but  the  record  does  show  a  plea  of  the 
general  issue,  filed  by  the  defendant  on  February  15^ 
1910,  upon  which  no  indorsement  appears  to  have  been 
made,  demanding  a  trial  by  jury.  The  first  demand 
made  by  defendant  for  a  jury  trial,  so  far  as  is  shown 
by  the  record,  was  indorsed  on  the  general  and  special 
pleas  filed  by  him  May  19,  1910,  after  previously  having 
filed  a  plea  of  the  general  issue  on  February  15,  1910. 

The  minute  entry  of  May  19, 1910,  recites :  "It  appear- 
ing to  the  court  that  in  this  case  a  jury  has  been  waived 
as  by  the  statute  in  such  cases  made  and  provided,  the 
court  proceeds  to  hear  and  determine  this  cause."  No 
objection  is  shown  to  have  been  made  by  the  defendant  to 
the  court's  order  or  proceeding  to  try  the  case  without  a 
jury,  nor  was  there  any  other  insistence  shown  to  have 
been  made  for  a  trial  by  jury,  other  than  that  made  to 
appear  by  the  indorsement  on  the  pleas  filed  May  19, 
1910. 

The  right  to  a  trial  by  jury  in  such  a  case  is  a  per- 
sonal privilege,  and,  the  statute  providing  the  means 
by  which  defendant  may  avail  himself  of  this  privilege 
not  having  been  complied  with,  he  was  not  entitled  to 
have  the  case  tried  by  a  jury.  Act  approved  February 
28,  1889,  §  9 ;  Knight  et  al.  v.  Farrell  d  Reynolds,  113 
Ala.  259,  20  South,  974:  ;Ex  parte  Ansley,  107  Ala.  613, 
18  South.  242. 

The  statement  by  the  witness  Ward,  to  the  effect  that 
immediately  upon  regaining  consciousness  after  being 
stricken  Griswold  asked  what  had  happened,  the  court 
correctly  admitted  as  part  of  the  res  gesta?. — Nelson  i\ 
mate,  130  Ala.  45,  30  South.  422. 
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That  the  plaintiff  had  at  some  time  previous  to  the 
difficulty  in  question  made  a  derogatory  remark  about 
the  defendant  is  not  competent  evidence,  or  admissible 
under  the  defendant's  plea  setting  up  prior  threats.  It 
was  too  indefinite  and  remote  as  to  time,  and  in  no  way 
tended  to  prove  or  disprove  the  issues  before  the  court. 
Such  remarks,  made  on  a  prior  occasion  in  the  absence 
of  the  defendant,  would  not  justify  or  mitigate  the  as- 
sault, and  the  objections  to  these  questions  asked  the 
plaintiff  on  cross-examination  were  properly  sustained. 

The  plaintiff  elicited  from  the  defendant  on  his  cross- 
examination,  against  the  objection  of  defendant>  that  he 
had  put  in  a  plea  of  guilty,  and  had  paid  a  fine,  in  a 
criminal  prosecution  growing  out  of  the  same  assault 
upon  which  a  recovery  in  this  case  is  predicated.  The 
Supreme  Court  has  passed  on  the  admissibility  of  tes- 
timony on  that  subject  in  a  case  of  this  kind,  and  held 
that  it  is  not  competent. — Irhy  v,  WildCy  155  Ala.  388, 
46  South.  454;  Phillips  v,  Kelly,  29  Ala.  628. 

It  is  not  necessary  to  discuss  other  assignments  of 
error,  as  they  rest  upon  matters  that  can  be  avoided 
upon  another  trial,  and  for  the  error  i)ointed  out  the 
case  must  be  reversed. 

Keveraed  4ind  remanded. 

On  Application  for  Rehearing. 
While,  as  contended  by  appellee  in  his  application  for 
a  rehearing,  a  plea  of  guilty,  or  the  fact  that  a  defend- 
ant paid  a  fine  under  such  a  plea,  entered  in  a  criminal 
prosecution,  may  be  received  in  a  civil  action  for  the 
same  offcnae  as  an  admission  or  declaration  against 
interest;  and  while  the  cases  cited  in  the  original  opin- 
ion (Irhy  r.  ^Vildc,  155  Ala.  388,  46  South,  454,  and 
PhilUpH  r.  Kelly,  29  Ala.  628)   are  not  applicable  l>e- 
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cause  of  that  distiDction,  yet  the  questions  asked  the 
defendant  do  not  bring  this  case  under  the  rule  insisted 
upon. 

The  defendant  was  asked  on  his  cross-examination  the 
following  question :  "I  will  ask  if  you  put  any  plea  of 
guilty  in  >vhen  you  were  arrested  on  charge  growing 
out  of  this  assault?" — and  after  an  objection  had  been 
interposed  arid  overruled  by  the  court  the  defendant 
was  required  to  answer  the  question.  The  question  w  as 
not  confined  to  an  inquiry  of  the  same  offense  involved 
in  the  civil  proceedings,  but  comprehended  in  the  wide 
scope  of  the  question  any  charge  growing  out  of  the 
assault.  The  question  included  any  number  of  different 
offenses  or  charges  than  the  assault  in  question,  and  the 
court  was  in  error  in  overruling  the  objection  to  the 
question.  The  opinion  is  modified  as  hereinabove  in- 
dicated, and  the  application  for  rehearing  denied. 

Application  denied;  opinion  modified. 


Overton  i\  Bush. 

Damage  for  Injury  in  Collision, 

(Decided  Nov.  14,  1911.     Rehearing  denied  Dec.  14,  1911. 
56   South.   852.) 

1.  Negligence;  Pleading;  Allegation  of  Duty. — Where  the  com- 
plaint aliened  that  while  plaintiff  on  his  motor  cycle  was  proceeding 
on  the  right  side  of  the  street,  and  in  the  same  direction  as,  and 
very  clone  behind  defendant,  in  his  antoraohile,  defendant  negligently, 
suddenly  and  without  warning  turned  his  automobile  across  the 
the  plaintiff's  course  causing  a  collision,  sufficiently  attributes  to  the 
defendant  a  duly  of  not  turning  abruptly  across  plaintiff's  course 
without  warning,  within  the  rule  that  it  is  generally  sufficient,  when 
the  gravamen  of  an  action  is  nonfeasance  or  misfeasance,  for  the 
complaint  to  aver  the  facts  out  of  which  the  duty  to  act  springs, 
and  that  the  defendant  was  negligent  in  the  performance  of  hia 
duty. 
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2.  Same. — Where  the  complaint  alleges  in  general  terms  that  the 
turning  of  defendant's  automobile  causing  a  collision  with  plalntifTs 
motorcycle  was  negligent,  and  the  complaint  though  mentioning  some 
features  of  this  act  of  negligence,  does  not  set  them  out  as  con- 
stituting the  negligence  charged  or  undertake  to  detail  the  facts  or 
circumstances  relied  on  as  rendering  defendant's  act  negligent,  such 
complaint  is  not  within  the  rule  that  where  a  complaint  avers  negli- 
gence in  general  terms,  and  then  sets  out  the  particular  act  as 
constituting  the  alleged  negligence^  It  is  demurrable,  unless  such  acts 
in  themselves  amount  to  negligence. 

APPEU.L  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Bbowne. 

Action  by  Oron  Overton  against  Albert  P.  Bush,  for 
damages  for  injuries  to  person  and  property  growing 
out  of  a  collision  between  an  automobile  and  motor- 
cycle. Judgment  for  defendant  and  plaintilBf  appeals. 
Reversed  and  remanded. 

Webb  &  McAi^inb^  for  appellant.  The  court  erred  in 
sustaining  the  demurrer  to  amended  count  1. — K,  C.  M. 
d  B.  i\  Flippo,  138  Ala.  487;  Postal  T.  Co.  v.  Jones, 
133  Ala,  226;  L,  &  N,  v.  Jones,  83  Ala.  376;  L.  d  N.  v. 
Marhury  L.  Co.  125  Ala.  237;  M.  &  C.  v.  Martin,  117 
Ala.  367;  Watson  on  Damages,  pp.  144,  176-7;  Berry's 
Law  of  Automobiles,  sec.  125,  and  chapter  8.  On  these 
authorities  it  is  also  insisted  that  the  court  erred  in 
sustaining  the  demurrers  to  the  amended  count  2. 

Stevens  &  Lyons^  for  appellee.  If  the  demurrers  were 
properly  sustained  to  the  amended  complaint,  then,  as 
a  matter  of  course,  they  were  properly  sustained  to 
the  original  complaint.  Demurrers  5,  6,  10,  and  11, 
were  properly  sustained  to  both  counts  of  the  amended 
complaint. — Daniels  i\  Carney^  148  Ala,  81.  Demurrers 
8  and  9  were  also  properly  sustained  to  the  amended 
count — Western.  Ry.  t\  Mutch,  97  Ala.  196;  Neuohaas 
r.  Miller,  35  Ind.  463.     Counsel  discuss  other  assign- 
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ments  of  error,  but  in  view  of  the  opinion,  it  is  not 
deemed  necessary  to  here  set  them  out 

WALKER,  P.  J.— As  the  argument  in  behalf  of  the 
appellant  is  confined  to  the  action  of  the  trial  court  in 
sustaining  the  demurrers  to  the  two  counts  of  the  com- 
plaint as  they  were  amended,  those  rulings  alone  will  be 
considered.  The  amended  first  count  avers  that  on  a 
date  named,  "while  the  plaintiff  Avas  riding  a  motorcycle 
on  the  north  side  of  Government  street,  going  west,  and 
was  at  or  near  the  intersection  of  Rapier  avenue  and 
Government  street,  two  of  the  public  streets  of  the  city 
of  ilobile,  a  servant  of  the  defendant,  to  wit,  the  chauf- 
feur, in  charge  of  an  automobile,  which  he  was  then 
and  there  driving,  in  the  line  and  scope  of  his  employ- 
ment and  duties  as  a  servant  of  the  defendant,  the  name 
of  the  chauffeur,  as  plaintiff  avers,  being  unknown  to 
the  plaintiff,  negligently  turned  the  said  automobile, 
with  unnecessary  suddenness,  and  without  warning  of 
any  character,  across  the  course  that  the  plaintiff  was 
traveling,  and,  in  so  doing  negligently  brought  about  a 
collision  between  plaintiff's  said  motorcycle  and  the 
said  automobile."  The  amended  second  count  is  in  the 
main  similar  in  its  averments,  but  it  alleges  that  the 
automobile  was  proceeding  in  the  same  direction  that 
j)laintift'  was  proceeding,  "a  very  short  distance  ahead 
of  plaintiff's  said  motorcycle,  and  that  the  defendant's 
servant  in  charge  of  the  automobile,  "then  and  there 
acting  within  the  line  or  scope  of  his  employment  and 
his  duty  to  his  employer,  the  defendant,  negligently,  and 
without  warning  of  any  character  to  the  plaintiff,  turned 
the  said  automobile  across  the  course  that  plaintiff  was 
traveling;  the  said  turn  being  made  with  such  sudden- 
ness as  to  negligently  cause  the  said  motorcycle  and  the 
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said  automobile  to  collide."  Each  of  the  counts  alleges 
in  due  form  that,  as  a  proximate  result  of  the  collision, 
the  plaintiff  was  injured  and  damaged  in  person  and 
property. 

It  is  not  questioned  that  it  is  settled  in  this  state  that 
when  the  gi^avamen  of  the  action  is  the  alleged  nonfea- 
sance or  misfeasance  of  another,  as  a  general  rule  it  is 
sufficient  for  the  complaint  to  aver  the  facts  out  of  which 
the  duty  springs,  and  that  the  defendant  was  negligent 
in  the  performance  of  such  duty,  and  that  it  is  not  nec- 
essary to  define  the  quo  modo,  or  to  specify  the  partic- 
ular acts  of  diligence  he  should  have  employed  in  the 
performance  of  such  duty;  that,  the  duty  to  exercise 
care  being  shown,  the  failure  to  perform  that  duty,  the 
negligence  causing  the  injuries  complained  of,  may  well 
be  averred  in  the  most  general  terms,  little^  if  at  all, 
short  of  the  mere  conclusions  of  the  pleader. — Lmiisrille 
&  NashviUe  R,  Co,  v.  Church,  155  Ala.  329,  46  South. 
457,  130  Am.  St.  Bep.  29;  Postal  Tele^aph  Cable  Co.  r. 
Jones,  133  Ala.  217,  32  South.  500;  Louisville  &  Xa^h- 
ville  i?.  Co.  V.  Marbury  Lumber  Co.,  125  Ala.  237,  28 
South.  438,  50  L.  R.  A.  620. 

But  it  is  insisted  in  behalf  of  the  appellee  that  the 
complaint  fails  to  show  that  any  duty  was  owing  to  the 
plaintiff.  The  complaint  shows  that  the  defendant's 
automobile  was  being  driven  along  a  city  street,  upon 
which  at  the  same  time  the  plaintiff  was  riding  on  his 
motorcycle;  the  two  vehicles  being  near  enough  to  each 
otlier  for  the  negligent  operation  of  the  one  to  result 
in  the  disaster  of  the  other.  The  driving  of  an  automo- 
bile on  a  public  highway  necessarily  imposes  upon  the 
person  in  charge  of  its  operation  the  duty  of  exercising 
reasonable  care  to  avoid  inflicting  wrong  and  injury 
upon  others  who  may  lawfully  be  using  the  same  high- 
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way.  The  complaint  suflSciently  shows  that  the  defend- 
ant, through  his  employe,  had  assumed  this  duty,  and 
that  the  plaintiff,  because  of  his  use  at  the  same  time  of 
the  same  highway,  and  in  such  proximity  to  the  auto- 
mobile as  to  be  endangered  by  its  negligent  operation, 
was  in  a  position  to  entitle  him  to  claim  to  be  at  that 
particular  time  a  person  to  whom  the  duty  imposed  upon 
the  defendant  was  owing. 

It  is  suggested  that  the  duty  mentioned  is  not  one 
owing  by  a  driver  of  a  vehicle  to  a  traveler  in  the  rear, 
who  is  going  in  the  same  direction,  and  that,  therefore, 
neither  of  the  counts  under  consideration  show  that 
the  plaintiff  was  in  a  position  to  complain  of  any  de- 
flection of  the  automobile  from  the  course  in  which  it 
had  been  running,  as  the  second  of  those  counts  avers, 
that  the  automobile  was  ahead,  while  it  may  be  pre- 
sumed, from  the  allegations  of  the  first  of  those  counts, 
that  such  was  the  case,  as  it  does  not  aver  that  the  fact 
was  otherwise.  No  good  reason  is  advanced  for  putting 
such  a  limitation  upon  the  duty  of  a  person  having 
charge  of  a  vehicle  on  a  public  highway.  While  the 
driver  of  the  vehicle  has  the  right  to  turn  to  the  one 
side  or  the  other,  and  to  use  any  part  of  the  highway 
not  at  the  time  lawfully  occupied  by  another,  yet  this 
right  must  be  exercised  in  such  a  reasonable  manner 
as  not  unduly  to  interfere  with  the  lawful  use  of  the 
highway  by  others,  whether  they  be  in  front,  on  the  side, 
or  in  the  rear,  and  whether  they  are  going  in  the  same 
or  in  the  opposite  direction.  Plainly,  it  is  possible  for 
ih(»  condition  of  traffic  in  a  city  street  to  be  such  at  a 
given  time  that  an  abrupt  stopping  or  turning  aside 
of  a  vehicle  may  involve  danger  to  a  traveler  in  the  rear 
who  is  going  in  the  same  direction.  The  choice  by  a 
traveler  of  the  part  of  the  highway  to  be  used  by  him 
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must  be  reasonable,  in  view  of  the  circumstances  sur- 
rounding his  exercise  of  the  right  When  a  collision 
between  two  vehicles  occurs  on  the  one  in  front  making 
a  turn,  the  result  may  be  attributable  either  to  the  fail- 
ure of  the  driver  of  the  rear  vehicle  to  be  duly  watchful 
of  the  one  in  front,  and  to  be  prepared  for  any  change 
in  its  direction  that  may  reasonably  be  anticipated,  or 
to  the  negligence  of  the  driver  of  the  front  vehicle  in 
making  the  turn  in  such  a  way  or  under  such  circum- 
stances as  to  render  the  collision  unavoidable  by  the 
other  driver.  While  it  cannot  be  said  that  under  all  cir- 
cumstances it  is  the  duty  of  a  driver  of  a  vehicle  in  a 
city  thoroughfare  to  give  a  signal  to  vehicles  that  may 
be  following  of  his  intention  to  turn,  neither  can  it  be 
said  that  an  abrupt  turn  of  a  vehicle  in  such  a  place 
may  not  he  so  made  as  to  constitute  the  act  negligence 
in  reference  to  another  vehicle  in  the  rear  which  is 
moving  in  the  same  direction.  The  question  as  to  which 
driver  was  at  fault  and  responsible  for  the  collision  de- 
pends upon  the  circumstances  of  the  occurrence. — Rand 
r.  k^!/ms.  1()2  Mass.  163,  38  N.  E.  196;  Bierhach  v.  Good- 
year  Rubber  Co,  (C.  C.)  U  Fed.  826;  37  Cyc.  272.  In 
each  of  the  counts  under  consideration  the  fault  is  at- 
tributed to  the  person  in  charge  of  the  front  vehicle. 

It  is  further  urged  in  Iwhalf  of  the  appellee  that  each 
of  the  counts  in  question  was  subject  to  demurrer  on 
some  of  the  grounds  assigned,  l)ecause  each  of  those 
counts  sets  out  the  facts  relied  on  as  constituting  negli- 
gence, and  the  facts  so  alleged  do  not  constitute  negli- 
gence. It  is  a  familiar  rule  that  where  a  complaint  in 
general  terms  avers  negligc^nce,  and  then  sets  out  the 
particular  act  or  acts  as  constituting  the  alleged  negli- 
gence, unless  such  act  or  acts  in  themselves  amount 
to  negligence,  the  complaint  is  demurrable. — Johnson  r. 
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Birmingh(Am  Railway^  L.  &  P.  Co.,  149  Ala.  529,  43 
South.  33.  But  we  are  of  the  opinion  that  this  is  not  a 
case  for  the  application  of  that  rule.  In  each  of  the 
counts  under  consideration  the  allegation  is  made  in 
general  terms  that  the  turning  of  the  automobile  was 
negligent,  and  some  ifeatures  of  this  negligent  act  are 
mentioned;  but  they  are  not  set  out  as  constituting  the 
negligence  charged.  Neither  of  those  counts  under- 
takes to  detail  the  facts  or  circumstances  relied  upon  as 
rendering  the  act  of  the  driver  of  the  automobile  negli- 
gent. We  are  of  opinion  that,  under  the  rule  above 
stated,  each  of  those  counts  sufficiently  shows  the  exist- 
ence of  a  duty  owing  to  the  plaintiff,  and  the  negligent 
breach  of  that  duty  by  the  defendant,  and  that  neither 
of  them  was  subject  to  demurrer  on  any  of  the  grounds 
stated. 
Reversed  and  remanded. 


Birmlngrham  Water  Works  Company 
v.  Kelley. 

Damages  for  Cutting  off  Water. 

(Decided  Nov.  23,  1911.     Rehearing  denied  Dec.  14,  1911. 
56   South.   838.) 

1.  Waters  and  Water  Courses;  Public  Supply;  Contract;  Rates.— 
The  contract  In  this  case  stated  and  examined  and  held  not  to  au- 
thorize a  charge  of  30  cents  per  thousand  gallons  by  meter  rate  at 
the  residence  such  as  the  one  considered,  but  that  the  proper  charge 
was  at  a  rate  not  excejKiing  the  flat  rate  for  residences  of  the  size 
here  denoted. 

2.  Same;  Shutting  Off  Supply;  Damages;  Breach;  Evidence.— 
Where  a  defendant  water  company  in  order  to  coerce  a  consumer  to 
pay  an  unauthorized  demand  for  water  service  contrary  to  its  con- 
tract to  furnish  water  at  a  specific  rate,  shut  off  plaintiff's  water 
supply  and  put  plaintiff  and  his  family  to  inconvenience,  hardship 
and  expense,  there  was  evidence  justifying  the  Imposition  of  punitive 
damages. 
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3.  Same;  Breach  of  Duty;  Action.— Where  the  municipality  made 
a  contract  with  a  water  company  to  supply  its  inhabitants  with 
water  at  a  specified  rate,  such  contract  was  for  the  benefit  of  all 
the  inhabitants  who  were  willing  and  able  to  pay  the  rate  specified 
and  to  comply  with  reasonable  regulations;  hence,  one  whose  water 
was  wrongfully  turned  off  was  fintltled  to  sue  to  lecover  damages 
for  breacii  of  the  water  company's  duty  in  his  own  name. 

4.  Damages;  Actual;  Punitive. — Actual  damages  are  such  as  ai-e 
recoverable  at  law  from  a  wrong  doer  by  the  injured  party  as  a  mut- 
ter of  right  as  compensation  for  the  actual  loss  sustained  hy  him 
hy  reason  of  the  wrong;  punitive  damages  are  such  damages  over 
and  above  actual  damages,  as  will  compensate  the  person  for  his  ac- 
tual loss,  the  imposition  of  which  the  law  permits  in  proper  cases 
at  the  discretion  of  the  jury,  not  because  the  party  injured  is  en- 
titled to  them  as  a  matter  of  right,  but  as  a  punishment  to  the 
wrong  doer  and  to  deter  him  and  other  engaged  in  the  same  busi- 
ness from  such  wrong  doing  in  the  future. 

5.  Same;  Exemplary  Damages;  Discretion  of  Jury- — Where  ex- 
emplary damages  are  allowable,  the  amount  is  in  the  discretion  of 
the  jury  subject  to  revision  by  the  court  for  manifest  injustice  or 
error. 

6.  Same. — Exemplary  damages  are  recoverable  not  only  for  acts 
maliciously  perpetrated,  but  also  in  cases  where  the  defendant  know- 
ingly, wantonly  or  recklessly  does  an  act  fraught  with  probable  in- 
jury to  person  or  property,  and  ultimately  producing  such  injury  or 
damage. 

7.  Same;  Jury  Questioji. — Where  there  is  evidence  to  warrant  the 
imposition  of  exemplary  damages,  it  becomes  the  duty  of  the  court 
to  submit  the  question  to  the  jury  as  the  sufficiency  of  the  evidence 
is  for  the  jury  alone. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  W.  R.  Keiley  against  the  Birmingham 
Water  Works  Company  for  damages  for  shutting  oflf 
water.  Judgment  for  plaintiff  and  defendant  appeals. 
Affirmed. 

LoNDiON  &  FiTTS,  for  appellant.  The  contention  of 
plaintiff  aa  to  the  meaning  of  the  contract  cannot  be 
sustained  for  the  right  of  a  water  company  to  cut  oflf 
water  because  of  the  consumer's  failure  to  pay  is 
everywhere  recognized. — B.  W.  W,  Co.  v.  Ferguson, 
164  Ala.  494;  B.  W.  W.  Co.  v.  Vinter,  164  Ala. 
490;     45    Barb.    136;     48    Mo.    App.    273;     24    Pac. 
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439;  29  Pac.  320.  The  plaintiff  was  not,  under  the 
evidence,  entitled  to  recover  punitive  damages,  and  the 
court,  therefore,  erred  in  its  oral  charge,  and  in  refus- 
ing written  charges  12  to  14,  inclusive. — W.  U.  T.  Co. 
V.  Westmoreland,  151  Ala.  326;  Wilkinson  v,  Searcy,  76 
Ala.  176;  Leinkauf  v.  Morris,  66  Ala.  406;  21  How.  412; 
Sutherland  on  Damages,  p.  1096.  Counsel  insist  that 
under  the  contract  made  with  the  city,  the  defendant 
had  no  right  to  bring  an  action  in  his  own  name  for  a 
breach  thereof. 

BoNDURANT  &  Smith,  for  appellee.  The  court  prop- 
erly construed  the  contract. — Brotcn  v.  B.  W.  W,  Co., 
52  South.  915;  State  ex  rel  i\  B.  W.  W.  Co.,  51  South. 
354;  Birmi7igham  v.  B.  W.  W.  Co.  42  South.  10.  The 
evidence  authorized  the  imposition  of  punitive  damages, 
and  the  amount  was  within  the  discretion  of  the  jury. — 
A.  G.  S.  t\  Sullivan,  9  South.  376;  Wilkerson  v.  Searcy, 
76  Ala.  176;  R.  R.  Co.  v.  Frazer,  9  South.  303;  Smith 
V.  B.  W.  W.  Co.  16  South.  126. 

DB  GRAFFENRIED,  J.— The  appellant,  a  public  ser- 
vice corporation  with  its  principal  office  in  the  city  of 
Birmingham,  Ala.,  made  with  the  municipality  of  Qray- 
mont,  then  a  suburb  of  Birmingham,  a  contract  to  sup- 
ply its  residents  with  water,  the  parts  of  which  relevant 
to  this  controversy  were  as  follows: 

Flat  Rates. 
Private  dwellings  of  three  (3)  rooms  or 

less $6.00  per  annum 

For  each  additional  room    in    private 

dwelling  up  to  and  including  ten 

(10)   rooms 1.00    "      " 

For  each  additional  room    in    private 

dwelling  over  ten  (10)  rooms .50    "      " 
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Water  closet  for  private  family,  for  first 

closet  _-. 5.00    "      " 

For  each  additional  closet  for  same  fam- 
ily or  servants 2.50    "      " 

Bath  tul>s  for  private  family,  each 4.00    "      " 

A  dwelling  in  the  rear  of  a  premises  occupied  by  a 
person  or  persons  not  employed  as  servant  or  servants 
on  the  premises  shall  be  charged  for  as  separate  dwell- 
ing, whether  or  not  there  are  water  fixtures  for  the  sole 
and  individual  use  of  its  occupants. 
Boarding  or  lodging  house  in  addi- 
to  the  above  room  rate,  for  each 

l>oarder  or  lodger f     1.50  per  annum 

Store,  according  to  size  and 

occupation |12.00  to  f  100.00    "      " 

Drinking  saloon 1  25.00  to    100.00    "      " 

Restaurant 25.00  to    100.00    «      " 

Printing  office,  not  including 

use  steam  engine 20.00  to      60.00    "      " 

Bank 12.00    "      « 

Photograph  Gallery 12.00  to     50.00    "      " 

Bakery 20.00  to      50.00    "      " 

Cows,  each 1.50    "      « 

Meter  Rates. 

(Subject  to  the  minimum  charges  and  meter  rents  here- 
inafter provided  for.) 

For  a  daily  consumption  of  1,000  gal- 
lons   f.30  per  1,000  gals. 

For  a  daily  consumption  of  1,000  to 

1,500  gallons .27J^  "     "         " 

For  a  daily  consumption  of  1,500  to 

2,000  gallons 25      "     "         « 

For  a  daily  consumption  of  2,000  to 

3,000  gallons 22>4  "     «        " 
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For  a  daily  consumption  of  3,000  to 

4,000  gallons 20     "     "        " 

•  ••••«««• 

The  rates  provided  for  in  this  section  are  subject  to 
the  modifications  and  provisions  of  sections  fourteen,  fif- 
teen, sixteen,  and  eighteen  of  this  ordinance.  Water 
rents  shall  be  payable  at  grantee's  Birmingham  office. 
Failure  to  pay  water  rent  when  due  shall  entitle  grantee 
to  the  right  to  discontinue  water  service  until  the  amount 
due  has  been  paid,  together  with  a  fee  of  fifty  (50)  cents 
for  turning  off  and  turning  on  the  water. 

Section  14.  That  grantee  shall  have  the  right  to  set 
a  meter  on  any  service  line,  whether  it  be  used  for  do- 
mestic or  any  other  purpose  and  notwithstanding  a  spe- 
cific or  annual  rate  may  be  named  therefor  herein;  and 
charge  for  use  of  water  according  to  the  meter  schedule 
provided  in  this  ordinance,  and  any  w^ater  consumer 
shall  have  the  right  to  require  grantee  to  set  a  meter 
on  his  service  pipe  and  to  pay  for  water  service  by  meter 
measurement,  provided  that  each  and  every  water  con- 
sumer supplied  by  meter  measurement  shall  pay  a  min- 
imum monthly  charge  for  water  privileges  of  at  least 
one  (fl.OO)  dollar,  or  a  minimum  quarterly  charge  for 
water  privileges  of  at  least  three  (|3.00)  dollars;  in 
cases  where  a  one-half  inch  or  five-eighths  inch  meter  is 
used,  except  that  in  no  event  shall  the  minimum  monthly 
or  minimum  quartely  charge  for  water  privileges  by 
meter  exceed  the  flat  rate  charge  for  the  same  period." 

The  above  contract  nowhere  provides — certainly  not 
in  express  terms — a  meter  rate  for  water  consumed  in 
quantities  of  less  than  1,000  gallons  daily,  but  a  flat 
rate  is  expressly  provided  for  residences  of  every  kind. 

The  appellee  was  a  resident  of  Graymont,  and  occu- 
pied a  five-room  residence  without  bathtub  or  sanitary 
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connections,  and  he  kept  a  cow.  He  became  a  customer 
of  appellant,  and  under  the  above  flat  rate  was  chargea- 
ble with  ^8  per  annum  for  his  residence  and  fl.50  for 
his  cow,  making  |9.50  per  annum,  or  |2.37V2  P^r  quar- 
ter. In  February,  1909,  the  appellant,  without  the  re- 
quest of  appellee,  placed  a  five-eighths  inch  meter  at  his 
house.  There  seems  to  have  been  no  trouble  between  the 
appellant  and  appellee  until  October  1,  1909,  and  the 
record  fails  to  inform  us  whether,  after  February  and 
before  October,  appellant's  quarterly  charge  was  f 2.37V2 
or  |3.  We  conclude  that  it  could  not  have  been  greater 
than  |3  per  quarter,  because  the  efforts  of  appellant  to 
collect  more  than  that  amount  in  October  brought  on 
this  litigation.  The  appellant  made,  not  monthly,  but 
quarterly  collections,  and  on  October  1,  1909.  for  the 
previous  months  of  July,  August,  and  September  pre- 
sented appellee  with  a  bill  for  $8.75,  an  excess  of  f5.75 
over  the  amount  which  appellee  conceded  he  should  be 
rcHjuired  to  i>ay.  Api)ellee  had  made  no  agreement  to 
pay  i?S.7r)  for  the  water  supplied  to  him  during  the  pi'e- 
vious  July,  August,  and  September,  and  appellant 
claimed  that  sum  of  appellee  l>ecause  during  said  period 
he  had  used  at  his  residence  29,250  gallons  of  water, 
which  at  30  cents  per  1,000  gallons  amounts  to  $8.75. 
During  the  period  covere<l  by  the  controversy,  appellee's 
family  consisted  of  his  wife  and  three  children.  They 
kept  no  servants,  and  appear  to  have  done  their  own 
cooking  and  housc^work.  The  water  was  used  for  wash- 
ing, cooking,  and  other  household  purposes.  On  the 
back  porch  was  a  small  churn,  and  this  chum  was  run 
eight  or  t(Mi  minutes  each  day,  six  days  during  the  week, 
with  wat(»r  supplied  through  a  one-sixteenth  inch  pipe 
and  conveyed  from  the  churn  into  the  trough  where  the 
cow  drank,  and  from  there  into  an  alley.    When  the  bill 
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for  f8.75  was  presented  to  appellee,  according  to  his 
testimony,  he  saw  the  clerk  of  appellant,  to  whom  he 
had  previously  been  accustomed  to  make  his  payments, 
and  offered  to  pay  him  $3  for  the  previous  quarter,  stat- 
ing that  he  did  not  owe  the  other  $5.75,  but  the  clerk 
declined  to  receive  it.  He  then  saw,  according  to  his 
testimony,  the  agents  of  appellant  in  it«  Birmingham 
office,  and,  to  use  his  language,  "insisted  that  there  was 
a  contract  in  effect,  and  that  it  was  being  violated,  and 
insisted  upon  their  getting  the  contract,  and  entering 
into  a  discussion  with  me  for  the  purpose  of  seeing  if 
we  could  not  come  to  some  kind  of  understanding,"  but 
without  avail.  He  saw  the  general  manager  of  appel- 
lant; and,  to  again  use  his  language:  "I  went  into  his 
private  office  and  told  him  that  there  was  a  little  differ- 
ence existing  between  the  Birmingham  Water  Works 
Company  and  myself,  and  that  I  supposed  none  of  the 
bookkeepers  or  clerks  would  be  authorized  to  regulate  or 
handle  it.  In  that  conversation  I  tendered  Mr.  O'Con- 
nell  the  $3.  He  said  that  if  the  bookkeeper  had  ren- 
dered a  hill  for  |8.75  tliat  vould  he  the  amount  I  would 
hari"  to  pay  or  the  witter  wmihl  he  turned  off/'  He 
further  testified  that  in  two  hours  after  that  the  water 
was  turned  off;  that  for  about  three  weeks  he  and  his 
family  suffered  the  expense  and  inconvenience  neces- 
sarily resulting  from  the  los.s  of  the  right  to  use  appel- 
lant's water;  and  that  he  finally  paid  under  protest,  the 
^^8.75,  and  the  water  was  again  supplied  to  him. 

1.  It  is  manifest  that  appellant  had  no  right  to  col- 
lect of  appellee  more  than  $3  for  the  quarter  ending 
October  1,  1909,  and  that  the  extra  charge  of  ?5.75  was 
unauthorized  and  illegal.  It  is  not  necessary  for  us  to 
determine  whether  the  clause  in  the  contract  which  pro- 
vides "that  each  and  every  water  consumer  supplied  by 
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meter  measurement  shall  pay  a  minimum  monthly 
charge  for  water  privil^es  of  at  least  one  dollar  or  a 
minimum  quarterly  charge  for  water  privileges  of  at 
least  three  dollars  in  cases  where  a  five-eighths  inch. 
meter  is  used,  except  that  in  no  event  shall  the  minimum 
monthly  or  minimum  quarterly  charge  for  water  privi- 
leges by  meter  exceed  the  flat  rate  charge  for  the  same 
period,"  authorized  appellant  to  charge  appellee  f3  per 
quarter,  instead  of  the  flat  rate  of  |2.37l^.  Appellee 
conceded  the  justice  of  the  charge  of  |3,  and  tendered 
that  amount  to  appellant  before  the  water  was  cut  from 
his  premises,  and  that  question  is  not  before  ua  Neither 
are  we  called  upon  to  determine  whether  a  private  dwel- 
ling which  consumes  more  than  1,000  gallons  of  water 
daily  can  be  by  the  installation  at  such  residence  of  a 
meter  by  appellant  required  to  pay  more  for  the  water 
it  uses  than  is  fixed  under  said  contract  by  the  flat 
rate,  for  -hat  question  is  also  not  before  us.  What  we 
do  ilcUnalne  is  that  the  meter  rate  of  SO  cents  per  IjOOO 
gallons  does  not  apply,  under  the  contract,  to  a  resi- 
dence Avho.se  occupants  kc^p  a  cow  and  w^ho  do  not  con- 
sume as  much  as  IfiOO  gallo^is  of  water  daily  by  meter. 
nieu8urem<mt.  To  hold  otherwise  would  be  to  place 
words  in  the  contract  which  the  makers  did  not  place 
in  it.  Tlie  contract  was  carefully  drawn,  and  was  evi- 
dently written  after  the  Supreme  Court  had  rendered 
the  opinion  in  the  case  of  Smith  v.  Birmingham  Water- 
works Company,  101  Ala,  315,  16  South.  123,  in  which 
appellant's  contract  with  the  city  of  Birmingham  was 
construed,  and  in  which  it  was  determined  that  flat,  and 
not  meter,  rates,  apply  to  all  the  residences  of  Birming- 
ham. In  view  of  the  languaire  and  reasoning  of  the  Su- 
preme Court  in  that  ca.se  and  in  the  subsequent  case  of 
BirmiiHjham   Waterworls  Co,  r.  Truss,  135  Ala.  530, 
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33  South.  657,  we  would  do  violence  to  the  contract 
made  by  the  municipalitj'  of  Graymont  with  appellant 
if  we  undertook  to  read  into  it  a  provision  authorizing 
appellant  to  collect  a//y  meter  rate  from  the  occupants 
of  a  private  residence,  using  less  than  1,000  gallons  of 
water  daily.  Certainly,  as  to  such  residences,  it  was 
contemplated  by  the  makers  of  the  contract  that  the 
flat  rates  would  furnish  sufficient  compensation  to  ap- 
pellant for  the  service  rendered,  and  appellant  is  not 
without  remedy  in  case  any  of  its  customers  abuse  the 
privileges  to  which  they  are  entitled  under  the  contract. 
— Smith  V.  Birmingham  Watertcorks  Co,,  supra;  State 
ex  rcL  v.  Birmingham  Watertcorks  Co.,  164  Ala.  586, 
51  South.  354,  27  L.  R.  A.  (N.  S.)  674  137  Am.  St.  Rep. 
69;  Brouyu  v.  Birmingham  Wate7'U'orks  Co.,  169  Ala. 
230,  52  South.  915. 

It  follows  fi'om  what  we  have  above  said  that  the  ap- 
pellee was  entitled  to  the  general  charge  which  the 
court  gave  to  the  jury  in  his  behalf  at  his  written  re- 
quest. 

2.  The  only  other  question,  as  we  read  the  record, 
before  tlie  court,  is  whether  there  was  evidence  before 
the  jury  which,  if  believed,  authorized  the  jury  in  its 
discretion  to  impose  exemplary  damages.  Actual  dam- 
ages are  recoverable  at  law,  out  of  a  wrongdoer  by  the 
injured  party  as  a  matter  of  right  as  cmnitcnsation  for 
the  actual  loss  sustained  by  him  by  reason  of  such  wrong. 
Punitive  damages  are  damages  over  and  ahore  such  sum 
as  will  compensate  a  person  for  his  actual  loss,  and  the 
law  permits  their  imposition,  in  proper  cases,  at  the 
discretion  of  the  jury,  not  because  the  party  injured  is 
entitled  to  them  as  matter  of  right,  but  as  punishment 
to  the  wrongdoer,  and  to  deter  him  and  others  in  similar 
businesses  from  such  wrongdoing  in  the  future. — Oliver 
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V.  Columbia,  N.  d  L.  R.  R.  Co.,  65  S.  C.  1,  43  &.  E.  307; 
7  Words  and  Phrases,  5851. 

The  amount  of  such  exemplary  damages,  when  al- 
lowed by  a  jury,  in  a  proper  case,  is  also  left  to  their 
discretion,  subject  to  revision  by  the  court  for  manifest 
injustice  or  error. — Western  Union  Tel,  Go,  v.  Seed,  115 
Ala.  670,  22  South.  474 ;  Mobile  Furniture  Co,  v.  Little 
108  Ala.  399,  19  South,  443. 

3.  In  the  case  of  Licnkanf  &  Strwuss  v.  Morris y  66 
Ala.  406,  the  Supreme  Court  says  on  the  question  as  to 
when,  in  the  discretion  of  the  jury,  exemplary  damages 
are  properly  allowable :  "We  deduce  from  the  authori- 
ties the  doctrine  to  be  that  exemplary  damages  are  al- 
lowable, not  only  for  acts  maliciously  perpetrated,  but 
also  in  cases  where  one  knowingly,  wantonly,  and  rech- 
Icssly  does  an  act  fraught  with  probable  injury  to  per- 
son or  property,  and  ultimately  producing  such  injury 
or  damage.  Such  a  spirit  must  be  considered  as  at  w^ar 
with  that  good  faith  which  ever  preserves  a  just  regard 
for  the  rights  of  others."  "Where  there  is  no  malice 
connected  with  the  wrong  complained  of,  or  such  gross 
.negligence  or  oppression  or  frwud  as  amounts  to  malice, 
the  compensation  or  amount  of  damages  should  be  con- 
fined to  the  actual  injury  and  its  immediate  effects." — 
Wilkinson  v.  Searcy,  76  Ala.  176.  "Malice  in  law  is  not 
necessarily  personal  hate  or  ill  will,  but  it  is  that  state 
of  mind  which  is  reckless  of  law  and  of  the  legal  rights 
of  the  citizen/'— Willis  v.  Miller  (C.  C.)  29  Fed.  238. 
The  above-quoted  language,  in  wliich  the  italics  are  ours, 
correctly  and  concisely  states  the  (*onditions  which  must 
exist  when  exemplary  damages  may  or  may  not  in  the 
discretion  of  the  jury  be  imposed. 

4.  Wasi  tliere  evidence  in  the  case  tending  to  warrant 
the  imposition  of  exemplary  damages  by  the  jury?    If 
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SO,  it  was  the  duty  of  the  court  to  sabmit  the  question  to 
the  jury,  as  the  sufficiency  of  the  evidence  on  the  sub- 
jec*t  was  for  the  jury  alone, — 13  Cyc.  118. 

The  position  and  relative  obligations  of  the  parties 
10  each  other  at  the  time  of  the  act  complained  of  should 
be  of  ser\'ice  in  determining  this  question.  Water,  one 
of  the  necessai^ies  of  life,  is  now  almost  universally  sup- 
plied to  the  inhabitants  of  cities  and  towns  through  the 
medium  of  the  public  service  corporation.  Surface  water 
in  cities  and  towns  is  notoriously  subject  to  contamina- 
tion, and  is,  for  that  reason,  often  dangerous.  The 
water  service  which  was  denied  by  appellant  to  ap- 
pellee was  of  importance  to  him,  and  its  denial>  accord- 
ing to  his  testimony,  put  him  and  his  family  to  incon- 
venience, hardship,  and  expense.  Appellee  tendered  to 
appellant  all  that  was  due  it,  and,  if  his  testimony  is  to 
be  believed,  he  was  not  only  legally  entitled  to  the  ser- 
vice which  was  denied  to  him,  but  he  did  more  than 
the  law  required  him  to  do  to  retain  his  water, connec- 
tions. It  is  true  that  the  appellee,  by  paying  the  entire 
amount  of  the  disputed  bill,  under  protest,  before  the 
water  was  cut  off  from  his  premises,  could  have  forced 
the  appellant  to  continue  it^s  service  while  he  litigated 
with  it  the  correctness  of  the  account,  but  this  course 
was  not  required  of  him  by  the  law.  For  the  law  to 
require  such  a  course  would  be,  as  said  in  Wood  v.  Au- 
hurn,  87  Me.  293,  32  Atl.  908,  29  L.  R.  A.  376,  ''to  vio- 
late the  fundamental  juristic  principle  of  procedure. 
That  principle  is  that  the  claimant,  not  the  defendant, 
shall  resort  to  judicial  process.'' 

The  appellant  certainly  has  the  legal  right,  by  the 
punitive  power  of  discontinuing  its  service,  to  coerce 
out  of  unwilling  or  laggard  debtors  the  payment  of  its 
just  demands.     On  account  of  the  number  of  its  cus- 
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tomers,  the  character  and  size  of  many  of  its  accounts, 
and,  in  fact,  the  necessity  of  such  authority  for  the  or- 
derly conduct  of  its  business,  the  law  should  and  will 
be  swift  in  upholding  appellant  in  the  l^al  and  orderly 
exercise  of  that  power.  But  the  law  has  not  conferred 
judicial  authority  upon  appellant,  or  the  right,  by  its 
punitive  power  of  discontinuing  its  service,  to  coerce 
payment  of  a  demand  not  just.  We  think  that  theri- 
can  be  no  dispute  about  the  soundness  of  the  proposition 
that  when  the  correctness  of  a  bill  of  a  public  service 
corporation  is  disputed  by  one  of  its  customers  and  the 
company,  by  reason  of  the  failure  of  such  customer  to 
pay  such  bill,  discontinues  its  service,  it  does  so  at  its 
peril,  and,  if  in  the  wrong,  is  liable  to  compensatory 
damages  in  any  event,  and,  when  the  circumstances  jus- 
tify it,  to  punitive  damages.  To  use  the  language  of 
Mays,  J. :  "It  is  a  public  service  corporation,  monopolis- 
tic in  its  nature,  and  the  patrons  have  no  choice  but  to 
accept  its  service,  and  they  have  not  the  privilege  of 
selecting  to  do  business  with  a  competitor,  because  there 
is  no  competitor,  and  for  this  reason  the  rights  of  the 
public  should  be  carefully  guarded  against  oppressive 
nlethods  used  for  tlie  purpose  of  collecting:  unjust  de- 
mands. The  necessities  of  the  law  must  meet  modern 
conditions/'— Tel cf/raph  Co.  i\  Hobart,  89  Mis.s.  252,  42 
South.  349. 

It  is  true  that  appellant  insists  that  it  acted  in  good 
faith  in  this  matter,  and  under  an  honest  misconcep- 
tion of  its  rights.  The  appellant  did  not  act  under  a 
mistake  of  fact.  If  tbere  was  a  mistake  or  misconcep- 
tion, it  was  not  one  of  fa/^t  but  one  of  late.  The  courts 
were  open  to  it  for  a  judicial  construction  of  any  doubt- 
ful clause  in  its  contract,  and  it  could  have  invoked  the 
aid  of  the  courts  for  that  purpose  without  severing  its 
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relations  with  the  appellee.  It  therefore  appears  to  us 
that  the  question,  under  all  the  evidence,  as  to  whether 
the  appellant,  when  it  severed  its. relations  with  appel- 
lee, did  so  in  good  faith,  or  in  that  state  of  mind  which 
is  reckless  of  law  and  the  legal  rights  of  Qthers,  know- 
ing, at  the  time,  that  its  act  was  fraught  with  probable 
damage  to  appellee  (which  damage,  by  reason  of  such 
act,  did  occur  to  appellee),  was  one  for  the  jury,  and 
we  are  therefore  of  opinion  that  the  court  below  com- 
mitted no  error  in  submitting  to  the  consideration  of 
the  jury  the  subject  of  punitive  damages. 

5.  The  appellee,  with  leave  of  the  court,  withdrew 
the  thiiHl  count  of  his  complaint,  and  there  is  nothing, 
therefore,  in  the  assignments  of  error  relating  to  that 
count,  as  it  was  not  a  part  of  the  record  when  the  case 
was  tried. 

6.  As  the  contract  was  made  by  the  municipality 
of  Oraymont  for  the  l>onefit  of  its  inhabitants,  and  as 
the  contract  made  it  the  dntij  of  appellant  to  supply  all 
of  the  inhabitants  of  the  municipality  with  water  w'ho 
were  willing  and  able  to  pay  its  water  charges  and  com- 
ply with  its  reasonable  regulations,  the  appellee  had  a 
right  to  sue  for  a  breach  of  such  duty  in  his  own  name. 
— Smith  r.  liirminf/ham  Watcnrorks  Co.,  104  Ala.  315, 
16  South.  123;  Blnninghnm  WaterH^>rks  Co,  v.  Truss, 
135  Ala.  530,  33  South.  657;  t<tut('  ex  reJ.  v.  Birming- 
ham  Matcnrorks  Co.,  164  Ala.  586,  51  South.  354,  27 
L.  R.  A.  (N.  S.)  674,  137  Am.  St.  Rep.  69. 

There  are  many  assignments  of  error  on  the  record, 
but  the  alH)ve  disposers  of  all  the  assignments  which  are 
insisted  upon,  and  as  we  find  no  error  in  the  record,  the 
judgment  of  the  court  below  is  affirmed. 

Affirmed. 

41  CA. 
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Fairbanks  v.  Chunn. 

Trespass^  Trover  and  Case. 
(Decided  Nov.  21,  1911.     66  Soutli.  847.) 

1.  Evidence;  Competency. — Where  the  plaintiff,  In  an  action 
against  a  third  person  who  has  destroyed  his  landlord's  Hen  on  a 
crop,  testified  its  to  the  terms  of  the  tenancy  contract,  what  he  had 
furnished  under  it,  how  much  rent  he  had  received,  and  what  was 
due  under  it,  the  defendant  should  have  been  permitted  to  show  by 
the  tenant  the  substance  of  the  contract, 

2.  Trover  and  Conversation;  Demand;  Necessity. — In  the  absence 
of  a  demand  for  the  plows,  the  fact  that  the  defendant  permitted 
them  to  remain  on  his  premises  where  they  were  left  by  plaintUTs 
tenants  was  not  sufficient  to  show  a  conversion  by  the  defendant  of 
the  plows. 

3.  Pledges;  Chattel  Mortgages;  Right  of  Mortgage. — While  the 
pledgee  of  a  chattel  mortgage  has  a  special  property  in  the  mortgage 
and  in  the  property  therein  conveyed,  and  has  a  prima  facie  or  prior 
right  to  sue  on  the  mortgage  and  to  recover  the  property  mortgaged, 
the  pledging  mortgagee  is  entitled  to  recover  as  against  the  mort- 
gagor or  a  third  party  for  trespass  or  conversion  of  the  mortgaged 
property,  especially  where  the  pledgee's  right  will  not  be  affected  or 
he  consents  to  the  suit  by  the  mortgagee. 

Appeal  from  Morgan  Law  and  Equity  Court 

Heard  before  Hon.  Thomas  W.  Wbbt. 

Action  by  Robert  D.  Chunn  against  John  Fairbanks 
in  trespass,  trover,  and  in  case.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Reversed  and  remanded. 

The  following  is  charge  8.  "I  charge  you  that  you 
cannot  find  any  damages  by  reason  of  a  taking  or  con- 
version of  the  two  one-horse  turning  plaws." 

TiDWELL  &  Sample^  and  Troup  &  Nix,  for  appellant. 
The  pledgor  has  no  right  to  the  possession  of  the  prop- 
erty pledged  until  he  has  extinguished  the  debt  secured 
or  made  sufficient  tender  of  payment;  hence,  the  plain- 
tiff in  this  case  has  no  right  to  the  property,  and  hence, 
could  not  maintain  this  action. — 22  Cyc.  858;  Noles  v. 
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Marrable,  50  Ala.  366;  Hall  v.  Page,  48  Am.  Dee.  238; 
Geron  v.  Oerati,  15  Ala.  588;  Cook  v.  Cheney,  14  Ala. 
165;  Holman  v.  Ketchum,  45  South.  207;  Jones  v.  Wil- 
soil,  34  South.  392.  As  to  further  definitions  of  trover 
and  trespass  see  Booker  v.  Jones,  55  Ala.  266 ;  Elmore  v. 
Simon,  67  Ala.  526;  Corhett  v.  Reynolds,  68  Ala.  374; 
Cook  V.  Thornton,  109  Ala.  523.  No  right  existed  as 
against  a  stranger. — Nelson  v.  Owen,  21  South.  75;  28 
A.  &  E.  Enc.  of  Law,  676.  A  pledgee  has  the  right  to 
bring  suit  in  his  own  name  on  a  note  held  by  him  as 
collateral. — Authorities  supra.  Under  the  facts  in  this 
case,  the  appellant  was  not  liable  for  the  plows  left  on 
his  place.— iVince  v.  Puckett,  12  Ala.  832;  N.  C.  d  St.  L. 
V.  Walley,  41  South.  135;  Glaze  v.  McMillan,  7  Port.  279. 
A  demand  was  necessary. — Haas  v.  Taylor,  80  Ala.  466 ; 
Boiittvell  V.  Parker,  124  Ala.  344. 

Wert  &  Lynnb^  for  appellee.  Under  the  facts  in  this 
case,  either  the  pledges  or  pledgor  mortgagee  could 
maintain  the  action. — 2  Kent's  Comm.  pp.  580  and  585 ; 
2  Blacks.  453;  31  Cyc.  840;  2  How.  Pr.  359;  7  Am.  Dec. 
294;  171  U.  S.  474.  In  any  event,  a  stranger  cannot 
question  the  rights  of  the  mortgagee. — Jones  on  Chattel 
Mortgages,  sees.  446-447a.  Counsel  discuss  other  as- 
signments of  error,  but  without  further  citation  of  au- 
thority . 

PELHAM,  J. — Count  No.  1  of  plaintiflf's  complaint 
is  in  trespass,  alleging  the  taking  of  certain  goods; 
count  2  is  for  a  conversion  of  the  same  goods;  count  3 
alleges  the  destruction  of  a  mortgage  lien  on  the  same 
personal  property;  and  counts  4  and  5  allege  that  the 
plaintiff's  landlord's  lien  on  certain  of  the  property 
of  two  tenants  was  lost  or  destroyed  by  the  removal 
or  disposition  of  the  property  by  defendant  with  notice 
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of  the  lien.  Issue  was  joined  by  the  defendant  on  each 
count  of  the  complaint,  "with  leave  to  give  in  defense 
any  matters  which  could  have  been  given  under  pleas 
well  pleaded.'^  There  was  a  judgment  in  favor  of  the 
plaintiff  in  the  court  below,  and  the  defendant  appeals. 

Under  the  evidence  as  set  out  in  the  bill  of  exceptions, 
Joe  and  Will  Fairbanks,  nephews  of  the  defendant, 
rented  land  from  the  plaintiff  for  the  crop  year  of  1908 
for  one-third  of  the  corn  and  one-fourth  of  the  cotton, 
and  in  July  of  that  year  they  each  executed  to  plaintiff 
a  note  and  mortgage  on  their  respective  crops  and  cer- 
tain other  personal  property  to  secure  advances.  Each 
of  these  notes  and  mortgages  was  turned  over  by  the 
plaintiff,  at  or  about  the  time  of  its  execution  and  de- 
livery to  him,  to  the  Tennessee  Valley  Bank  of  Decatur 
as  collateral  security  for  a  loan  made  by  the  bank  to 
the  plaintiff',  and  at  the  time  this  suit  was  commenced 
was  so  held  by  the  bank;  the  debt  of  the  plaintiff  to  the 
bank,  for  which  the  mortgages  had  been  pledged  to  the 
bank  by  the  plaintiff*,  not  having  been  paid.  These  mort- 
gages were  turned  over  to  plaintiff's  counsel,  after  suit 
was  brought  and  before  the  trial,  and  were  produce<l 
upon  tlie  trial. 

The  evidence  further  shows  that  the  defendant  bought 
and  hauled  to  his  place,  some  miles  distant,  part  of  the 
corn  raised  on  the  place  in  1908  by  the  plaintiff's  ten- 
ants, Joe  and  Will  Fairbanks,  and  that  two  one-hoi'se 
turning  plows  were  left  by  one  John  Fairbanks,  a  son 
of  Joe  Fairbanks,  on  the  defendant's  place;  but  the 
evidence  does  not  show  these  plows  were  bought  by  de- 
fen.lant,  or  that  they  were  left  on  his  place  with  his  con- 
Sv-iit,  and  defendant  denied  any  responsibility  for  their 
being  brought  upon  his  premises.  The  testimony  of 
defendant  was  to  the  effect  that  he  had  not  purchased 
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them,  had  nothing  to  do  with  them,  had  never  consented 
to  rheir  beinjr  left  upon  his  place,  and  had  never  used 
them,  and  no  demand  of  any  kind  had  ever  l)een  made 
upon  him  for  them.  The  plaintiff  testified  that  there 
was  a  bahance  due  on  each  of  the  mortgages  for  rent  and 
advances.  AVill  l'\iirhanks  denie<l  signing  the  mortgage, 
and  testified  that  he  had  paid  or  satisfied  the  claim  of 
his  landlord,  Chunn,  for  rei\t  and  advances,  before  sell- 
ing the  defendant  any  of  the  corn.  Joe  Fairbanks,  the 
other  tenant,  was  not  examined  as  a  witness. 

The  first  assignment  of  error  insistixl  upon  by  the 
appellant  in  his  brief  goes  to  the  ruling  of  the  trial 
court  on  a  question  propounded  to  defendant's  witness 
Will  Fairbanks,  as  follows:  "What  was  the  substance 
of  your  contract  with  ilr.  Chunn?"  Count  5  of  plain- 
tiff's complaint  is  for  the  destruction  of  a  landlord's 
lien  chiinuHl  by  plaintiff  on  the  crop  of  this  tenant,  Will 
Fairbanks;  and  the  plaintiff  had  testified  upon  his  ex- 
amination as  to  the  terms  of  the  contract  of  tenancy, 
and  what  he  had  furnished,  and  how  much  rent  he  had 
received,  and  what  was  due  under  it,  and  it  was  clearly 
relevant  and  proper  to  allow  this  witness  to  testify  to 
the  substance  of  the  contract,  and  tlie  court  was  in  error 
in  sustaining  tlie  objection  to  the  question. 

There  was  no  evidence  that  the  two  plows  were  tor- 
tiously  obtained,  or  that  they  were  even  taken  into  pos- 
session by  tlie  defendant,  further  than  that  it  was  shown 
they  were  left  on  his  premises  by  one  of  the  plaintiff's 
tenants.  The  evidence  is  without  conflict  that  the  de- 
fendant did  not  buy  the  plows,  and  refused  to  receive 
them  when  they  were  brought  to  his  place  and  left  there, 
and  it  is  not  shown  that  he  asserted  any  acts  of  owner- 
ship over  them,  or  made  any  denial  of  plaintiff's  title,  or 
set  up  any  claim  to  them;  and,  on  the  contrary,  the  de- 
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fendant  testified  that  he  did  not  consent  to  receive  them, 
and  had  never  used  them,  or  claimed  them  for  himself 
or  any  one  else,  and  that  no  demand  had  ever  been  made 
upon  him  for  the  plows.  The  evidence  was  far  short 
of  showing  a  trespass,  and  it  is  not  sufficient  to  estab- 
lish a  conversion,  without  demand  having  been  made, 
to  show  only  that  the  property  alleged  to  have  been  con- 
verted was  placed  on  the  premises  of  the  one  charged 
with  the  conversion  and  allowed  by  him  to  remain  there ; 
and  the  court  was  in  error  in  refusing  charge  No.  8,  re- 
quested by  the  defendant. — Olaze  v.  McMillion^  7  Port. 
279 ;  Boiling  v.  Kirhy  &  Bro.,  90  Ala.  215,  7  South.  914, 
24  Am.  St.  Rep.  789 ;  Davis  d  Son  v.  Hurt,  114  Ala.  146, 
21  South.  468;  King  v.  Franklin,  132  Ala.  559,  31  South. 
467. 

Counsel  for  appellant  insist  in  their  brief,  and  argue 
at  some  length,  that  the  defendant  is  entitled  to  the 
general  charge  on  those  counts  of  the  plaintiffs  com- 
plaint setting  up  the  mortgage  and  relying  upon  it  for 
a  title  to  the  property  sued  for,  for  the  reason  that  the 
evidence  was  without  dispute  that  at  the  time  suit  was 
brought  the  mortgage  was  not  in  the  possession  of  the 
plaintiff,  but  had  been  delivered  to  the  Tennessee  Val- 
ley Bank,  and  was  held  by  it  as  collateral  security  for 
a  loan  made  to  the  plaintiff  by  the  bank.  While  there 
seems  to  be  a  conflict  in  the  authorities  on  this  proposi- 
tion, we  think  the  better  rule  to  be  that  while  the  pledgee 
has  a  special  property  in  the  instrument  pledged  and 
the  property  embraced  in  it  or  secured  by  it,  as  in  the 
case  of  a  mortgage,  and  has  the  prima  facie  or  prior 
right  to  maintain  an  action  on  the  pledged  instrument, 
and  has  the  same  primary  right  to  recover  the  property 
embraced  or  secured  by  a  mortgage  so  pledged,  there 
is  no  sound  reason  why  the  pledgor,  who  is  the  real 
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•owner,  should  be  barred  from  a  right  to  recover  against 
a  defendant  who  owes  the  mortgage  debt,  or  against  one 
claiming  under  him  or  a  third  party  for  a  trespass  or 
conversion  of  the  property  embraced  in  the  mortgage; 
and  especially  Is  this  true  where  to  maintain  the  suit 
will  not  oust  the  pledgee  of  his  security,  and  in  this  case 
the  mortgage  pledged  was  produced  by  the  plaintiff,  the 
pledgor,  upon  the  trial,  with  the  full  knowledge  and 
-consent  of  the  pledgee. 

The  defendant,  who  owes  the  debt,  or  those  claiming 
under  him,  or  a  third  party  who  converts  the  property, 
has  no  interest  whatever  in  protecting  the  rights  of  the 
pledgee.  The  only  concern  of  such  third  party  or  wrong- 
doer would  be  in  protecting  his  own  rights,  and  every 
defense  is  open  to  him  against  the  pledgor,  the  original 
holder,  that  could  possibly  be  available  if  the  suit  was 
at  the  instance  of  the  pledgee.  It  cannot  be  said  that 
two  recoveries  could  be  had ;  for  if  a  mortgage  is  relin- 
quished by  the  pledgee  to  the  pledgor,  to  be  produced 
upon  the  trial,  the  defendant's  payment  under  such  cir- 
cumstances to  the  original  holder,  the  pledgor,  would 
be  an  extinguishment  of  the  debt  (Hewitt  v.  Williams, 
47  La.  Ann.  742,  Iq  South.  269),  and  the  pledgor,  for 
the  same  reason,  could  maintain  a  suit  against  a  tres- 
passer or  other  wrongdoer,  and  a  recovery  by  him  would 
be  a  bar  to  recovery  for  the  same  cause  of  action  at 
the  suit  of  another. 

The  principle  was  recognized  and  laid  down  as  a 
sound  rule  by  the  gi*eat  pioneer  law  writers  that  a  right 
of  action  existed  in  favor  of  both  the  bailee  and  the 
bailor  for  injury  to  the  property  bailed,  and  that  a 
judgment  obtained  at  the  suit  of  one  is  a  bar  to  an  action 
for  the  same  wrong  at  the  suit  of  another.  Blackstone's 
Oommentaries,  vol.  2,  p.  453;  Kent's  Commentaries,  vol. 
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2,  p.  585.  The  later  text-book  writers  also  approve  the 
same  rule.  Mr.  Jones,  in  his  book  on  Pledges  (para- 
graph 434),  says:  "For  an  injury  done  by  a  stranger  to 
the  thing  pledged,  or  for  a  conversion  of  it  by  him,  an 
action  may  l>e  maintained  either  by  the  pledgor  or  by 
the  pledgee.  The  former  may  maintain  either  an  action 
of  trespass  or  an  action  of  trover  by  virtue  of  his  gen- 
eraJ  ownership  of  the  property,  and  the  latter  may 
maintain  either  action  by  virtue  of  his  special  property 
in  it  and  of  his  actual  possession,  of  it:  Moreover^ 
either  party  is  entitled  to  recover  of  a  stranger  the  full 
value  of  the  pledge;  though,  when  the  pledgee  makes  such 
recovery,  he  will  hold  the  surplus  above  the  amount  re- 
quired for  the  payment  of  the  debt  secured  in  trust  for 
the  general  owner.  Rut  a  judgment  recovered  by  either 
the  pledgor  or  pledgee  is  a  bar  to  a  suit  by  the  other  for 
the  same  cause  of  action.'' 

In  section  352  of  his  book  on  Bailments,  Jlr.  Story 
makes  this  statement:  "As  the  general  property  of  goods 
pawn(Ml  remains  in  the  pawnor,  and  the  pawnee  has  a 
j-pecial  projHM'ty  only,  the  latter,  as  well  as  the  former, 
maj'  maintain  an  action  against  a  stranger  for  an  injury 
d(me  to  it  or  for  any  conversion  of  it.  Where  there  is 
any  injury  or  conversion  by  a  stranger  for  which  an 
action  lies  liy  lM)th  tlie  pawnee  and  the  pawnor,  a  recov- 
ery by  either  of  them  will  oust  the  other  of  his  right  to 
recover,  and  there  cannot  be  a  double  satisfaction."  See 
also,  Schouler's  Bailments  and  Carriers,  §  223. 

For  the  ei  I'or  committed  by  the  trial  court  in  sustain- 
ing an  objection  to  the  question  asked  the  witness  Will 
Fairbanks,  and  the  error  committed  in  refusing  to  give 
charge^  No.  S  reiiuested  by  the  defendant,  the  case  must 
be  r(n'ers(Hl. 

Beversed  and  remanded. 
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Blrmlng'hain  Railway,  Light  &  Power 
Co.  V.  Caini>. 

Damages  for  Injury  to  Property, 

(Decided  Nov.  30,  1911.     57  Soutli  50.) 

1.  Street  RaiUrai/s;  Injuries;  Action;  Jury  Question. — The  evi- 
dence in  this  case  stated  and  examined  and  held  to  require  a  sub- 
mission to  the  jury  of  tlie  question  as  to  whether  the  injury  was 
caused  by  negligently  attemi)ting  to  pass  a  buggy  standing  so  close 
to  the  track  as  to  be  struck  by  the  overhanging  car,  or  whether  the 
bugg>'  was  moved  towards  the  car  while  the  car  was  passing. 

2.  Charge  of  Court;  Directing  Verdict. — Where  the  evidence  is  in 
conflict  or  different  reasonable  inferences  may  be  drawn  there- 
from, it  is  not  proper  to  direct  the  verdict. 

Appeal  from  Birmingham  City  Court. 

Heard  l>efore  lion.  ChxVRLES  A.  Senn. 

Action  by  Oscar  L.  Camp  against  the  Birmingham 
Railway,  Light  &  Power  Company,  for  damages  sus- 
tained to  a  buggy  in  being  struck  by  a  car.  Judgment 
for  plaintiff  and  defendant  appeals.  Reversed  and  re- 
manded. '  . 

TiLL^iAx^  Brai)IJ5Y  &  lIoRROW,  and  L.  C.  Leadbe^vter, 
for  appellant.  The  court  erred  in  giving  plaintiff  the 
general  charge  as  the  evidence  was  in  conflict  and  had. 
tendencies  to  support  the  contention  of  the  defendant 
—B.  J?.  L.  d  1\  t\  Camp,  161  Ala.  456.  The  defendant 
was  really  entitled  to  the  affirmative  charge.— A.  (?.  8, 
V.  McWhorter,  156  Ala.  269. 

Bowman,  Harsh  &  BeddoW;,  for  appellee.  No  reason- 
able inference  but  that  of  the  negligence  of  the  defend: 
ant  can  be  drawn  from  the  testimony  and  there  was  no 
error  in  giving  the  aflBrmative  charge  for  the  plaintiff. 


Digitized  by 


Google 


660  COURT  OP  APPEALS  t^oL 

[BirmiDgham  Railway,  Light  &  Power  Go.  v.  Gamp.] 

—Sec.  5476,  Code  1907;  So.  Ry.  Co.  v.  Smith,  50  South. 
390;  Western  Ry.  v.  Mohr,  53  South.  744;  B.  R.  d  E. 
Co.  V.  Bailor,  101  Ala.  488.  There  was  no  variance 
between  the  allegation  and  the  proof. — St  L.  &  S.  F. 
R.  R.  Co.  V.  Cavender,  54  South.  56;  4  Enc.  P.  &  P.  742; 
Jones  V.  The  State,  137  Ala.  16 ;  Prestwood  v.  McGowan, 
148  Ala.  477.  Even  if  there  was  a  variance,  it  was 
waived  by  the  defendant. — L.  d  N.  v.  Thornton,  117  Ala. 
274;  S.  V.  R.  R.  Co.  v.  Moose,  83  Va.  827;  16  Enc.  P.  & 
P.  407;  22  lb.  640. 

WALKER,  P.  J.— We  are  of  opinion  that  the  trial 
court  was  in  error  in  giving  the  general  affirmative 
charge  at  the  request  of  the  plaintiff.  The  following 
statement,  made  in  the  opinion  rendered  on  the  former 
appeal  in  this  case  {Birmingham  Railway,  L.  d  P.  Co.  v. 
Camp,  161  Ala,  456,  49  South.  846),  applies  to  the  record 
now  before  the  court:  "The  testimony  is  without  con- 
flict that  the  rear  end  of  the  car  was  the  part  thereof 
inflicting  the  damage,  and  that  by  reason,  as  the  plaintiff 
contended,  of  the  ^overhang'  of  the  rear  end  as  the  car 
passed  over  the  curve.  One  of  the  theories  asserted  by 
the  defendant  was  that  the  injury  was  the  result  of  the 
backing  by  the  horse  of  the  buggy  into  the  rear  end  of 
the  car,  and  not  of  the  unaided  (thereby)  collision  of 
the  car  with  the  vehicle."  It  cajanot  be  said  that  this 
theory  adduced  by  the  defendant  was  without  support  in 
any  tendency  of  the  evidence.  The  conclusion  that  there 
was  a  movement  of  the  buggy  while  the  car  was  passing 
might  have  been  a  legitimate  deduction  from  circum- 
stances disclosed  by  the  evidence,  though  no  eyewitness 
testified  that  there  was  such  a  movement  From  the 
facts,  if  so  found  by  the  jury,  that  a  vehicle  drawn  by 
a  horse  was  standing  far  enough  from  the  track  as  the 
front  end  of  a  car  passed  it  to  be  out  of  the  way  of  dan- 
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ger,  and  was  found  nearer  the  track  when  the  rear  end 
of  the  car  passed,  it  might  be  inferred  that  the  vehicle 
was  moved  by  the  horse  while  the  car  was  passing.  The 
witness  GriflBth,  who  stated  that  he  saw  the  buggy  just 
before  it  was  struck  by  the  car,  and  where  it  was  just 
after  the  accident,  testified:  "I  don't  know  but  what 
the  buggy  backed  into  the  car;  I  did  not  see  when  the 
horse  backed  into  the  car."  The  witness  Hardwick,  who 
was  the  motorman,  testified  that  when  he  pulled  the 
car  around  the  curve  the  plaintiff's  buggy,  as  it  stood 
between  the  car  track  and  the  sidewalk  curbing,  "ap- 
peared to  be  perfectly  in  the  clear ;  my  mind  was  satis- 
fied that  it  was."  Our  construction  of  his  statement  in 
this  connection  is  that  when  he  pulled  around  the  curve 
the  buggy  was  so  situated  that  the  car  would  pass  with- 
out touching. 

With  this  testimony  in  the  case,  it  was  a  question  for 
the  jury  whether  the  injury  was  attributable  to  n^li- 
gence  in  running  past  the  buggy,  as  it  stood  so  close 
to  the  track  as  to  be  struck  by  the  rear  end  of  the  car 
as  it  projected  in  rounding  the  curve,  or  to  the  fact  that 
the  position  of  the  buggy  was  changed  while  the  car  was 
passing,  so  as  to  expose  it  to  a  collision  with  the  rear 
end  of  the  car.  If  the  buggy  was  "perfectly  in  the  clear" 
when  the  motorman,  standing  on  the  front  end  of  the 
car,  passed  it,  the  court  was  not  justified  in  denying  to 
the  jury  the  right  to  draw  the  conclusion  from  the  evi- 
dence that  the  collision  was  not  due  to  negligence  in 
running  the  car  past  a  vehicle  so  situated. 

If  there  is  any  evidence  which  would  support  an  in- 
ference that  would  hinder  the  plaintiff's  right  to  recover, 
an  instruction  to  find  for  the  plaintiff  if  the  jury  be- 
lieve the  evidence  should  not  be  given. — Western  Union 
Telegraph  Co.  v.  Louisell,  161  Ala.  231,  50  South.  87. 
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It  was  for  the  jury  to  determine  what,  if  any,  weight 
should  Ik?  i;iven  to  the  evidence  tendins^  to  show  that 
the  bu^jry  was  hroucrht  into  dangerous  proximity  to 
the  car  while  it  was  passing,  and  whether  the  injury 
to  the  plaintiff's  property  was  attributable  to  a  change 
in  the  position  of  the  buggy  while  the  car  was  passing, 
which  might  not  have  been  anticipated  by  the  person  in 
control  of  the  movement  of  the  car,  though  he  was  ex- 
ercising re^isonable  diligence,  or  to  negligence  in  run- 
ning the  car  past  a  buggj'  and  horse  so  situated  in  ref- 
erence to  the  track  as  the  car  approached  and  started 
to  pass  them.  There  were  diverging  tendencies  in  the 
evidence,  which  should  have  been  left  to  the  jury  to 
pass  upon. 

The  questions  presented  by  the  other  assignments  of 
error  need  not  be  ruled  on,  as  they  can  be  avoided  in 
another  trial. 

Keversed  and  remanded. 


Blrmliigham  Water  Works  Co. 
r.  Martini. 

Dinuaycs  for  Creating  a  Nuisance, 

(l)ecl(led   Nov.   23,   1911.     56  Soutli  830.) 

1.  Cane:  \  at  arc  of;  Trespass. — An  action  of  trespass  on  the  case, 
is  devistni  to  cover  all  cases  where  an  actionable  wrong  exists  for 
which  no  other  remedy  has  heen  provided ;  it  Is  baseii  on  the  justice 
of  the  Issues,  and  under  it  couii)lete  recovery  may  be  had,  for  all 
the  damages  suffered  as  the  proxindte  result  of  the  wrong. 

2.  I)ama(/i'!<:  lircach  of  Contract:  Measure. — Damages  recoverable 
for  the  breach  of  the  contract  are  such  as  are  the  natural  proximate 
conse(iuences  of  the  lireach,  such  as  may  be  reasonably  supposed  to 
have  be<Mi  within  the  contemplation  of  the  parties  at  the  time  of  the 
making  of  tlie  contract,  as  the  probable  result  of  Itt.  breach;  this  Is 
true  whether  the  action  be  in  assumpsit  for  the  breach  or  in  tres- 
pass on  the  case. 
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3.  Same;  Torts;  Measure. — Damages  recoverable  for  a  tortious 
act  not  associated  in  any  manner  vvitli  a  contract  or  its  breach  are 
the  damages  naturally  and  proximately  caused  by  the  wrong  whether 
contemplated  by  the  wrong  doer  or  not. 

4.  ISamc;  Injury  to  Feeling. — Injury  to  the  feelings  is  an  element 
of  damage  where  there  has  been  a  physical  injury  to  the  person 
causing  mental  suffering,  but  generally  speaking,  damages  for  men- 
tal distress  are  not  recoverable  where  a  tort  results  in  mere  injury 
to  property. 

5.  Same;  Injury  to  Real  Estate;  Measure. — As  a  general  rule,  the 
measure  of  damages  for  permanent  injury  to  real  estate  is  the 
difference  between  the  market  value  l)efore  and  after  the  injury,  to- 
gether with  such  special  damages  as  proximately  and  naturally  re- 
sulted from  the  wrong. 

6.  Same;  Temporary  Injuries. — Where  the  injury  to  real  estate  is 
merely  temporary,  the  general  rule  is  that  the  measure  of  damages 
is  tiie  depreciation  of  the  rental  value  during  the  time  of  the  injury, 
together  with  any  special  damages  proximately  and  naturally  re- 
sulting from  the  wrong. 

7.  Same;  Private  yuisance;  Injury  to  Feelings. — A  nuisance 
caused  by  pools  of  water  formed  in  an  owner's  yard  from  water 
pipes  used  by  a  water  company  to  supply  customers  with  water,  is 
not  merely  a  nuisance  affecting  the  value  of  the  proi)erty,  but  a 
nuisance  affecting  the  home  of  the  owner  who  sustains  injury  from 
the  odors  and  malarial  emanations  from  the  pool ;  and  where  the 
owner  suffers  physical  annoyance  as  the  result  he  can  recover  dam- 
ages for  injury  to  his  feeUngs. 

8.  Same. — One  who  suffers  physical  injury  from  a  nuisance  may 
not  recover  for  any  mental  suffering  due  to  sickness  of  members  of 
his  family  caused  by  the  nuisance,  but  he  may  recover  for  loss  of 
time  incurred  by  liim  on  that  account,  and  expenses  incurred,  and 
the  value  of  the  services  lost  by  him  by  reason  of  such  sickness. 

9.  Waters  and  Water  Course.^;  Xuisanee;  lAahility  of  Company. — 
I'nder  the  facts  in  this  case  it  is  held  that  the  water  conii)any  was 
concerned  in  creating  a  nuisance  by  supplying  water  through  de- 
fective pipes,  and  was  liable  for  the  injuries  sustained. 

Appeal  from  Birmiii«»ham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  J.  T.  Martini  a}»:ainst  the  Birmingham 
Water  Works  Company,  for  damages  for  nuisance.  Judg- 
ment for  phiintiflP,  and  defendant  appeals.    Affirmed. 

Tx)NDON  &  FiTTS,  for  appellant  After  a  discussion  of 
the  facts  and  the  franchise  appellant  insists  that  if  the 
municipal  franchise  of  a  water  supply  company  provides 
that  the  sei*vice  pipe  in  the  street  between  the  water 
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main  and  the  premises  of  the  consumer  shall  be  laid  and 
maintained  by  and  at  the  expense  of  the  consumer,  and 
the  water  company  has  promulgated  rules  generally  cir- 
culated and  enforced  which  require  that  such  service 
pipes  be  owned  and  kept  in  good  repair  by  the  consumer, 
and  damage  is  occasioned  to  one  who  hsus  signed  the 
contract  to  be  bound  by  such  rules  by  leaks  in  such 
service  pipe,  the  water  company  is  not  responsible. — 
Fisher  v.  8t.  Joseph  W.  W.  Co.  Mo.  App.  Oct  Term, 
i910.  The  court  erred  in  his  oral  charge  as  to  mental 
suffering.— 2  Maf.  1020;  3  Marf.  262;  6  Mayf.  248;  1 
Sutherland  on  Damage,  278.  The  right  to  enforce  sec- 
tion 23  of  the  franchise  contract,  and  its  reasonableness 
and  validity  is  established  by  the  following  authorities 
taken  from  the  note  in  24  L.  B.  A.  (N.  S.)  485,  et  seq. 

Allen  &  Bbll^  for  appellee.  The  theory  of  appellee's 
case  is  well  stated  in  the  following  cases. — Ogletree  v. 
McQiiagg,  67  Ala.  585;  E.  E.  d  L.  M.  Co.  v.  Ross,  95  Ala, 
264;  Grady  v.  WaUsner,  46  Ala.  381;  Whitfield  v.  Rog- 
ers, 26  Miss.  84.  The  case  is  not  made  different  because 
the  plaintiff  might  have  seen  the  construction  made. — 
Richards  v.  Dwagherty,  133  Ala.  570.  One  must  so  use 
his  own  as  not  to  injure  others. — Fletcher  v,  Ryla/i^, 
L.  R.  I.  Exc.  256.  When  a  company  brings  an  unnatural 
quantity  of  water  upon  his  premises  and  discharges  it 
upon  the  surface  of  the  ground  and  it  flooded  the  plain- 
tiff's premises,  the  proximate  damages  may  be  recovered. 
—27  L.  R.  A.  294;  34  Pac.  756;  60  8.  W.  902;  24  Pac. 
989 ;  108  Mass.  261 ;  45  111.  App.  285.  The  fact  that  oth- 
ers may  be  liable  does  not  render  the  water  company 
any  the  less  liable.— J/cCay  v.  L.  d  N.  146  Ala,  333. 

DB  GRAFFENRIED,  J.— This  was  an  action  of  tree- 
pass  on  the  case,  brought  Jjy  appellee  against  appellant. 
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for  damages  for  maintaining  a  nuisance  on  the  premises 
on  which  he  resided. 

1.  The  action  of  trespass  on  the  case  is  a  form  of 
action  devised  by  the  law  to  cover  all  cases  where  an 
actionable  wrong  exists,  for  which  no  other  remedy 
has  been  provided,  and  is  base<l  upon  the  mere  justice 
and  conscience  of  the  case.  As  the  system  of  equity 
was  adopted  to  furnish  a  remedy  for  the  enforcement 
of  those  controversies  for  which  the  law,  on  account  of 
its  inflexibility,  furnishes  no  remedy,  so  the  action  of 
trespass  on  the  case  was  created  by  the  founders  of  the 
common  law  for  the  purpose  of  providing  a  full  and 
complete  remedy  for  those  wrongs  which,  as  the  busi- 
ness and  civilization  of  mankind  expands,  the  law  has 
provided  no  other  method  of  redress.  "The  law  doth 
give  unto  him  his  action  upon  his  case,  that  he  may 
recover  his  damages;  and  this  action  the  law  doth  give 
unto  him,  for  whensoever  the  law  giveth  anything,  it 
giveth  also  a  remedy  for  the  same." — Coke  upon  Litt. 
vol.  1,  p.  56a. 

As  it  is  the  purpose  of  the  law,  as  stated  by  Lord 
Coke,  to  furnish  to  each  person  a  complete  remedy 
for  obtaining  exact  justice,  under  this  form  of  action 
the  party  aggrieved,  if  entitled  to  recover  at  all,  is  en- 
titled to  a  complete  recovery  for  all  damages  suffered 
as  a  proximate  result  of  the  wrong,  unless  they  are  "so 
elusive  and  intangible  and  so  easily  simulated"  that 
the  law  will  not  permit  them  to  be  considered  as  legal 
damages  under  the  facts  of  the  particular  case. — West- 
ern Union  Telegraph  Co.  v.  Westmoreland,  151  Ala.  319, 
44  South.  382. 

In  all  actions  for  damages  for  the  breach  of  a  con- 
tract, the  law  is  that  the  damages  recoverable  are  such 
as  were  the  natural  and  proximate  consequences  of  the 
breach,  and  such  as  may  reasonably  be  supposed  to 
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have  been  within  the  contemplation  of  the  parties  at 
the  time  the  contract  was  made,  as  a  probable  result 
of  such  breach,  and  only  such  damages.  In  some  in- 
stances there  are  wrongs  which  groW  out  of  a  breach 
of  a  contract,  and  in  whicli  assumpsit  and  an  action 
of  trespass  on  the  case  are  concurrent  remedies.  In  such 
cases,  saj^s  our  Supreme  Court,  "the  measure  of  damages 
cannot  be  altered  in  any  substantial  respect  by  the  mere 
adoption  of  one  form  of  action  rather  than  another  for 
the  redress  of  the  same  grievance,"  and  in  such  cases 
the  damages  recoverable  are  those  which  are  the  natural 
and  proximate  consequences  of  the  breach,  and  such 
as  may  reasonably  be  supposed  to  have  been  within  the 
contemplation  of  the  parties  as  a  consequence  of  the 
breach,  when  the  contract  was  made. — Western  Union 
Telegraph  Co,  v,  Westmoreland,  supra. 

Wlien,  however,  the  action  is  for  compensatory  dam- 
ages for  a  tortious  act,  disassociated  from  any  matter 
of  contract  or  its  breach,  then  the  question  as  to  wheth- 
er tlie  particuhir  element  of  damages  was  or  was  not 
within  the  contemplation  of  the  wrongdoer  when  he 
committed  tlie  tort  is  irrelevant.  In  such  case  the  in- 
jured party,  if  entitled  to  recover  at  all,  is  entitled  to 
recover  all  of  his  actual  damages  proximately  and  nat- 
urally caused  by  the  wrong,  whether  contemplated  or 
not. — BirnhiuffJunn  Water  Worls  Co.  r.  Ferguson,  164" 
Ala.  494,  51  South.  150;  13  Cyc.  28.  "It  is  not  neces- 
sary that  the  result  of  the  injury  should  have  been  fore- 
seen. A  wrongdoer  is  responsible  for  the  natural  and 
[)roxiiuate  conse(iuences  of  his  misccmduct,  and  not 
for  such  damages  only  as  might  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  parties  as  a 
probable  result  of  the  tort.  Where  actual  damages  have 
been  proved  in   an   action   for  personal   injuries,   the 
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motive  of  the  defendant  will  not  be  considered.  It  is 
sufficient  if  the  injury  complained  of  was  the  natural 
or  proximate  consequence  of  the  wrongful  act,  and  is 
not  too  remotely  connected  with  the  original  injury 
complained  of."— 13  Cyc.  30. 

2.  Injury  to  the  feelings — mental  harassment — is  an 
element  of  actual  damages.  "Wounding  a  man's  feel- 
ings is  as  much  an  element  of  actual  damages  as  break- 
ing his  limb." — Head  v.  Georgia  Pacific,  79  Ga.  358,  7 
S.  E.  217,  11  Am.  St  Rep.  434. 

As  a  general  rule,  the  law  will  not  permit  the  re- 
covery of  damages  for  mental  distress,  where  the  tort 
results  in  mere  injury  to  property.  If  the  property  is 
permanently  injured,  the  true  measure  of  damages,  as  a 
general  rule,  is  the  difference  between  the  market  value 
of  the  property  before  and  after  the  injury:  and  if  the 
injury  is  merely  temporary  the  measure  of  djimages,  as  a 
general  rule,  is  the  depreciation  in  the  value  of  the  hire 
or  use  or  rent  of  the  property  during  the  period  cov- 
ered by  the  temporary  injury.  But,  in  addition  to  a 
recovery  for  the  loss  in  the  market  value  of  the  prop- 
erty or  its  rental  value,  as  aboA^e  stated,  the  plaintiff 
may,  in  such  a  case,  recover  any  special  or  incidental 
damages  which  he  may  have  suffered  thereby,  and  which 
proximately  and  naturally  resulted  from  the  wrong, 
whether  the  injury  was  permanent  or  temporary. — Eu- 
f  a  111  a  V,  Simnums,  86  Ala.  515,  6  South.  47. 

Where  there  has  been  a  physical  injury  to  a  person, 
under  circumstances  warranting  the  recovery  of  com- 
pensatory damages  therefor,  mental  suffering,  which  is 
a  natural  incident  thereto,  furnishes  one  of  the  elements 
of  recoverable  damages,  and  in  such  case  the  jury  may 
always  consider  the  element  of  mental  suffering  and 
award  compensation  therefor.     The  body  and  mind  are 

42   CA. 
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80  closely  connected  that  the  mind  is,  of  necessity,  af- 
fected hy  any  injury  to  the  body. — ^8  A.  &  E.  Ency.  of 
Law,  pp.  662,  663,  664.  While  there  have  been  many 
instances  in  which  the  courts,  in  cases  of  simple  negli- 
gence merely,  because  there  was  no  physical  injury,  but 
where  the  circumstances  showed  great  mental  agony, 
have  denied  relief,  they  have  universally  allowed  men- 
tal suffering  to  be  considered  as  an  element  of  damages 
in  all  cases  where  there  is  the  slightest  physical  injury 
accompanied  by  circumstances  showing  mental  distress. 
—W(ifT€7i  V,  Boston  R.  R.  Co.,  163  Mass.  484,  40  N.  E. 
895 ;  8  A.  &  E.  Ency.  of  Law,  p.  666. 

3.  In  the  present  case  the  evidence  tended  to  show 
that  the  appellee  lived  in  Elyton,  a  suburb  of  Birming- 
ham, and  in  a  thickly  settled  neighborhood,  and  that  he 
and  his  neighlwrs  were  supplied  with  water  by  appel- 
lant. The  water  was  conducted  down  a  street  by  means 
of  a  main  pipe,  and  was  carried  from  the  main  pipe  into 
the  rc^sidence  and  business  lots  supplied  by  appellant 
by  means  of  service  (i/^-inch)  pipes.  Water  escaped 
and  ff>rmed  pools  and  ponds  in  appellee's  yard.  From 
these  pools  and  ponds  foul  odors  and  malarial  emana- 
tions arose,  causing  mosquitoes  and  creating  sickness 
in  appellee's  family,  and  rendering  his  home  undesira- 
ble as  a  place  of  residence.  There  was  evidence  in  the 
case  tending  to  show  that  the  nuisance  complained  of 
was  due  to  a  hole  or  break  in  the  main  pipe,  from 
which  the  water  escaped.  There  was  evidence,  also, 
that  tliere  was  no  such  break  in  the  mnin  pipe,  but  that 
the  nuisance  was  due  nitircly  to  three  of  the  service 
pipes,  which  were  rotten  and  full  of  little  holes,  through 
wliich  the  water  es(»aped,  creating  the  condition  which 
caiis(»d  tlie  api)ellee's  damage.  The  above  being  the 
condition  of  the  evidence,  the  appellant  undertook  to 
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relieve  itself  of  responsibility  by  showing  that  edch  of 
its  customers,  including  appellee,  owned  the  service 
pipe  by  which  water  was  supplied  to  him  from  the 
"main"  pipe,  and  by  special  contract  with  appellant 
was  under  the  duty  of  keeping  his  service  pipe  in  repair 
at  his  expense;  that  one  of  the  published  and  well- 
known  rules  of  appellant  was  that  it  would  not  be  liable 
for  any  damages  caused  by  the  breakage  of  a  service 
pipe;  and  that  appellee  knew  of  this  rule,  and  had 
agreed  to  be  bound  by  it. 

4.  It  was  immaterial,  so  far  as  appellee  is  concerned, 
whether  appellant  owned  the  three  service  pipes  or  not. 
It  was  also  immaterial  whether  it  was  the  duty  of  ap- 
pellant or  of  their  owners  to  keep  them  in  repair.  Those 
matters  were  for  appellant  and  the  owners  of  the  pipes 
to  settle  between  themselves.  Appellant  was  under  no 
duty,  if  it  did  not  own  the  service  pipes,  to  furnish 
water  from  its  main  to  any  person  whose  service  pipe 
was  not  in  a  fit  condition  to  receive  it.  It  tixw  under 
a  positive  duty  to  so  use  its  own  property — and  it  owned 
the  water — as  not  to  injure  appellee  and  his  property. 
Neither  was  it  material  that  under  its  rules  it  was  not 
liable  for  damages  caused  by  the  breakage  of  a  service 
pipe,  and  for  that  reason  it  is  not  necessary  for  us  to 
pass  upon  the  question  as  to  the  reasonableness  and 
validity  of  that  rule.  Appellee's  service  pipe  did  not  in 
any  uyiy  contribute  to  the  injury,  and  this  suit  was 
not  brought  to  recover  damages  caused  by  the  mere 
hreakmte  of  a  service  pipe.  It  was  brought  for  damages 
caused  by  a  nuisance  created,  according  to  appellant's, 
theory,  because  it  supplied  water  to  three  of  its  custom- 
ers through  rotten  service  pipes  full  of  little  holes,  and 
which  should  have  been  kept  in  repair  by  their  owners. 
The  water  was  supplied  in  this  way,  not  for  an  hour 
or  a  day  or  a  neck^  but  for  such  a  period  of  time  that  it 
became  a  nuisance,    "All  persons  concerned  in  the  crea- 
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tion  or  commission  of  a  nuisance  are  liable  for  the  dam- 
ages caused  thereby,  and  where  a  nuisance  is  created 
by  the  joint  act  of  several  persons,  an  action  for  the 
entire  damage  may  be  brought  against  either  or  against 
all."— 29  Cyc.  1205,  subd.  H,  and  authorities  cited.  "One 
who,  by  negligence  or  design,  furnishes  means  and  facil- 
ities for  the  commission  of  an  injury  to  another  which 
could  not  have  been  done  without  them  is  equally  re- 
sponsible with  the  wrongdoer,  as  all  are  regarded  as 
principals  in  maintaining  a  nuisance." — 20  Cyc.  1202. 

The  evidence  tended  to  show  that,  while  the  water  waa 
standing  on  appellee's  place,  as  above  stated,  "he  and 
others  made  complaint  to  the  Birmingham  Waterworks 
Company  of  this  condition,  and  were  told  by  the  com- 
pany that  the  standing  water  was  due  to  no  leak  in 
its  pipes,  and  that  it  was  in  no  way  responsible  for  the 
condition;  that  it  was  not  its  business  to  fix  the  leaks 
causing  the  trouble;  and  that  if  parties  making  com- 
plaint wanted  them  fixed  to  fix  them  themselves."  The 
evidence  therefore  ten<le(i  to  show  that  the  appellant 
Inmr  of  the  condition,  but  persisted  in  letting  its  water 
into  the  three  service  pipes  with  knowledge  of  the  nui- 
f^ance  thereby  created  and  continued.  It  therefore  seems 
clear  that  the  court  committed  no  error  in  its  rulings 
on  the  evidence  in  this  case. 

5.  It  is  insisted  by  appellant  that  the  injury  com- 
plained of  was  merely  an  injury  to  property,  and  for 
that  reason  the  appellee,  not  having  been  injured  in  his 
person,  was  entitled  to  nothing  for  mental  harassment 
or  pain,  if,  in  reality,  he  suffered  any.  The  nuisance 
complained  of  in  this  case  was  not  merely  a  nuisance 
which  affected  the  value  of  property.  It  affected  the 
home,  "a  place  designed  as  a  shelter  for  appellee,  and 
not  merely  an  investment  in  real  estate,"  valuable  only 
for  its  rents  and  i)rofits. — Lijon  i\  Hardin,  129  Ala.  643, 
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29  South.  777.  Any  condition  which  created  annoyance 
and  inconvenience  to  appellee  while  in  his  home  was  an 
offense  against  his  person — a  personal  injury.  A  man 
who  asphyxiates  another  with  gas  as  surely  commits 
an  injury  to  the  person  as  one  who  kills  another  with  a 
bludgeon.  One  who  with  foul  odors  and  mosquitoes 
renders  a  man's  life  unendurable  in  his  home — who  thus 
annoys  and  inconveniences  him — as  surely  does  him  a 
personal  injury  as  one  who  commits  a  battery  upon 
him.  Each  is,  in  its  way,  a  personal  injury,  and  each 
necessarily  is  accompanied  by  mental  harassment. 

We  quote  the  language  of  Mr.  Justice  Field,  in  the 
case  of  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317,  2  Sup.  Ct.  719,  27  L.  Ed.  739 :  '^he  prop- 
erty might  not  be  depreciated  in  its  salable  or  market 
value,  if  the  building  had  been  entirely  closed  for  the 
purposes  for  which  it  was  designed,  by  the  noise,  smoke, 
and  odors  of  the  defendant's  shops.  It  might  then,  per- 
haps, have  brought  in  the  market  as  great  a  price  to 
be  used  for  some  other  purpose.  But  the  congregation 
had  the  same  right  to  the  comfortable  enjoyment  of  its 
house  for  church  purposes  that  a  private  gentleman  has 
to  the  comfortable  enjoyment  of  his  home,  and  it  is  the 
discomfort  and  annoyance  in  its  use  for  those  purposes 
Avhich  is  the  primary  consideration  for  allowing  dam- 
ages. As  with  a  blow  on  the  face,  there  may  be  no  arith- 
metical rule  for  the  estimate  of  damages.  There  is,  how- 
ever, an  injury  the  extent  of  which  the  jury  may  meas- 
ure." 

In  the  instant  case,  as  in  the  above  case,  there  may 
have  been  no  actual  diminution  of  the  rental  or  salable 
value  of  appellee's  home.  The  extension  by  appellant  of 
its  water  system  into  Elyton  may  have  increased  the 
value  of  the  property,  for  purjjoses  other  than  a* home; 
but  appellee  was  entitled  to  the  comfortable  enjoyment 


Digitized  by 


Google 


662  COURT  OF  APPEALS  l^oL 

[Birmingham  Water  Works  Co.  v.  Martini.] 

of  his  home  free  from  the  malarial  and  unpleasant  con- 
dition which  some  of  the  evidence  in  the  case  tends  to 
show  was  unnecessarily  created  by  appellant.  It  can- 
not be  denied  that  for  the  physical  annoyances  and 
inconveniences  suffered  by  appellee  on  account  of  the 
nuisance,  he  was  entitled  to  damages  at  the  handiB 
of  the  jury.  If  he  suffered  physical  annoyance,  then, 
as  a  necessary  corollary,  he  suffered  mental  harassment. 
There  may  exist  mental  annoyance  or  harassment  with- 
out a  corresponding  physical  disturbance.  There  can- 
not be  physical  annoyance  without  a  corresponding 
mental  harassment. 

Appellee  was  not  entitled  to  recover  for  any  mental 
suffering  w^hich  he  may  have  endured  because  of  the  sick- 
ness of  members  of  his  family.  He  was  entitled  to  re- 
cover for  his  loss  of  time  in  attending  them  during  their 
sickness,  doctor's  bills  incurred  by  him  on  that  account, 
and  the  value  of  the  service  lost  to  him  by  reason  of 
such  sickness,  but  not  on  account  of  any  mental  dis- 
tress that  he  may  have  suffered  on  account  of  such 
sickness. — Buhe  v.  Birmingham  R.  R.  Co.,  140  Ala.  276, 
37  South.  285,  103  Am.  St.  Rep.  33;  29  Gyc.  1271,  1275; 
Eufaula  v.  Simmons,  86  Ala.  515,  6  South.  47.  He  was 
entitled  to  recover  for  any  mental  annoyance,  hai*ass- 
ment,  discomfort,  or  pain  that  he  suffered  by  reason  of 
the  physical  annoyances  and  discomforts  to  which  he 
was  subjected  during  the  period  which  caused  this 
litigation. — Houston,  E.  d  W.  T.  Ry.  Go.  v.  Reasonover 
ct  %ia\,  36  Tex.  Civ.  App.  274,  81  S.  W.  329.  We  are 
therefore  of  the  opinion  that  the  court  below  committed 
no  error  in  refusing  to  charge  the  jury,  at  the  written 
request  of  the  appellant,  that  appellee  w^as  not  entitled 
to  recover  for  mental  distress. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 
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ARZUMANIAN  V.  THE  STATE. 

(Decided  Dec.  19,  1911.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  W.  P.  McCrossin,  Special  Judge. 

No  counsel  marked  for  appellant.  R.  C.  Brickell^ 
Attorney  General,  and  T.  H.  Seay,  Assistant  Attorney 
General,  for  the  State. 

DB  Graffenribd^  J.    No  error  in  the  record.  Affirmed. 


ARZUMANIAN  V.  THE  STATE. 

(Decided  Dec.  19,  1911.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  S.  L.  Weaver. 

No  counsel  marked  for  appellant  R.  C.  Brickbll, 
Attorney  General,  and  T.  H.  Sbay,  Assistant  Attorney 
General,  for  the  State. 

Per  curiam.    No  error  in  the  record.    Affirmed. 


BARROW  V.   THE   STATE. 

(Decided  Nov.  23,  1911.) 

Appeal  from  Chambers  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

N.  D.  Dbnson,  for  appellant.  R.  C.  Brickbll^  Attor- 
ney General,  and  W.  L.  Martin,  Assistant  Attorney 
General,  for  the  State. 

Per  curiam.  Errors  confessed.  Reversed  and  re- 
manded. 
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BOSHALL  V.  JENKINS. 

(Decided  Nov.  30,  1911.) 

Appeal  from  Walker  Circuit  Court 
Heard  before  Hon.  J.  J.  Curtis. 
No  counsel  marked  for  either  party. 
Per  curiam.    Affirmed  on  certificate. 


CALDWELL  V.  CALDWELL. 

(Decided  June  8,  1911.) 

Appeal  from  Jackson  Circuit  Court. 
Heard  before  Hon.  W.  W.  Harai^n. 
L.  E.  Beown,  for  appellant.     S.  S.  Pleasants^  for 
appellee. 

l*er  curiam.    Affirmed  on  certificate. 


CHICAGO  GULF  EXPORT  LUMBER  CO.  V.  CAR- 
TER LUMBER  CO. 

(Decided  Nov.  16,  1911.) 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Beownb. 

Inge  &  Armbreciit,  for  appellant.  Gregory  L.  &  H. 
T.  Smith,  for  appellee. 

Per  curiam.  Error  confessed  by  appellee.  Reversed 
and  remanded. 


EDWARDS,  ET  AL.  V.  DARBY. 

(Decided  Nov.  28,  1911.) 

Appeal  from  Jefferson  Circuit  Court 

Heard  before  Hon.  E.  C.  Crow. 

Allen  &  Bell,  for  appellants.  C.  B.  Powell,  for 
appellee. 

Per  curiam.  Errors  confessed.  Reversed  and  re- 
manded. 
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FIELDS  V.  HABGRAYES. 

(Decided  Nov.  28,  1911.) 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  A.  O.  Lane. 
H.  K.  Whitb^  for  appellant.     D.  J.  Plummbe^  for 
appellee. 

Per  curiam.    Affirmed  on  certificate. 


GAYLE  V.  CITY  OP  BIRMINGHAM. 

(Decided  Nov.  28,  1911.) 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  A.  O.  Lane. 
Gaston  &  Pettus^  for  appellant.    Romainb  Boyd,  for 
appellee. 

Per  curiam.    Dismissed  for  want  of  prosecution. 


GRAND  LODGE  UNITED  BRETHREN,  ETC.  V. 
PHILLIPS. 

(Decided  Nov.  30,  1911.) 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  E.  C.  Cfiiow. 
No  counsel  marked  for  appellant.     G.  M.  Edwards, 
for  appellee. 

Per  curiam.    AflBrmed  on  certificate. 


HEAD  V.  THE  STATE. 

(Decided  June  7,  1911.) 

Appeal  from  Circuit  Court  Pike  County. 
Heard  before  Hon.  H.  A.  Pbarce. 
W.  E.  Geiffin^  for  appellant.     R.  C.  Brickell,  At- 
torney General,  for  the  State. 

Walker^  P.  J.    The  cause  is  reversed  generally. 


HEDGECROFT  V.  THE  STATE. 

(Decided  Dec.  19,  1911.) 

Appeal  from  Tuscaloosa  County  Court. 
Heard  before  Hon.  H.  B.  Foster. 
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No  counsel  marked  for  appellant.  R.  C.  BriokelXj^ 
Attorney  General,  and  W.  L.  Martin,  Assistant  Attor- 
ney General,  for  the  State. 

DB  Graffbnribd^  J.    No  error  in  the  record.  Affirmed. 


LASSITER  V.  THE  STATE. 

(Decided  Dec.  19,  1911.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  M.  Frank  Cahaian. 

No  counsel  marked  for  appellant.  R.  C.  BrigkbLiL, 
Attorney  General,  and  T.  H.  Sbay^  Assistant  Attor- 
ney General,  for  the  State. 

DB  Graffbnried^  J.    No  error  in  the  record.  Affirmed. 


HIGGINS  V.  THE  STATE. 

(Decided  June  6,  1911.    Rehearing  denied  June  14,  1911.) 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  A.  H.  Alston. 
G(X)DWYN  &  McIntyrb^  for  appellant.    R.  C.  Brigk- 
BLL,  Attorney  General,  for  the  State. 

Pbliiam,  J.    No  error  in  the  record.    Affirmed. 


JOHNSON  V.  THE  STATE. 

(Decided  April  13,  1911.) 

Appeal  from  Jefiferson  Criminal  Court. 
Heard  before  Hon.  Willlvm  E.  Fort. 
No  counsel  marked  for  appellant.    Alexander  M.  Gar- 
ber,  Attorney  General,  for  the  State. 

Pelham,  J.    No  error  in  the  record.    Affirmed. 


LEATHEKWOOD  V.  HUDSON,  ET  AL. 

(Decided  April  20,  1911.) 

APPE.VL  from  Jefferson  Circuit  Court. 
Heard  bi^fore  Hon.  A.  O.  Laxe. 
R.  L,  Leathkrwood,  for  appellant.    A.  Leo.  Oberdor- 
FER^  for  appellees. 
Per  curiam.     Affirmed  on  certificate. 
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McGILL  V.  THE   STATE. 

(Decided  June  1,  1911.) 

Apphul  from  Clay  County  Court 

Heard  before  Hon.  E.  J.  Garrison. 

Whatlby  &  Cornelius^  for  appellant.  R.  C.  Brick- 
ell,  Attorney  General,  for  the  State. 

Pblham,  J.  Aflftrmed  on  the  authority  of  Patterson  v. 
The  State,  171  Ala. ;  54  South.  696 ;  Ingram  v.  The  State, 
54  South.  699. 


MARKS  V.   SPARKMAN. 

(Decided  April  6,  1911.) 

Appeal  from  Mobile  City  Court. 
Heard  before  Hon.  O.  J.  Sbmmbs. 
No  counsel  marked  for  either  party. 
Per  curiam.     Appeal  dismissed. 


MEADOWS  V.  THE  STATE. 

(Decided  May  9,  1911.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant.  R.  C.  Brickbll, 
Attorney  General,  for  the  State. 

DE  Graffenribd,  J.  There  is  no  error  in  the  record. 
Affirmed. 


MILLER  V.  THE  STATE. 

(Decided  June  6,  1911.) 

Appe.\l  from  Gadsden  City  Court. 

Heard  before  Hon.  A.  H.  Alston. 

S.  W.  Johnson^  for  appellant.  R.  C.  Brickbll^  At- 
torney General,  for  the  State. 

DB  Graffenried^  J.  No  error  appears  of  record. 
Affirmed. 


MITCHELL  V.  HAWKINS. 

(Decided  June  8,  1911.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  C.  C.  Nesmith. 
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No  counsel  marked  for  either  party. 
Per  curiam.     Afl&rmed  on  certificate. 


PLANTERS  TRADING  CO.  V.  MOORE,  ET  AL. 

(Decided  June  7.  1911.) 

Appeal  from  Coflfee  County  Court. 

Heard  before  Hon.  J.  N.  Ham. 

J.  A.  Carnley^  for  appellant  J.  F.  Sanders,  for 
appellee. 

Per  curiam.  Appeal  dismissed  because  not  taken  in 
time.  See  52  South.  1038. 


MITCHELL  V.   HUOHLEY. 

(Decided  Nov.  28,  1011.) 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  A.  O.  Lane. 
No  counsel  marked  for  either  party. 
Per  curiam.    AflSrmed  on  certificate. 


MORGAN  V.  THE  STATE. 

(Decided  Dec.  21,  1911.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  S.  L.  Weaver. 

No  counsel  marked  for  appellant.  R,  C.  Brickbll^ 
Attorney  General,  and  T.  H.  Seay,  Assistant  Attorney 
General,  for  the  State. 

Walker,  P.  J.  No  error  appearing  of  record  the 
judgment  is  affirmed. 


PETTY  V.  CHEROKEE  COUNTY. 

(Decided  June  1,  1911.) 

Appeal  from  Cherokee  Circuit  Court. 

Heard  before  Hon.  W.  W.  Harai^on. 

No  counsel  marked  for  either  party. 

Per  curiam.    Dismissed  for  want  of  prosecution. 
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RICHARDSON  LUMBER  CO.  V.  COLLET. 

(Decided  Nov.  28,  1911.) 

Appeal  from  Wiiistx)n  Circuit  Court. 
Heard  before  Hon.  J.  J.  Ray. 

A.  A.  Williams^  and  Chenault  &  Chbnault,  for  ap- 
pellant.   J.  A.  Stagner,  for  appellee. 

Per  curiam.     Dismissed  for  want  of  prosecution. 


WEIR  V,  CITY  OF  GADSDEN. 

(Decided  June  1,  1911.) 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  A.  H.  Alston. 
No  counsel  marked  for  either  party. 
Per  curiam.     Affirmed   for  want  of  assignment  or 
error. 


PRESSWOOD  V.  THE  STATE. 

(Decided  May  9,  1911.) 

Appeal  from  Bessemer  City  Court 

Heard  before  Hon.  J.  C.  B.  GwiN. 

Mathews  &  Mathews,  for  appellant.  R.  C.  Bbick- 
ell^  Attorney  General,  for  the  State. 

i)B  Graffenried^  J.  Reversed  and  rendered  on  the 
evidence. 


REED  V.  THE  STATE. 

(Decided  April  13.  1911.) 

Appeal  from  Talladefi:a  City  Court. 
Heard  before  Hon.  G.  K.  Miller, 
No  counsel   marked   for  appellant.     Alexander  M. 
Garber,  Attorney  General,  for  the  State. 

Pelham,  J.    No  error  in  the  record.    Affirmed. 


THE  STATE  V.  SMITH. 

(Decided  April  20,  1911.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  C.  C.  Nesmith. 
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Alexander  M.   Gaebeb,  Attorney  General,  for  the 
State.    B.  M.  Allbn^  for  appellee. 
Per  curiam.    Affirmed  on  certificate. 


STEWARD  V.  THE  STATE. 

(Decided  May  9,  1911.) 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  S.  L.  Weaver, 
No  counsel  marked  for  appellant.     R.  C.  Brickbll, 
Attorney  General,  for  the  State. 

DB  Grappbnribd^  J.    No  error  in  the  record.  Affirmed. 


TOLE  V.  THE  STATE. 

(Decided  May  11,  1911.) 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  S.  L.  .Weaver. 
No  counsel  marked  for  appellant.     R.  C.  Brickelt., 
Attorney  General,  for  the  State. 

Per  curiam.    No  error  in  the  record.     Affirmed. 


TRONGALA  V.   THE  STATE. 

(Decided  May  9,  1911.  Rehearing  denied  May  29,  1911.) 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  S.  L.  Weaver. 
A.  Leo  Oberdorfer,  for  appellant.    R.  C.  Brickell^ 
Attorney  General,  for  the  State. 
Peliiam^  J.    No  error  in  the  record.    Affirmed. 


VINES  V.  THE  STATE. 

(Decided  June  30,  1911.) 

APPE.VL  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  William  Jackson,  Special  Judge. 

William  VatTtHAn,  and  R.  D.  Coffman,  for  appel- 
lant. R.  C.  Brickell,  Attorney  General,  and  T.  H. 
Seay,  Assistant  Attorney  General,  for  the  State. 

Walker,  J.  Affirmed  on  the  authority  of  Isaiah  v\ 
The  State,  in  ]\rSS. 


Digitized  by 


Google 


2.J  OP  ALABAMA.  671 

WEIR  V.  THE  STATE. 

(Decided  June  6,  1911.) 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  Alto  V.  Lee. 
No  counsel  marked  for  appellant.     R.  C.  Briokbll, 
Attorney  General,  for  the  State. 

DB  Graffenribd^  J.    No  error  in  the  record.  Affirmed. 


WILLIAMS  V.  THE  STATE. 

(Decidetl  May  11,  1911.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant.  R.  C.  Brigkell^ 
Attorney  General,  and  W.  L.  Martin,  Assistant  Attor- 
ney (jfeneral,  for  the  State. 

Peuiam,  J.    No  error  in  the  record.    Affirmed. 


WILLIAMS  V.  THE  STATE. 

(Decided  June  6,  1911.) 

Appeal  from  St.  Clair  Circuit  Court. 
Heard  before  Hon.  John  W.  Inzer. 
No  counsel  marked  for  appellant.     R.  C.  Brickbll, 
Attorney  General,  for  the  State. 

Walker,  P.  J.    No  error  in  the  record.    Affirmed. 


WILLIAMS  V.  THE  STATE. 

(Decided  June  0,  1911.) 

Appeal  from  St.  Clair  Circuit  Court. 

Heard  bi^fore  Hon.  John  W.  Inzer. 

DE  Graffenried^  J.    No  error  in  the  record.  Affirmed. 


ZAVELO  V.  GOLDSTEIN. 

(Decided  June  4,  1911.) 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  A.  O.  Lane. 
George  Huddleston,  for  appellant.    C.  B.  Powell, 
for  appellee. 

Per  curiam.     Appeal  dismissed. 
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WILLIAMS  V.   PENTON. 

(Decided  Nov.  23,  1911.) 

•  Appeal  from  Coosa  Circuit  Court. 
Heard  before  Hon.  S.  L.  Beewbe. 
No  counsel  marked  for  either  party. 
Per  curiam.    Affirmed  on  certificate. 


TEMPLETON  V.  THE  STATE. 

(Decided  Dec.  19,  1911.) 

Appeal  from  Jefiferson  Criminal  Court. 

Heard  before  Hon.  S.  L.  Weavee. 

No  counsel  marked  for  appellant.  R.  C.  Beickell, 
Attorney  General,  and  T.  H.  Seay^  Assistant  Attorney 
General,  for  the  State. 

DE  Geafpeneied^  J.  Affirmed  on  the  authority  of 
Wade  V.  The  State,  54  South.  171 ;  Blake  v.  The  State, 
54  South.  496. 


PALMER  V.  THE  STATE. 

(Decided  June  13,  1911.) 

Appeal  from  Marion  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

E.  B.  &  K.  V.  Kite,  and  A.  H.  Caemichael,  for  ap- 
pellant. E.  C.  Beickell,  Attorney  General,  for  the 
State. 

Peliiam^  J.  Eeversed  and  remanded  on  the  authority 
of  Palmer  v.  The  State,  2  Ala.  App.  265,  56  South.  50. 


KIEKLAND  V.  PILCHEE. 

(Decided  Dec.  19,  1011.) 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peabce. 

B.  D.  Cbawfoed,  for  appellant.  No  counsel  marked 
for  appellee. 

Per  curiam.  Eeversed  and  remanded  on  the  authority 
of  Kirlcland  v.  Pilcher,  57  South.  46. 
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ACCORD  AND   SATISFACTION. 
See  Compromise  and  Settlement. 

Accord  and  Satisfaction;  Agreement;  Pleading. — ^Where  the  ac- 
tion was  on  a  demand  made  up  of  a  series  of  distinct  invoices  for 
lumber  sold,  and  the  connplaint  alleged  that  the  several  amounts 
were  due  and  unpaid  with  interest,  a  plea  setting  up  as  an  accord 
and  satisfaction  that  the  bill  for  each  invoice  was  paid  before  the 
commencement  of  the  suit,  and  payment  accepted  by  plaintiff  in  full 
settlement  for  said  invoices,  the  facts  therein  alleged  constituted  a 
valid  agreement  of  accord  and  satisfaction,  and  a  demurrer  to  the 
plea  based  on  the  ground  that  it  was  not  alleged,  that  the  acceptance 
was  in  full  settlement  or  satisfaction  of  the  debt  sued  on,  was  prop- 
erly overruled. — Hunnicutt  L.  Co.  v.  M.  A  O.  R.  R*  Co.  436. 

Same;  Question  for  Jury. — Under  the  evidence  in  this  case,  it 
was  a  question  for  the  Jury  whether  part  of  the  principal  remained 
unpaid  so  as  to  withdraw  it  from  the  operation  of  an  alleged  accord 
and  satisfaction.— 7  ft.  436. 

ACTS  CITED  OR  CONSTRUED. 

Talladega  F.  A  M.  Co.  v.  Farmers  U.  W.  Co.  307. 

Bell  V.  The  State,  224. 

Sapp  V.  The  State,  190. 

Wilson  V.  The  State,  203. 

Flowers  v.  The  State,  65. 

Crandall  v.  The  State,  112. 

llemdon  v.  The  State,  190. 

Shell  V.  The  State,  207. 

Ritter  V.  Griswold,  618. 
Shell  V.  The  State,  207. 
Banks  v.  The  State,  247. 
Johnson  v.  Strauss  S.  Co.  300. 

ADMISSIONS. 

See  Evidence,  §  17. 
AGRICULTURE. 

1.     Fertilizers  and  Tags. 

Agriculture;  Fertilizer;  Note;  License. — If  the  seller  of  fertiliz- 
ers had  no  license  to  sell  as  required  by  Acts  1903,  p.  78,  a  note 
given  for  the  price  of  commercial  fertilizer  is  void  in  the  hands  of 
the  payee.— Talladega  F.  k  M.  Co.  v.  Farmers  U.  W.  Co.  307. 

Same;  Burden  of  Proof. — The  burden  is  on  the  plaintiff  to 
-show  that  it  procured  the  license  required  by  Acts  1903,  p.  78  where 
the  plaintiff  sues  on  a  note  given  for  the  price  of  fertilizer,  and  the 
defendant  pleads  Invalidity  of  consideration  because  of  want  of  such 
license.— /&.  307. 
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ALIBI. 

See  Criminal  Law,  {  4. 
ANIMALS. 
iSee  Street  Railways,  S  1. 

Animals;  Runninff  at  Large;  Right  to  Kill. — Where  a  hog  was 
running  at  large  and  was  shot  and  killed'  while  attempting  to  seise 
a  chicken  of  the  defendant,  the  defendant  cannot  Justify  the  killing 
under  the  rule  that  the  owner  of  domestic  animals  may  defend  them 
from  attack  or  injury  through  the  attacks  of  other  animals,  there 
being  no  evidence  that  the  owner  of  the  hog  knew  that  it  was  a 
chicken  eating  hog,  or  that  it  had  previously  eaten  defendant's 
chickens. — Means  v.  Morgan,  547. 

Same.-^The  rule  in  Alabama  is  that  domestic  animals  may  run 
at  large  unless  prohibited  by  statute ;  the  common  law  rule  that  ani- 
mals must  be  kept  upon  the  owner's  premises  has  never  obtained 
here. — lb.  547. 

Same;  Trespass;  Highway. — ^The  maxim  that  one  who  suffers 
his  animals  to  run  at  large  takes  upon  himself  the  risk  Incident 
thereto,  does  not  apply  to  animals  running  at  large  in  the  high- 
ways, but  applies  only  where  the  animal  is  trespassing  upon  the 
premises  of  another. — Ih.  547. 

Same;  Right  to  Kill;  Nuisances. — A  hog  running  at  large  In  the 
highway,  although  in  the  habit  of  killing  chickens  is  not  thereby 
rendered  a  public  nuisance  subject  to  be  killed  by  anyone ;  the  remedy 
is  to  impound  him  or  drive  him  away  and  notify  the  owner. — lb.  ^7, 

Same;  Damages;  Amount. — Section  4245,  Code  1907,  has  no  ap- 
plication to  the  killing  of  a  hog  in  a  highway. — lb.  547. 

APPEAL  AND  ERROR. 
1.    Review. 

(a)     Exceptions. 

Appeal  and  Error;  Review;  Exceptions. — ^A  statement  in  a  bill 
of  exceptions  that  the  defendant  excepts  separately  to  each  part  of 
the  oral  charge  in  regard  to  murder  in  the  second  degree,  and 
similar  statements  in  regard  to  manslaughter  in  the  first  and  sec- 
ond degrees,  while  raising  the  question  of  the  legal  correctness  of 
the  instructions,  does  not  raise  tlie  question  of  the  impropriety  of 
instructing  on  other  degrees  of  homicide  than  murder  in  the  first 
degree. — Humphries  v.  The  State,  1. 

Appeal  and  Error;  Review;  Instructions;  Request. — Unless  it 
affirmatively  appears  of  record  that  charges  requested  were  re- 
quested in  writing,  this  court  will  not  review  the  action  of  the 
tri-al  court  In  refusing  such  charges. — Gilbert  v.  "The  State,  94. 

Same;  Exceptions;  Reservation  of  (hvunds.— Where  no  ex- 
ceptoins  are  reserved  to  the  court's  ruling  on  the  evidence,  such 
i-uling  will  not  be  considered  on  appeal. — Wall  v.  The  State,  157. 

Appeal  and  Error;  Review;  Necessity  of  Exceptions. — ^In  order 
to  review  the  action  of  the  trial  court  in  putting  the  defendant  on 
trial  before  the  court  sitting  without  a  Jury,  an  exception  thereto  is 
necessary,  under  section  6243,  Code  1007.— Rowe  v.  The  State,  238. 

Appeal  and  Error;  Review;  Exceptions;  Objection. — Where  no 
objection  or  exception  is  made  or  reserved  In  the  trial  court  to  the 
manner  in  which  a  written  charge  requested  by  the  defendant  was 
given,  or  to  the  failure  of  the  Judge  to  make  the  customary  endorse- 
ment on  It,  the  court's  action  is  not  available  on  review  on  appeak — 
Banks  v.  The  State,  247. 

Same;  Exceptions;  Sufficiency. — ^Where  it  is  recited  In  the 
bills  of  exceptions  that  plaintiff's  counsel  read  defendant's  pleas  to  - 
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the  Jury  and  referred  In  argument  to  their  Inconsistency,  as  stated 
and  immediately  following  the  statement  and  argument,  recited  that 
the  defendant  reserved  exceptions  to  the  refusal  of  the  court  to  ex- 
clude said  argument  and  said  statement,  such  exceptions  sufficiently 
raised  for  review  the  action  of  the  court  in  refusing  to  exclude  the 
argument  and  statement  as  to  pleas. — Johnson  Bros.  Co.  v.  Bent- 
leu,  281. 

Same;  Reservation  of  Grounds;  Misleading  Instructions, — ^An 
appellant  cannot  complain  on  appeal  of  the  giving  of  misleading 
charges,  unless  explanatory  charges  are  requested  and  refused. — 
/ft.  281. 

(b)    'Sufficiency  of  Evidence. 

Appeal  and  Error;  Review;  Sufftcienoy  of  Evidence. — ^Where 
the  bill  of  exceptions  does  not  affirmatively  purport  to  set  out  all 
the  evidence,  the  refusal  to  give  the  general  affirmative  charge  can- 
not be  reviewed. — Montgomery  v.  The  State,  25. 

Same;  Sufficienty  of  Evidence, — Where  the  record  does  not 
purport  to  set  out  all  of  the  evidence,  the  sufficiency  of  the  evidence 
to  prove  venue  cannot  be  reviewed. — Roi4>e  v.  The  State,  238. 

Appeal  and  Error;  Review;  Insufficiency  of  Evidence;  Question 
Not  Raised  Below. — Where  evidence  is  deemed  insufficient  to  war- 
rant a  conviction,  it  is  essential,  in  order  to  a  review  of  its  suffi- 
ciency in  the  appellate  court,  that  a  ruling  thereon  be  requested  of 
the  trial  court,  such  as  a  request  for  an  affirmative  instruction,  or 
motion  to  exclude  the  evidence  for  Insufficiency. — Jones  v.  The  State, 
240. 

(c)     Scope  of  Record. 

Appeal  and  Error;  Review;  Scope  of  Record. — Where  the  rec- 
ord contains  the  statement  that  the  portions  of  the  oral  charge  ex- 
cepted to  are  but  parts  of  the  general  charge  on  the  different  prop- 
ositions of  law  therein  mentioned,  the  court  having  instructed  the 
Jury  miore  fully  on  such  proposition,  exceptions  to  such  parts  of  the 
oral  charge  will  not  be  reviewed,  as  it  will  be  presumed  that  the  ad- 
ditional instructions  corrected  any  inaccuracy  contained  in  the  ex- 
cerpts.— Flowers  v.  The  State,  65. 

(d)  Mutters  Reviewable. 
Same;  Matters  Reviewable. — Where  the  pleading  was  really 
a  plea  in  abatement,  as  shown  by  the  ground  set  up  in  the  motion, 
although  it  was  denominated  a  motion  to  quash  and  abate  or  hold 
for  naught  the  indictment,  the  court's  ruling  thereon  is  reviewable. 
Shell  V.  The  State,  207. 

Appeal  and  Error;  Review;  Questions  Presented;  Record. — 
Where  the  pleadings  are  not  shown  either  in  the  record  proper 
or  the  bill  of  exceptions,  this  court  will  not,  on  appeal,  review  the 
rulings  of  the  trial  court  on  motions  to  strike  the  warrant  or  to 
qua»h  warrant  and  affidavit,  or  to  strike  the  plea  in  abatement — 
Smith  V.  The  State,  216.  t 

Appeal  and  Error;  Questions  Reviewable;  Immaterial  Matter. — 
Where  the  recovery  would  not  be  affected  by  the  exclusion  of  all 
the  testimony  of  a  witness,  the  competency  of  such  witnesses  be- 
comes immaterial,  and  will  not  be  considered  on  appeal. — Snead  v. 
BarcUft,  297. 

Appeal  and  Error;  Questions  Reviewable;  Presumptions. — On 
an  appeal  from  an  order  denying  a  petition  for  a  writ  of  error  coram 
vobis  to  set  aside  a  Judgment,  where  the  record  shows  only  that  the 
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petition  was  presented  and  refnsed,  and  does  not  show  the  presenta- 
tion of  affidavits  or  other  evidence  to  support  the  petition,  the 
action  of  the  court  in  refusing  the  petition  will  not  be  disturbed 
on  appeal  for  the  reason  that  this  court  cannot  determine  wheth- 
er the  denial  of  the  petition  was  erroneous  or  correct  on  the  merits. 
— Johnson  v.  Straus  S.  Co.  300. 

Same. — Error  must  be  shown  by  the  record  and  cannot  be  pre- 
sumed on  appeal ;  presumptions  are  only  indulged  to  sustain  the  trial 
court,  in  the  absence  of  evidence  to  the  contrary. — lb,  300. 

Same;  Questions  Revietcahle;  Exceptions. — Where  no  exception 
is  reserved  to  a  ruling  on  a  motion  to  exclude  evidence,  such  mllng 
is  not  reviewable  on  tippeal. — Ritter  v.  Hoy,  358. 

Same;  Questions  Reviewable;  Instructions. — Where  the  bill  of 
exceptions  does  not  affirmatively  show  the  reservation  of  an  excep- 
tion to  the  oral  charge  of  the  court  before  the  retirement  of  the  Jury, 
the  api)ellate  court  will  not  review  such  charge.-^Darw  r.  Clausen, 
378. 

Appeal  and  Error;  Questions  Revietcable ;  Evidence. — ^Where  the 
bill  of  exceptions  contain  the  statement  that  the  evidence  set  out 
therein  was  all  the  evidence  in  the  ca«e,  and  a  certain  written  agree- 
ment was  referred  to  in  a  written  instruction  construing  such  agree- 
ment, but  such  agreement  is  not  set  out  in  the  bill  of  exceptions, 
the  exception  to  the  refusal  to  give  a  written  charge  presents  mat- 
ters which  cannot  be  reviewed. — Hunnicutt  L.  Co.  v.  J/,  ft  O.  R.  R. 
Co.  43«. 

Same;  Matters  Revieicahle;  Record. — Although  the  bill  of  ex- 
ceptions complained  of  the  refusal  of  charges  requested,  and  *  set 
same  out,  yet  if  it  fails  to  show  that  the  charges  requested  were 
requested  in  writing  (section  5364,  Code  1907)  the  question  is  not 
presented  for  review. — Adams  Mach.  Co.  v.  So.  St.  L.  Co.  471. 

Same;  Depositions ;  Objection;  Sufficiency. — Where  the  party 
taking  the  deposition  agreed  that  any  objection  which  might  have 
been  urged  or  taken  at  the  time,  might  be  brougbt  to  the  attention 
of  the  court  at  the  trial,  and  objections  were  taken  separately  to  cer- 
tain portions  of  the  depositions,  and  exceptions  reser^'ed  thereto  in 
proper  form,  such  objection  was  pror>erly  presented  for  review. — 
Republic  I.  A  S.  Co.  v.  Lawson,  525. 

(e)     Findings  of  Court  and  Jury. 

Appeal  and  Error;  Review;  Finding. — ^The  refusal  of  the  trial 
court  to  grant  a  motion  for  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  will  not  be  disturbed  on  appeal  un- 
less the  preponderance  of  the  evidence  against  the  verdict  be  such 
as  to  convince  the  appellate  court  that  it  was  wrong  and  unjust. — 
Newton  L.  &  B.  Co.  v.  Reeves,  411. 

Appeal  and  Error;  Review;  Finding  of  Court. — The  finding  of 
the  court  upon  conflicting  evidence  will  not  be  reviewed  on  api)eal. — 
Ala.  S.  &  /.  Co.  V.  Kratzer  I.  C.  Co.  (504. 

(f)     Presumptions. 

Appeal  and  Error;  Review;  Presumptions. — A  pre8um))tion  of 
injury  arises  where  error  is  shown,  and  a  reversal  will  follow  un- 
less the  re(H)rd  rebuts  the  presumption. — Republic  I.  A  8.  Co.  f.  Late- 
son,  525. 

Same.— Whore  the  action  was  for  injury  to  a  driver  in  a  coal 
mine  because  of  the  derailment  of  a  car.  and  ihe  only  material  ques- 
tion was,  as  to  why  the  derailment  occurred,  the  defendant  was  not 
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prejudiced  by  a  Btatement  from  a  witness  that  the  plaintiff  was  in- 
jured on  account  of  the  car  being  derailed  as  he  was  hauling  coal 
from  the  mine. — lb.  525. 

2.  Estoppel  to  AHege. 

Same;  Estoppel  to  Allege  Error. — Where,  in  the  manner  sug- 
gested by  the  accused,  the  court  excluded  incompetent  evidence 
which  had  been  admitted  the  accused  cannot  set  up  error  in  its  ad- 
mission where  he  requested  no  further  instructions  preventing  the 
Jury  from  considering  it. — Humphries  v.  The  State,  1. 

3.  Right  to  Allege. 

Appeal  and  Error;  Right  to  Allege  Error. — Where  the  defend- 
ant objected  to  the  reading  of  the  untranscribed  stenographer's  noDes 
of  the  testimony  of  the  witness,  given  on  a  former  trial,  he  cannot 
be  heard  thereafter  to  assert  that  the  substance  of  such  testimony 
given  by  a  witness  who  heard  the  witness  testify,  was  inadmissible 
because  the  stenographer's  notes  was  the  best  evidence. — Fugua  v. 
The  State,  47. 

Same;  Party  Entitled  to  Complain, — Where  papers  in  a  civU 
suit  against  the  defendant  had  been  properly  admitted  in  evidence, 
the  fact  that  the  court  limited  them  to  the  question  of  fraud  was 
not  a  matter  of  which  the  defendant  could  complain. — Wall  v.  The 
State,  157. 

Same;  Rejection  of  Evidence. — ^Where  the  court  excluded  tes- 
timony on  defendant's  motion  he  had  no  further  ground  of  com- 
plaint unless  he  requested  and  was  refused  instructions  not  to  con- 
sider such  evidence. — /&.  157. 

Same;  Right  to  Allege. — A  party  cannot  complain  of  the  action 
of  the  court  in  overruling  an  objection  to  the  admission  of  evidence 
interposed  by  the  adverse  party. — Ritter  v.  Hoy  et  al.  358. 

4.  Harmless  Error, 
(a)     Evidence. 

Same;  Prejudice. — Where,  aside  from  the  defendant's  testi- 
mony, the  most  favorable  testimony  in  the  record  to  the  defendant 
was  that 'given  by  F.  on  a  former  trial,  the  defendant  was  not  preju- 
diced by  the  court's  permitting  the  witness,  who  heard  the  witness 
testify  on  the  former  trial,  to  give  the  substance  of  such  testimony, 
upon  the  state's  being  unable  to  produce  such  witness. — Fugua  v. 
The  State,  47. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Evidence  that 
a  note  was  brought  to  the  witness  on  the  day  before  the  killing 
which  was  in  the  handwriting  of  a  woman  to  whom  defendant  and 
deceased  had  been  paying  attention,  was  not  prejudicial  to  the  ac- 
cused, where  it  appeared  that  the  note  was  written  for  another 
woman  to  the  witness,  and  that  it  did  not  concern  or  mention  the 
accused*  or  the  deceased. — Euhanks  v.  The  State,  61. 

Appeal  and  Error;  Curing  Error;  Evidence. — ^Where  subse- 
quent to  a  ruling  sustaining  objection  to  a  question,  the  court  ad- 
mits uncontradicted  evidence  of  the  fact  sought  to  be  elicited  by 
the  former  question,  any  error  committed  Is  cured. — Sills  v.  The 
State,  73. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  letters 
were  afterwards  admitted  in  evidence,  any  error  in  admitting  tes- 
timony of  their  contents  was  rendered  harmless. — Wall  v.  The  State, 
157.  •  / 
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Appeal  and  Error;  Harmless  Error;  Evidence, — Error  is  pre- 
sumed from  the  erroneous  admission  of  evidence,  unless  the  record 
shows  the  absence  of  Injury;  hence,  where  the  court  admitted  evi- 
dence of  items  of  damage  not  recoverable  under  the  complaint,  it  was 
error  to  reversal,  though  there  was  sufficient '  proper  evidence  to 
Justify  the  verdict  rendered,  as  the  court  cannot  tell  whether  the 
Jury  in  arriving  at  their  verdict,  did  or  did  not  consider  the  improper 
evidence. — Tallassee  F.  Mfg.  Co.  v.  Parks,  278. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  de- 
fendant admitted  the  correctness  of  some  of  the  items  of  an  account 
his  case  was  not  prejudiced  by  the  admission  in  evidence  of  the  book 
entries  of  such  items. — Johnson  v.  Lindsey  Bivs,  338. 

N&w  Trial;  Granting;  Discretion  of  the  Court. — Unless  the  evi- 
dence plainly  and  palpably  supports  the  verdict,  the  action  of  the 
trial  court  in  granting  a  new  trial  will  not  be  disturbed  on  appeal. 
—Hitter  et  al.  v.  Hoy  et  al.  358. 

Appeal  and  Error;  Harmless  Error;  Evidence. ^Where  the  evi- 
dence offered  by  the  plaintiff  was  sufficient  to  support  a  verdict  for 
an  amount  which  would  carry  costs,  it  was  prejudicial  error  to  ex- 
clude all  the  evidence. — Kendrick  et  ah  v.  Chafin,  452. 

Same;  Harmless  Error;  Evidence. — Where  evidence  is  admitted 
under  a  certain  count,  and  that  count  is  afterwards  withdrawn  from 
the  Jury,  the  admJission  of  the  evidence  is  harmless.  If  erroneous. — 
Republic  I.  &  S.  Co.  v.  Lawson,  525. 

(b)  Argument  of  Counsel. 

Appeal  and  Error;  Harmless  Error;  Argument  of  Counsel. — ^The 
failure  upon  request  to  prevent  counsel  from  making  statements  out- 
side the  record  as  to  material  facts  is  reversible  error,  and  it  can- 
not be  said  that  the  argument  objected  to  in  this  case  was  not  ma- 
terially prejudicial  to  the  rights  of  the  defendant,  and  hence  it  was 
not  harmless. — Johnson  Bros.  Co.  v.  Bentley,  281. 

(c)  Pleadings. 

Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  the 
plaintiff  did  not  sustain  by  the  evidence  the  allegations  of  his  special 
replication  any  error  in  overruling  a  demurrer  to  a  rejoiner  to 
such  replication  was  harmless  to  him. — Adams  Mach.  Co^  v.  8o,  8t. 
L.  Co.  471. 

Appeal  and  Error;  Harmless  Error;  Pleadings. — Presumption  of 
injury  arises  when  error  is  shown  and  a  reversal  follows  unless 
the  record  rebuts  the  presumption  of  Injury. — Western  Ry.  of  Ala. 
V.  Iru'in,  577. 

(d)  Instructions. 

Same;  Instructions. — Where  the  action  was  on  a  garnishment 
bond  and  the  evidence  as  to  actual  damages  was  confined  to  the 
tying  up  of  the  money  by  the  service  of  the  writ,  and  the  effect  it 
had  on  plaintiff's  credit,  a  charge  authorizing  such  actual  damages 
as  was  sustained,  which  would  be  the  interest  on  the  money  for  the 
length  of  time  it  was  tied  up,  and  such  damages  as  resulted  to  plain- 
tiff's credit,  was  harmless  to  the  plaintiff. — Ritter  et  al.  v.  Hoy  et  ah 
a58. 

Same;  Instructions.— A  party  obtaining  a  verdict  Is  not  in- 
jured by  errors  in  instructions  stating  a  predicate  for  a  finding  for 
the  adverse  party. — Adams  Mach.  Co.  v.  So.  St  L.  Co.  471. 
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5.  Record. 

(a)  Matters  Not  Shown. 
Same;  Record;  Matters  Not  Shoton, — ^Where  the  bill  of  ex- 
ceptions shows  simply  that  the  defendant  requested  the  following 
•charges  which  were  refused,  and  further  shows  that  the  charges 
were  endorsed,  refused  by  the  trial  judge,  it  is  not  made  affirm- 
atively to  appear  that  the  charges  were  requested  in  writing,  or 
that  they  were  separately  requested. — Gilbert  v.  The  State,  94. 

(b)     Presumption. 

Appeal  afid  Error;  Record;  Presumption. — All  presumptions  are 
in  favor  of  the  correctness  of  the  rulings  of  the  trial  court,  and  on 
appeal  the  record  must  affirmatively  show  error  to  authorize  a  re- 
versal.— Davis  V.  Clausen,  378. 

6.  Erroneous  Sentence  and  Judgment. 

Appeal  and  Error;  Erroneous  Judgment;  Correction. — ^Where 
the  court  sentences  a  defendant  to  hard  labor  for  the  payment  of 
•costs  at  a  rate  different  from  that  prescribed  by  statute,  this  court 
on  appeal  will  correct  the  Judgment,  and  as  ^rrected,  will  affirm, 
in  the  absence  of  other  error. — Crandall  v.  The  State.  112. 

7.  Verdict 

Appeal  and  Error;  Verdict;  Review. — ^The  weight  to  be  given 
the  testimony  and  the  credibility  of  the  witnesses  are  questions  for 
the  jury  to  determine,  and  hence,  this  court  cannot  disturb  a 
verdict  of  conviction  because  the  evidence  supporting  it  shows  indi- 
cations of  being  untrue. — Bell  v.  The  State  150. 

Appeal  and  Error;  Verdict;  Conclusiveness. — As  to  the  extent 
of  the  injuries  sustained  by  one  suing  for  personal  injury,  the  verdict 
is  conclusive  on  appeal  from  an  order  refusing  a  new  trial,  unless  the 
record  aflPirmatively  shows  that  the  jury  did  a  palpable  wrong. — 
Birmingham  Ry.  L.  &  P.  Co.  v.  Murphy,  588. 

8.  Objections  for  Variance. 

Appeal  and  Error;  Objections;  Time  of  Taking. — ^The  objection 
that  there  is  a  variance  between  the  pleadings  and  the  proof  can- 
not be  raised  for  the  first  time  on  appeal. — Philip  Cary  Mfg.  Co.  v. 
So.  Const.  Co.  292. 

9.  Decision  on  Former  Appeal. 

Appeal  and  Error;  Decision  of  Case;  Law. — ^A  decision  on 
former  appeal  is  the  law  of  the  case  on  retrial,  the  facts  being  the 
same. — Montgomery  M.  Co.  v.  Leeth,  324. 

10.  Dipmiissal — Jurisdiction. 

Municipal  Corporations;  Improvement  Assessment;  Validity. — 
In  a  special  municipal  improvement  proceedings,  the  failure  in  a 
material  respect  to  follow  statutory  requirement,  will  defeat  special 
no  jurisdiction  on  appeal.— Gamer  v.  City  of  Awniston,  389. 

Appeal  and  Error;  Judgment  Appealable.— "Where  the  judg- 
ment of  the  trial  court  on  motion  for  new  trial  is  not  shown  by  the 
record  proper,  but  the  only  indication  of  the  court's  action  that  ap- 
pears is  a  statement  contained  in  the  bill  of  exceptions  that  "the 
motion  being  understood  and  considered  by  the  court,  the  court 
granted  the  same,"  of  a  named  date,  such  recital  does  not  constitute 
a  judgment,  and  there  is  nothing  from  which  an  appeal  can  be  taken. 
— Lasseter  v.  Deas,  469. 
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11.    Assignment. 

Same;  Assignment;  Including  Several  Errors  in  One  Assign- 
ment.— Where  one  of  the  rulings  complained  of  was  correct  a  single 
assignment  of  error  embracing  two  rulings  cannot  be  sustained. — 
Jones  V,  Journey,  488. 

APPEARANCE. 

Appeara/nce;  Oamishment;  Bond;  Effect. — ^Where  a  garnish^ 
ment  is  issued  and  served,  and  the  defendant  executes  a  bond  pro- 
vided for  by  section  4313,  the  garnishment  is  dissolved,  and  the  de- 
fendant and  his  sureties  on  the  bond  are  liable  for  personal  Judg- 
ment, and  hence,  the  giving  of  the  bond  operated  as  an  appearance 
and  the  garnishment  having  been  dissolved,  no  rights  could  be  based 
thereon,  and  no  objection  could  be  made  as  to  its  irregularity. — Car- 
penter, Baggett  &  Co.  v.  Miller,  373. 

ASSAULT  AND  BATTERY. 

1.  Criminal. 

Assault  and  Battery;  Indictment;  Offense  Charged, — ^Where- 
an  indictment  charges  that  the  defendant  did  assault  B.  vdth  a 
pistol  or  other  weapon,  or  that  the  defendant  did  assault  and  beat 
B.,  the  defendant  may  be  properly  convicted  of  assault  and  battery. 
—Wrc^  V.  The  State,  139. 

Same;  Evidence;  Res  Oesae. — It  is  competent  to  show  what 
was  done  and  said  by  those  present  during  the  commission  of  an 
assault  as  a  part  of  the  res  gestae,  and  as  giving  character  to  the 
assault— /&.  139. 

Same;  Matters  Subsequent. — ^What  was  said  at  another  time 
than  the  assault,  and  subsequent  thereto  is  not  admissible. — lb.  139. 

2.  Civil. 

Assault  and  Battery;  Justification;  Plea. — In  an  action  for  as- 
sault and  battery  alleged  to  have  been  committed  upon  the  con- 
ductor by  his  superior  officer  in  taking  from  him  his  cap  and  badge 
and  pushing  him  off  the  car,  a  plea  alleging  that  the  conductor 
breached  a  rule  requiring  all  conductors  to  register  all  fares  col- 
lected and  providing  that  unless  they  did  so  they  should  surrender 
their  badges  as  conductors,  was  demurrable  since  the  assault  could 
not  he  Justified  or  excused  by  the  unwarranted  retention  by  the 
conductor  of  personal  property  belonjying  to  the  railroad  company. — 
BirmiiHjham  Ry.  L.  &  P.  Co.  v.  7^^ orris,  CIO. 

Ha  me;  Provocation;  Evidence. — In  an  action  for  assault  and 
battery  on  a  street  car  conductor  by  his  superior  officer  for  alleged 
failure  to  ring  up  fares  on  May  12,  1908,  evidence  that  on  previous 
occasions  in  February,  March  and  April  of  the  same  year,  plaintiff 
had  been  detected  in  the  same  fault  was  too  remote  to  be  admissible 
to  show  provoontion. — Ih.  GIO. 

iSanie;  Accompanied  by  Slander. — Where  the  plaintiff  alleged  in 
two  counts  that  the  assault  and  battery  was  accompanied  by  in- 
sinuation that  plaintiff  had  failed  to  account  for  fares.  In  conse- 
quence of  which  his  reputation  for  honesty  was  impaired,  it  was 
competent  to  show  that  defendant's  superior  officer  assaulted  plain- 
tiff, taking  from  him  his  badge  and  cap,  slandering  him  In  the  pres- 
ence and  hearing  of  passengers  by  accusing  him  of  failing  to  register 
collecte<l  faros,  as  a  statement  accompanying  the  assault  explana- 
tory of  the  assailant's  conduct. — lb.  610. 

Same;  Recovery. — Where  an  assault  committed  on  the  plaintiff 
by  his  superior  officer  was  accompanied  by  slanderous  accusations  itt 
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the  hearing  of  others,  that  plaintiff  had  failed  to  account  for  fares 
collected  by  him,  and  plaintllTs  complaint  alleged  such  conduct  and 
damages  thereby,  in  connection  with  such  assault,  he  was  entitled 
to  recover  for  both. — Ih.  610. 

Assault  and  Battery;  Evidence. — Evidence  of  a  previous  deroga- 
tory remark  made  by  the  plaintiff  concerning  defendant  was  not  ad- 
missible, as  such  a  remark  would  not  justify  the  assault. — Ritter  v, 
Oristcold,  618. 

Same. — In  a  civil  action  for  assault  and  battery  it  was  not 
proper  to  permit  a  question  on  cross  examination  of  the  defendant 
as  to  whether  he  put  in  any  plea  of  guilty  when  he  was  arrested  on 
a  charge  growing  out  of  this  assault,  as  the  question  was  not  con- 
fined to  an  inquiry  of  the  same  offense  Involved  In  the  civil  pro- 
ceedings.—/b.   618. 

ASSAULT   WITH   INTENT  TO   MURDER. 
See  Homicide,  §  5. 

ASSUMPSIT. 

Assumpsit;  Complaint. — A  count  declaring  In  assumpsit  that 
the  plaintiff  claims  of  the  defendant  $500.00  due  by  account  on  the 
1st  day  of  December,  1908,  is  demurrable  for  falling  to  show  that 
the  account  declared  on  was  due  from  the  defendant  to  the  plaintiff. 
—Dixie  Ind,  Co.  v.  Manly,  365. 

BANKS  AND  BANKING. 

See  Bills  and  Notes. 

Banks  and  Banking;  Checks;  Paym^ent  on  Forged  Endorse- 
ment; Dilligence — Where  a  check  is  drawn  payable  to  an  actually 
existing  person,  and  his  endorsement  thereon  is  forged,  payment  by 
the  bank  is  not  an  acquittance,  as  a  general  rule;  and  this  is  true 
although  it  bears  the  endorsement  of  other  banks  through  which  it 
has  passed,  the  paying  bank  having  used  no  diligence  in  ascertaining 
whether  the  endorsement  was  genuine,  and  not  having  shown  that 
the  other  banks  had  used  any. — Russell  v.  First  Nat.  Bank,  342. 

Same;  Presumption.— W  it  can  be  said  that  the  fact  that  the 
endorsement  of  the  payee  of  a  check  was  forged  by  a  person  of  the 
same  name,  living  where  the  bank  was  located  which  first  cashed 
the  check,  could  effect  the  liability  of  the  bank  on  which  It  was 
drawn  and  which  subsequently  paid  it,  to  the  drawer  of  the  check, 
such  an  endorsement  by  such  a  person  cannot  be  presumed. — lb.  342 

Same;  Delivery  to  One  as  Agent  of  Payee, — While  the  rule  is 
that  where  one,  by  representing  that  he  Is  a  certain  other  person. 
Induces  another  to  draw  a  check  in  his  favor  in  the  name  of  the 
person  he  represents  himself  to  be,  the  drawer  of  the  check  cannot 
complain  of  Its  payment  by  the  bank  on  which  it  is  drawn,  when 
endorsed  by  such  imposter  in  the  name  assumed  by  hlm^  yet  this  rule 
does  not  apply  where  a  check,  payable  to  a  certain  person,  is  de- 
livered to  another  on  his  false  representation  that  he  Is  the  payee's 
agent,  and  is  paid  on  said  imposter's  forged  endorsement  of  the  pay- 
ee's name. — lb.  342. 

Same;  Evidence. — Where  H.  falsely  represented  himself  to  be 
an  agent  of  F.  and  delivered  to  R.  a  deed  to  land,  the  signature  of  F 
being  forged  thereto,  and  received  from  R.  a  check  payable  to  F.,  the 
bank  on  which  it  was  drawn,  on  being  sued  by  R.  on  the  ground 
that  It  was  liable  for  payment  of  the  check  on  the  forged  endorse- 
ment of  F's  name,  may  not  introduce  the  deed  in  evidence,  for  the 
purpose  of  comparing  the  signature  to  the  deed  with  that  of  the  en- 
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dorsement  of  the  check;  it  being  entirely  immaterial  whether  they 
were  the  same  or  not — lb.  342. 

Same, — ^As  r^ard  the  liability  of  the  bank  on  which  a  checdc  is 
drawn,  for  paying  it  on  a  forged  endorsenaent  of  the  payee's  name, 
it  is  immaterial  that  the  land,  for  the  payment  of  which  the  check 
was  given,  wai^  worth  more  than  was  paid  for  it. — lb.  342. 

BAGGAGE. 

See   Carriers,    9   2a. 
BILLS  AND  NOTES. 

BUls  and  Notes;  Payment  before  Maturity;  Subsequent  Trans- 
fer; Bona  Fide  Purchaser  for  Folue.— Where  a  maker  of  a  note 
negotiable  pays  it  before  maturity,  and  falls  to  take  up  the  note, 
and  the  note  thereafter  before  maturity  passes  to  an  innocent  pur- 
chaser for  value,  the  maker  cannot  rely  on  the  payment  to  defeat 
recovery  at  the  hands  of  the  purchaser. — Snead  v,  Barclift,  297. 

Bame;  Defense. — An  endorsee  of  a  negotiable  note  before  ma- 
turity may  transfer  the  note  to  an  innocent  purchaser  for  value 
before  maturity,  who  may  enforce  the  note,  notwithstanding  the  note 
has  been  paid,  provided  such  purchaser  has  no  notice  of  said  pre- 
vious payment. — /5\  297. 

BUls  and  Notes;  Defenses;  Bona  Fide  Holders. — It  is  no  de- 
fense to  a  negotiable  instrument  in  the  hands  of  a  bona  fide  holder 
for  value  that  the  note  as  signed  was  delivered  to  the  payee  with  an 
agreement  that  it  should  not  take  effect  unless  certain  other  persons 
should  sign,  and  that  the  payee  made  misrepresentations  and  com- 
mitted fraud  in  procuring  the  defendant's  signatures. — N orris  v. 
Merchants  Nat.  Bank,  434. 

BILLS  OF  EXCEPTIONS. 

Bill  of  Exceptions;  Establishment.— TJuder  section  3022,  Code 
1907,  this  court  has  a  discretion  whether  It  will  establish  a  bill  of 
exceptions  filed  within  a  year  after  the  judgment,  but  not  at  the 
first  call  of  the  dlvisioD,  to  which  the  case  is  returnable. — Flake  v. 
The  State,  134. 

Same. — Where  the  accused  was  convicted  on  November  11, 
and  the  term  of  the  judge  who  tried  him  expired  Nov.  16,  and  the 
next  call  of  the  division  to  which  the  case  was  returnable  was  on 
Nov.  21,  and  the  bill  was  not  signed  by  the  judge  trying  the  cause, 
and  the  application  to  establish  the  bill  of  exceptions  was  not  filed 
at  the  first  call  of  the  division,  but  was  filed  at  the  succeeding 
term  and  within  one  year  after. the  judgment  or  the  expiration  of 
the  term  of  office  of  the  judge,  the  application  to  establish  such  bill 
of  exception  was  filed  in  time  under  section  3022,  Code  1907. — lb.  134. 

2.    Presenting  and   Signing. 

Bill  of  Exception;  Preparation;  Statutes. — Section  3019  Code 
1907  is  mandatory,  and  In  order  to  Impart  force  to  a  bill  of  excep- 
tion and  to  entitle  it  to  consideration  on  appeal,  a  strict  compliance 
with  the  statute  is  required. — Leeth  v.  Komman  8.  &  Co.  311. 

f^ame;  Presentation;  Time;  Contradiction  by  Parol. — Parol  evi- 
dence is  admissible  to  show  that  a  bill  of  exceptions  was  not  pre- 
sented to  the  judge  trying  the  case  within  90  days  after  judgmait, 
as  required  by  section  3019  Code  1907,  although  the  judge  endorsed 
thereon  a  date  within  90  days  from  the  judgment,  so  as  to  show  that 
the  bill  was  not  entitled  to  consideration  on  the  appeal. — lb.  311. 
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BILL  OF  EXCEPTIONS— ConWnwcd. 
3.     Form  and  Contents. 

Bill  of  Exceptions;  Contents;  Stenographic  Report, — A  bill  of 
exceptions  which  shows  on  its  face  to  be  a  stenographic  report  of 
the  trial,  and  in  the  usual  stenographic  form  is  violative  of  rule 
32,  Supreme  Court  Practice,  and  will  be  stricken  on  motion. — Lucas 
V.   Maps,  497. 

BONA  FIDE  PURCHASER. 

See  Bills  and  Notes. 
BROKERS. 
1.     Real  Estate. 

Brokers;  Real  Estate;  Authority,— In  the  absence  of  a  special 
agreement  a  real  estate  agent  has  authority  only  to  find  a  purchaser 
and  report  him  to  the  owner,  and  is  without  power  to  conclude  a 
sale. — Davis  v,  Clausen,  378. 

Same;  Commissions;  When  Earned, — A  broker  employed  to  sell 
real  estate  is  entitled  to  compensation  when  his  principal  sells  to  a 
purchaser  procured  by  the  broker,  provided  the  broker  is  the  efficient 
cause  of  bringing  the  minds  of  the  seller  and  purchaser  together,  al- 
though all  the  negotiations  were  conducted  by  the  principal  with  the 
purchaser. — 75.  378. 

Same. — Where  a  broker  is  employed  to  procure  a  purchaser  for 
real  estate,  and  hands  to  a  third  person  a  description  of  the  prop- 
erty with  the  statement  that  it  could  be  bought  for  a  specific  sum, 
and  this  act  of  his  was  the  procuring  cause  of  a  subsequent  sale  made 
by  the  owner  to  such  third  person  for  a  less  sum  than  that  specified, 
the  broker  becomes  entitled  to  reasonable  compensation  for  serviceB 
rendered.— /&.  378. 

flfame;  Evidence. — ^Where  the  evidence  showed  that  the  owner 
conducted  negotiations  with  the  purchaser  and  the  purchasr  testi- 
fied that  the  broker  called  his  attention  to  the  property  before  the 
purchase,  but  could  not  remember  whether  the  broker  was  the  first 
person  who  called  his  attention  to  the  property,  the  testimony  of 
third  persons  that  they  called  the  purchaser's  attention  to  the  prop* 
erty,  and  that,  after  the  purchase,  the  purchaser  told  them  that  he 
had  them  to  thank  for  the  purchase,  was  admissible  as  an  aid  in 
determining  the  question  of  the  procuring  cause  of  the  sale. — 76.  378. 

CARRIERS. 
See  Railroads;  Street  Railways. 
1.     Of  Passengers. 

(a)     Alighting. 

Carriers;  Passengers;  Alighting;  Evidence. — The  evidence  in 
this  case  stated  and  examined  and  held  to  sustain  recovery  against 
a  carrier  on  the  theory  of  negligent  injury  to  a  passenger  while 
alighting,  caused  by  the  sudden  starting  of  the  train. — C.  of  Ga.  RP' 
Co.  V.  Johnson,  501. 

Carriers;  Passengers;  Discharge  in  Setting  Down. — It  is  the 
duty  of  the  common  carrier  to  safely  deliver  its  passengers  at  the 
station  to  which  they  have  paid  their  fares,  including  the  announce- 
ment of  the  arrival  of  the  train  at  the  station,  with  reasonable  op- 
portunity there  to  leave  the  cars,  and  when  it  has  done  these  things 
and  has  afforded  a  safe  and  convenient  means  for  alighting,  the  car- 
rier's duty  has  been  performed. — C.  of  Oa.  Ry.  Co.  v.  Carlisle,  514. 

Same;  Assisting  Passenger  to  Alight. — Except  in  cases  where  a 
carrier  has  accepted  a  passenger  who  is  unable,  through  disability. 
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to  care  for  himself,  and  such  disability  is  known  at  the  time  of  ac- 
ceptance, or  where  a  passenger  is  too  sick  or  disabled  to  alight  with- 
out aid,  It  is  not  the  duty  of  a  carrier  to  assist  Its  passengers  to 
alight— 76.  514. 

Same. — Where  a  carrier  offers  through  Its  agents  to  assist  a 
passenger  to  alight  from  its  cars,  It  is  bound  to  exercise  due  care  in 
rendering  such  assistance. — 76.  514. 

Same. — ^Where  a  woman  passenger  Is  accompanied  by  her  hus- 
band who  is  apparently  capable  of  assisting  her,  the  duty  of  the  car- 
rier to  give  her  assistance.  Is  suspended,  and  no  recovery  can  be 
had  for  a  failure  to  exercise  it. — 76.  514. 

Same;  Rules  of  Carrier. — A  non  conformity  to  the  rules  of  a 
carrier  which  requires  conductor  to  assist  lady  passengers  in  alight- 
ing would  not  impose  liability  on  the  carrier,  unless  known  to  and 
relied  upon  by  the  passenger,  or  her  husband,  as  such  duty  was 
wholly  gratuitous. — Ih.  514. 

Same;  Passenger  Accompanied  hy  Hushand.— The  fact  that  the 
husband  was  carrying  a  baby,  did  not  render  him  unable  to  assist 
his  wife  In  alighting,  in  such  a  sense  as  to  make  It  the  duty  of  the 
carrier's  agent  to  assist  her. — Ih.  514. 

Same;  Who  Are  Disabled  Passengers. — Although  a  female  pas- 
senger was  carrying  a  valise  and  umbrella  and  fan  when  she  at- 
tempted to  alight  from  the  car,  her  condition  was  not  one  of  such 
obvious  infirmity  or  disability  as  to  entitle  her  to  the  assistance  of 
the  carrier's  servants  or  agents  in  alighting. — lb.  514. 

.Same;  Evidence;  Sufficiency. — ^The  evidence  stated  and  held  In- 
sufficient to  show  a  rule  requiring  conductors  to  physically  assist 
lady  passenger  in  alighting. — 7&.  514. 

Same. — The  evidence  in  the  case  examined  and  held  insufficient 
to  show  that  the  steps  of  the  train  were  defective,  so  as  to  cause  the 
passenger  to  fall  while  alighting. — lb.  514. 

(b)     Pleading  and  Evidence. 

Carriers;  Passengers;  Injuries;  Pleading  and  Proof. — In  a  com- 
plaint alleging  that  plaintiff's  injuries  were  caused  by  defendant's 
negligent  conduct  of  its  business  while  carrying  her  as  a  passenger, 
the  charge  of  negligence  is  general,  and  proof  of  any  actionable 
negligence  of  the  defendant  or  any  of  its  employes  In  such  respect, 
is  sufficient.— J/.  &  O.  R.  R.  Co.  v.  Barber.  507. 

Same;  Evidence. — The  evidence  in  this  case  stated  and  ex- 
amined and  held  sufficient  to  submit  to  the  jury  the  question  Whether 
the  man  who  assisted  the  passenger  to  alight  was  the  conductor  or 
the  train  auditor,  and  also  sufficient  to  require  a  submission  to  the 
jury  the  question  as  to  whether  the  passenger  was  Jerked  from  the 
train,  and  whether  she  then  received  her  injury. — 76.  507. 

re)     Freight. 

Carriers;  Destruction  of  Freight;  Liability. — When  uninfluenced 
by  a  special  contract,  a  carrier's  undertaking  to  deliver  goods  to  a 
particular  destination  is  one  of  insurance  against  loss  or  damage 
except  such  as  may  be  occasioned  by  an  act  of  God,  the  public  enemy, 
or  through  fault  of  the  owner  or  his  agent. — Barron  v.  M.  ft  O.  R.  R. 
Co.  555. 

Same;  Burden  of  Proof. — When  a  shipper  shows  that  the  goods 
were  not  delivered  at  destination,  he  carries  the  burden  cast  upon 
him;  and  the  carrier,  in  order  to  relieve  itself  then  has  the  burden 
of  showing  that  the  loss  was  on  account  of  the  fault  of  the  owner 
or  his  agent,  or  because  of  an  act  of  God  or  the  public  enemy. — lb. 
555. 
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Same;  Limiiinff  Liability. — A  carrier  may,  by  special  contract, 
limit  and  qualify  its  liability  as  an  insurer  of  goods,  if  done  within 
the  limits  allowed  by  public  policy  and  the  considerations  of  right 
and  Justice. — Ih.  555. 

Same;  Stoppage  en  Route;  Carrier's  Liability. — Where  a  car- 
load of  lumber  was  shipped  under  a  waybill  providing  for  stoppage 
en  route,  and  the  delivery  of  the  carload  of  lumber  to  a  planing  mill 
to  be  planed,  and  then  shipped  to  destination,  and  the  lumber  was 
burned  while  in  the  planing  mill,  it  was  then  in  possession  of  the 
owner  or  his  agent,  the  planing  mill,  and  the  carrier's  liability  termi- 
nated for  the  time  being,  and  it  was  not  liable  for  the  destruction  of 
the  lumber  without  its  fault. — Ih.  555. 

2.     Of  Goods. 

(a)     Baggage. 

Carriers;  Baggage;  Action;  Pleading. — In  an  action  against  a 
carrier  for  putting  off  baggage  before  it  reached  its  destination,  a 
count  alleging  that  plaintiff's  trunk  was  put  off  the  car  to  which  he 
transferred,  but  which  did  not  -allege  that  the  trunk  was  transferred 
to  that  car  with  the  knowledge  or  consent  of  the  defendant,  and  did 
not  show  that  plaintiff  had,  in  any  way,  acquired  any  right  to  have 
his  trunk  carried  on  that  particular  car,  was  bad  on  demurrer 
for  failing  to  show  that  the  act  complained  of  constituted  a  breach 
of  ^Mty.— Birmingham  Ry.  L.  ft  P.  Co.  v.  Grant,  552. 

CARBYING  CONCEALED  WEAPONS. 

Carrying  Concealed  Weapons;  Affidavit;  Sufficiency. — ^Where 
the  affidavit  stated  that  the  affiant  has  probable  cause  for  believing 
'  and  does  believe  that  within  twelve  months  before  the  filing  of  the 
complaint  W.  carried  a  pistol  concealed  about  his  person,  which 
said  offense  has  been  committed  in  said  county,  etc.,  it  sufffficiently 
charges  the  offense  of  carrying  concealed  weapons. — Wylsonne  v. 
The  State,  188. 

CASE. 

See  Trover  and  Conversion. 

Case;  Nature  of;  Trespass. — An  action  of  trespass  on  the  case, 
is  devised  to  cover  all  cases  where  an  actionable  wrong  exists  for 
which  no  other  remedy  has  been  provided ;  it  is  based  on  the  Justice 
of  the  issues,  and  under  it  complete  recovery  may  be  had,  for  all 
the  damages  suffered  as  the  proximate  result  of  the  wrong. — Birm- 
ingham W.  W.  Co.  V.  Martini,  652. 

CHARGE  OF  COURT. 

See  Appeal  and  Error,  §  4c;  for  instruction  in  particular  actions 
or  crimes  see  appropriate  title. 

1.  Duty  of  Jury. 

Charge  of  Court;  Duty  of  Jury. — ^A  charge  asserting  that  it  is 
as  much  an  enforcement  of  the  law  to  discharge  an  accused  if  not 
proven  guilty  beyond  a  reasonable  doubt  as  to  convict  him  if  proven 
guilty  beyond  a  reasonable  doubt  was  properly  refused  as  argu- 
mentative and  as  stating  no  legal  proposition. — Humphries  v.  The 
State,  1. 

2.  Covered  by  those  Given. 

Same:  Covered  hy  Those  Oiven. — ^A  court  is  not  required  to 
give  charges  whidh  are  substantially  covered  in  so  far  us  proper 
by  those  already  given  on  request. — Humphries  v.  The  State,  1. 
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'  Same;  Covered  hy  Those  given, — ^It  is  not  error  to  refuse  In- 
structions substantially  covered  by  requested  instructions  given. — 
Montgomery  v.  The  State,  25. 

Charge  of  Court;  Covered  by  Those  Given, — It  is  not  error  to 
refuse  instructions  covered  by  requested  instructions  already  given. 
— Lundsford  v.  The  State,  38. 

Charge  of  Court;  Covered  by  Those  Cfiven, — ^A  trial  court  wlU 
not  be  put  in  error  for  refusing  charges  substantially  covered  hj 
written  charges  already  given. — Sills  v.  The  State,  73. 

Charge  of  Court;  Covered  by  Those  Oiven. — ^Where  writtea 
charges  requested  are  fully  covered  by  written  charges  already  given 
at  the  request  of  the  party,  the  court  will  not  be  put  in  error  for  re- 
fusing a  repetition  of  the  proposition. — Hunnicutt  L.  Co.  v,  M.  ft  O. 
R.  R,  Co.  436. 

3.  Argumentative. 

Charge  of  Court;  Argumentative  Instructions, — It  is  not  error 
to  give  instructions  merely  argumentative,  nor  is  it  error  to  refuse 
same. — Montgomery  v.  The  State,  25. 

Charge  of  Court;  Argumentative  Instructions. — ^A  charge  as- 
serting that  the  law  does  not  require  that  a  man  who  is  without 
fault  shall  lose  his  life  in  order  to  spare  that  of  his  neighbor,  and 
that  we  are  not  commanded  to  love  our  neighbor  better  than  our- 
selves, is  a  mere  argument  and  properly  refused. — Sanford  v.  The 
State,  81. 

Charge  of  Court;  Argumentative. — ^Where  the  charge  was 
violating  the  prohibition  law  a  charge  asserting  that  in  determining 
the  weight  to  be  given  the  testimony  of  certain  witnesses,  the  jury 
could  consider  that  they  were  deputy  sherifTs,  and  that  the  sherilT 
derived  his  compensation  from  fees,  was  properly  excluded  as  being 
argumentative. — Sapp  v.  The  State,  190. 

Same;  Argumentative. — A  trial  court  will  not  be  put  in  error 
for  refusing  a  charge  argumentative  in  its  tendencies,  and  baaed  on 
only  a  part  of  the  testimony,  especially  when  not  a  succinct  state- 
ment of  legal  principles. — Johnson  Bros,  Co.  v.  Bentley,  281. 

Same. — Where  the  action  was  for  breach  of  contract  of  employ- 
ment as  a  milliner  charges  requested  by  the  defendant  company  as- 
serting that  if  said  company  was  not  to  pay  plaintiff  for  her  alleged 
services  while  in  New  York,  the  jury  could  not  find  that  defendant 
owed  plaintiff  for  such  services,  and  if  plaintiff  was  employed  by 
the  month  defendant  did  not  breach  the  contract  by  discharghig  her 
at  the  end  of  the  month;  also  asserting  that  though  it  was  cus- 
tomary in  the  city  where  defendant's  business  was,  during  the- 
spring  when  plaintiff  was  employed,  for  milliners  to  be  employed 
by  the  season,  and  not  by  the  month,  yet  the  burden  was  on  the 
plaintiff  to  satisfy  the  jury  that  she  was  hired  by  the  season,  and 
they  could  not  look  to  the  custom  alone  in  determining  whether  she 
was  hired  by  the  season  or  month  and  if  the  evidence  on  the  ques- 
tion was  evenly  balanced,  the  jury  should  find  for  the  defendant,, 
were  properly  refused  as  argumentative. — lb.  281. 

4.  Weight  of  Evidence  and  Sufficiency. 

Same;  Weight  of  Evidence. — A  charge  singling  out  and  basing- 
an  acquittal  upon  belief  of  defendant's  testimony  alone  is  properly 
refused. — Montgomery  v.  The  State ^  25. 

Charge  of  Court;  Weight  of  Evidence, — A  charge  asserting  that 
there  was  no  evidence  that  defendant's  tMn  auditor  helped  plaintiff' 
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from  the  train,  is  one  on  the  weight  of  evidence,  and  is  an  in- 
vasion of  the  province  of  the  Jury. — M,  &  O.  R,  R,  Co,  v.  Barber,  507. 

4%.    Effect  of  Evidence. 

Same;  Effect  of  Evidence. — A  trial  court  has  no  right,  under  the 
statute,  to  charge  on  the  effect  of  evidence  of  its  own  motion. — Birm^ 
iiiffham  Ry.  L.  &  P.  Co.  v.  MurpUy,  588. 

Same. — lu  an  action  for  personal  injury  received  from  an  elec- 
trically charged  wire  a  charge  asserting  that  if  the  plaintiff  is  en- 
titled to  recover,  he  would  be  entitled  to  recover  punitive  damages,  on 
the  theory  that  the  injury  was  wantonly  inflicted  as  alleged  in  the 
complaint;  and  a  charge  that  it  is  within  the  discretion  of  the  Jury 
finding  for  plaintiff,  to  allow  punitive  damages,  without  limiting  the 
recovery  to  such  count,  when  considered  in  connection  with  other 
charges  defining  wantonness  declaring  that  the  question  of  punitive 
damages  is  in  the  sound  discretion  of  the  Jury,  defining  the  measure 
of  compensatory  damages,  and  authorizing  punitive  damages  on  the 
finding  by  the  Jury  that  the  wrong  doer  is  deserving  of  punishment, 
are  not  charged  on  the  facts ;  and  if  possessing  misleading  tendencies, 
are  not  grounds  for  reversal  in  the  absence  of  request  for  explanatory 
charges.— /6.  588. 

5.    Construction  of. 

Charge  of  Court;  Construction, — ^In  construing  the  "oral  charge 
the  portions  excepted  to  must  be  taken  in  connection  with  the 
whole  charge  and  with  the  evidence,  and  if  it  correctly  states  the 
law  as  a  whole,  the  fact  that  some  isolated  portions  thereof  may 
be  incorrect,  is  not  grounds  for  reversal. — Jackson  v.  The  State,  56. 
Same;  Oral  Charge;  Construction, — ^The  oral  charge  must  be 
construed  as  a  whole,  and  if  when  so  construed  it  correctly  states  the 
law,  a  reversal  will  not  be  granted  because  a  separate  part  thereof, 
standing  alone  and  unexplained,  is  erroneous. — Birmingham  Ry,  L. 
ft  P.  Co,  V,  Murphy,  58a 

(J.    Comments  by  Court  On. 

Charge  of  Court;  Comment  on  Facts, — ^Where  it  is  admitted 
that  accused  killed  decedent  with  a  pistol,  it  was  not  improper  to 
charge  that  it  appeared  from  the  evidence  that  accused  must  set  up 
something  by  way  of  Justification,  if  he  would  show  himself  guilt- 
less.—^'w6an  A*  V,  The  Stflte,  61. 

Charge  of  Court;  Request;  Qualification  by  Court, — It  was 
error  for  the  court,  after  having  given  a  written  charge  at  the  re- 
quest of  the  defendant  to  remark  within  the  hearing  of  the  Jury, 
"this  is  a  fool  charge,  but  I  will  give  it  to  you,  gentlemen  of  the 
Jury,  as  the  Supreme  Court  has  said  it  is  good  law;  but  in  my 
opinion,  it  is  misleading."  A  court  may  explain  a  written  charge 
given  to  the  Jury  at  the  instance  of  either  party,  but  may  not 
qualify  or  modify  it— Barker  v.  The  State,  02. 

7.     Stating  Issues. 

Same;  Stating  Issues, — ^Where  the  tendencies  of  the  evidence 
are  not  misstated  and  those  favorable  as  well  as  those  unfavorable 
are  properly  stated,  a  court  will  not  be  put  in  error  for  pointing 
out  facts  which  are  at  issue. — Eubanks  v.  The  State,  61. 

7^.    Applicability  to  Issues  and  Evidence. 

Charge  of  Court;  ApplicabUity  to  Issue. — Charges  should  em- 
body correct  legal  principles,  applicable  to  the  Issue  and  to  the  evi- 
dence, and  be  expressed  in  clear  and  unamtbiguous  language. — Bell  v. 
The  State,  160. 
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Same;  Issues, — Instructions  must  embody  legal  propositioDs 
applicable  to  the  issues  and  the  evidence  and  failing  to  do  so  are 
properly  refused. — Martin  v.  The  State,  175. 

Charge  of  Court;  Applicahility  to  Evidence, — ^Where  evidence  la 
admissible  for  one  purpose  only,  the  instructions  bearing  on  snch 
evidence  should  restrict  it  to  such  purposes. — McOuire  v.  The  State, 
218. 

Charge  of  Court;  Applicahility  to  Evidence, — ^Where  there  was 
-evidence  supporting  plaintiff's  claim,  independent  of  the  admissions 
of  the  defendant,  a  charge  assuming  that  the  only  evidence  support- 
ing the  claim  was  the  defendant's  admission,  was  properly  refused. 
— Johnson  v.  Lindsey  Bros,  338. 

8.  Flight. 

Charge  of  Court;  Flight, — ^A  charge  asserting  that  it  is  not 
every  flight  of  the  defendant  who  has  committed  a  homicide  that 
is  evidence  of  his  guilt,  but  flight  is  only  evidence  of  his  guilt  when 
such  flight  is  the  result  of  consciousness  of  guilt,  and  if  the  flight 
was  occasioned  by  fear  produced  by  the  kUling  of  decedent,  without 
regard  to  whether  the  killing  was  justifiable,  it  cannot  be  said  that 
flight  under  these  circumstances  is  evidence  of  guilt,  was  properly 
refused. — Flowers  v.  The  State,  65. 

Same;  Applicability  to  Evidence, — A  charge  asserting  that  the 
flight  of  a  defendant  may  or  may  not  be  a  circumstance  tending 
to  prove  guilt,  depending  upon  the  motive  which  prompted  it, 
whether  a  consciousness  of  guilt  and  a  pending  apprehension  of  be- 
ing brought  to  Justice  caused  the  flight,  or  whether  it  was  caused 
from  some  other  motive,  then  the  Jury  may  look  to  the  fact  that 
he  voluntarily  caused  the  arrest  to  be  effected,  and  voluntarily  re- 
turned for  trial,  was  properly  refused  where  the  motive  of  the  de- 
fendant and  whether  or  not  he  caused  his  own  arrest,  were  In  dis- 
pute.—/?). 65. 

8^.    Law  Question  to  Jury. 

Charge  of  Court;  Submitting  Questions  of  Law  to  Jury. — In  a 
prosecution  for  perjury,  a  charge  asserting  that  unless  the  jury  be- 
lieved that  the  words  imputed  to  accused  charged  such  other  with 
the  commission  of  perjury,  they  must  acquit,  was  properly  refused 
as  submitting  a  question  of  law  to  the  Jury. — Dungan  v.  The  State, 
235. 

9.  Presumption  of  Innocence. 

Same;  Presumption  of  Innocence. — A  charge  asserting  that  the 
presumption  of  Innocence  attends  defendant  throughout  the  trial  of 
this  case,  and  mjust  be  considered  by  the  Jury  In  his  own  behalf 
as  a  matter  of  evidence,  was  properly  refused,  since  such  presump- 
tion continues  only  until  the  evidence  leads  to  a  conclusion  of  guilt 
beyond  a  reasonable  doubt. — Flowers  v.  The  State,  65. 

10.  Singling  Out  Evidence. 

Same;  Singling  Out  Evidence. — Charges  which  single  out  and 
give  undue  prominence  to  the  particular  parts  of  the  testimony  are 
properly  refused. — San  ford  v.  The  State,  81. 

Charge  of  Court;  Singling  out  Testimony. — A  charge  contain- 
ing a  correct  proposition  of  law,  but  singling  out  a  particular  por- 
tion of  the  evidence,  may  be  refused  without  error. — Hcrndon  v. 
The  State,  118. 
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CHARGE  OF  COVRT—Continued. 

11.  Misleading. 

Charge  of  Court;  Misleading. — A  charge  asserting  that  If  the 
jury  have  a  reasonable  doubt  as  to  whether  or  not  accused  or  some- 
one else  kept  or  was  interested  in  keeping  a  gaming  table,  they 
must  acquit  the  defendant,  was  properly  refused  as  misleading  since 
the  defendant  and  someone  else  may  have  been  the  Joint  keepers 
of  the  table,  or  the  defendant  may  have  been  interested  in  keeping 
the  table,  although  someone  else  was  the  actual  keeper. — Martin  V' 
The  State,  175. 

Same, — A  charge  asserting  that  if  the  Jury  should  not  be  will- 
ing to  act  on  the  evidence,  if  it  was  in  relation  to  matters  of  most 
solemn  importance  to  their  own  interest,  they  must  find  accused  not 
guilty,  was  misleading  and  properly  refused. — J6.  175. 

Same. — A  charge  asserting  that  'the  jury  should  not  convict 
the  accused  without  a  reasonable  belief  in  his  guilt,  and  even  such 
reasonable  belief  might  not  be  sufficiently  shown  to  exclude  a  rea- 
sonable doubt  to  the  contrary,  was  properly  refused  as  speculative 
nnd  misleading. — lb.  175. 

Same;  Misleading. — Where  the  defendant  testified  in  his  own 
behalf  and  the  state  had  introduced  evidence  of  his  general  bad 
character,  a  charge  asserting  that  the  law  does  not  hold  that  a  man 
•  of  bad  character  cannot  tell  the  truth,  but  does  hold  that  a  man  of 
bad  character  is  more  apt  to  violate  the  law  and  to  testify  falsely 
than  a  man  of  good  character,  was  misleading  in  that  under  it,  the 
jury  could  consider  the  impeaching  testimony  not  alone  upon  the 
credibility  of  the  defendant's  testimony,  but  also  on  the  substantive 
question  of  his  gnUt—McOuirc  v.  The  State,  2l8. 

Same. — ^The  court  having  charged  that  the  jury  might  consider 
the  testimony  of  the  state  as  to  the  general  bad  character  of  the 
defendant,  who  testified  in  his  own  behalf,  not  only  on  the  question 
of  his  credibility,  but  on  the  question  of  his  guilt,  it  was  error  to 
refuse  a  charge  asserting  that  the  character  of  the  defendant  was 
not  involved  further  than  in  considering  the  weight  to  be  given  his 
evidence.— /&.  218. 

Charge  of  Court:  Misleading. — A  charge  asserting  that  if  the 
jury  was  unable  to  harmonize  the  testimony  of  the  plaintiff  and 
defendant,  and  was  unable  to  say  who  was  telling  the  truth  as  to 
the  contract,  they  should  not  find  for  the  plaintiff,  was  properly  re- 
fused as  misleading ;  it  was  also  properly  refused  in  that  it  was  an 
attempt  to  charge  on  the  weight  of  evidence,  and  was  erroneous 
because  plaintiff  would  not  be  precluded  from  recovering  under 
the  circumstances  hypothesi;5ed. — Johnson  Btos.  Co.  v.  Bentley,  281. 

12.  Abstract. 

Same;  Abstract. — ^Where  there  Was  no  evidence  that  one  of 
two  different  persons  committed  the  offense,  or  that  any  witness 
was  an  accomplice,  instructions  as  to  accomplices,  and  the  acquittal 
of  several  persons  on  reasonable  doubt  as  to  which  was  guilty,  were 
properly  refused  as  being  abstract. — Sapp  v.  The  State,  190. 

12%.    Questions  for  Court  or  Jury.  ^ 

Charge  of  Court;  Questions  for  Jury  or  Court. — ^Where  the  facts 
are  admitted  or  are  undisputed,  and  are  such  that  men  of  ordinary 
intelligence  may  reasonably  draw  different  conclusions,  or  inferences 
therefrom,  the  issue  is  generally'  for  the  jury;  it  is  only  when  the 
facts  are  such  that  all  reasonable  conclusions  must  be  the  same  that 
the  question  becomes  one  for  the  court-^Birmingham  Ry.  L.  &  P. 
Co,  V.  Murphy f  588. 

44  CA 
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CHARGE  OF  COURT— Con«nttcd. 

13.  Reasonable  Doubt 

Same;  Reasonable  Douht. — A  charge  requiring  an  acquittal  un- 
less the  Jury  "believes"  a  material  fact,  is  properly  refused,  as  It 
essential  only  that  the  evidence  dispels  a  reasonable  doubt. — Dungan 
V.  The  State,  235. 

14.  Directing  Verdict. 

Charge  of  Court;  Directing  Verdict. — ^The  facts  and  drcom- 
stances  of  this  case  stated  and  held  sufficient  to  authorize  the  court 
In  directing  a  verdict  for  the  defendant,  notwithstanding  no  request 
was  made  therefor. — Thomas  v.  Smoot,  407. 

Charge  of  Court;  Directing  Verdict. — Where  the  evidence  is  In 
conflict  or  different  reasonable  Inferences  may  be  drjawn  th«^ 
from,  it  Is  not  proper  to  dfrect  the  Ycr^ct,-^Birmingham  Ry.  L,  ft 
P.  Co.  V.  Camp,  649. 

15.  Inconsistent. 

Charge  of  Court;  Inconsistent  Instructions. — Where  the  action 
was  detinue  for  goods  conditionally  sold^  and  the  defense  was  dam- 
ages by  way  of  recoupment  for  failure  of  seller  to  deliver  the  goods 
within  the  tlote  contracted  for,  instructions  that  damages  were  not 
the  subject  of  setoff,  and  instructions  that  the  damages  should  be  de- 
ducted from  the  amount  due  on  the  purchase  priee,  were  not  in- 
consistent  as  the  first  charge  recognized  the  distinction  betweecn 
setoff  and  recoupment. — Adams  Mach.  Co.  v.  So.  Si.  L.  Oo.  471. 

16.  Curing  Error. 

Same;  Curing  ^rror.— Although  the  court  improperly  charged 
on  the  effect  of  the  testimony  without  request,  yet  it  gave  a  similar 
charge  requested  in  writing  by  the  party  as  authorized  by  section 
5362,  Code  1907,  and  thereby  cured  the  previous  error. — Adams  Mach. 
Co.  V.  So.  St.  L.  Co.  471. 

CODE  SECTIONS  CITED  OR  COJ^STRUED. 

2.  Selma  St.  ft  S.  Ry.  Co.  v.  Martin,  532. 

1216.  Turner  v.  Town  of  Llneville,  454. 

1221.  Harris  v.  The  State,  116. 

1222*  Turner  v.  Town  of  Llaeville,  454. 

1251.  Turner  v.  Town  of  Linevill,e,  454. 

1275.  City  of  N.  Decatur  v.  Chappell,  564. 

1361.  Gamer  v.-  City  of  Anniston,  389. 

1362.  Garner  v.  City  of  Anniston,  389. 

1363.  Garner  v.  City  of  Anniston,  389. 

1364.  Garner  v.  City  of  Anniston,  389. 
1451.  Turner  v.  Town  of  Llneville,  454. 
2361.  Subd.  27.    Gann  v.  Long  ft  Son,  274. 
2874.  Simmons  v.  Sfaarpe,  385. 

3019.  Flake  v.  The  State,  134. 

3019.  Leeth  v.  Kornnmn,  Sawyer  ft  Co.  311. 

3022.  Flake  v.  The  State,  134. 

3255.  Mobile  L.  ft  Ry.  Co.  v.  George,  545. 

3349.  Gann  v.  Long  ft  Son.  274. 

3662.  Kendrick  et  al.  v.  Chafin,  452. 

3675.  Clarke  v.  The  State,  196, 

3747.  Dungan  v.  The  State,  235. 

3789.  Adams  Mach.  Co.  v.  So.  St.  L.  Co.  471. 

3966.  Simmons  v.  Sharpe,  385. 

3973.  Hunnicutt  L.  Co.  v.  M.  ft  O.  R.  R.  Oo.  488. 
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3983.  Ex  parte  Law,  257. 

3988.  Ex  parte  Law,  257. 

4049.  Montgomery-Moore  M.  Co.  v.  Leeth,  324. 

4055.  Montgomery-Moore  M.  Co.  v.  Leeth,  324. 

4245.  Means  v.  Morgan,  547. 

4289.  Phillip  C.  M.  Co.  v.  So.  Const  Co.  292. 

4312.  Carpenter-Baggett  ft  Co.  v.  Miller,  373. 

4313.  Carpenter-Baggett  ft  Co.  v.  Miller,  373. 

431G.  Montgomery  Candy  Co.  v.  Wertbheimer-  S.  S.  Co,  403. 

4897.  Young  v.  Campbell,  493. 

4898.  Yqung  v.  Can«)bell,  493. 
5302.  Humphries  v.  The  State,  1. 

5362.  Adams  Mach.  Co.  v.   So.   St  L.  Ca  471. 

5364.  Humphries  v.  The  State,  1. 

5364.  Adams  Mach.  Co.  v.  So.  St.  L.  Co.  471. 

5474.  Selma  St  ft  S.  Ry.  Co.  v.  Martin,  537. 

5476.  Selma  St.  ft  S.  Ry.  Co.  v.  Martin,  537. 

6242.  Rowe  v.  The  State,  238. 

6269.  Flowers  v.  The  State,  65. 

6273.  Flowers  v.  The  State,  65. 

6303.  Wray  v.  The  State,  139. 

6584.  Clarke  v.  The  State,  196. 

6638  Clarke  v.  The  State,  196. 

6743.  Tviri^ei:  v.  Town  of  Lineville,  45^. 

6828.  Mitchell  v.  The  State,  147. 

6828.  Wall  V.  The  State,  157. 

6893.  Wheat  v.  The  State,  242. 

6985.  Martin  v.  The  State,  175. 

7086.  Sanders  v.  The  State,  13. 

7087.  Sanders  v.  The  State,  13. 
7132.  Maddox  v.  The  State,  244. 
7136.  Flowers  v.  The  State,  65. 
7151.  Wray  v.  The  State,  139. 
7151.  MitcbeU  v.  The  State,  147. 

7160.  Parker  v.  The  State,  127. 

7161.  Wall  V.  The  State,  157. 
7161.  Maddox  v.  The  State,  244. 
7262.  Flowers  v.  The  State,  65. 
7264.  Flowers  v.  The  State.  65. 
7340.  Dungan  v.  The  State,  235. 

7346.  Parker  v.  The  State,  127. 

7347.  Wilson  v.  The  State,  203, 
7542.  Maddox  v.  The  State,  244. 
7635.  Clarke  v.  The  State,  196. 

COMMISSIONS. 

See  Brokers:  Principal  and  Agent 
COMPROMISE  AND  SETTLEMENT. 

Comprofnise  and  Settlement;  Part  Payment;  Consideration. — 
Where  a  claim  is  unliquidated  and  the  balance  above  a  specified  sum 
is  in  dispute,  the  payment  of  the  specified  sum  In  settlement  of  the 
claim  Is  not  a  consideration  for  the  settlement  of  the  entire  claim, 
unless  accepted  in  full,  or  unless  there  are  mutual  concessions  at- 
tendant qn  the  payment — Borden  &  Co,  v.  Vinegar  B,  L.  Co.  354. 

Same;  AQOord  and  Satisfaction. — ^Wbere  the  demand  is  unliqui- 
dated and  the  debtor  pays  l^  way  of  compromise  something  more 
than  he  admitted  to  be  due  in  satisfaction  of  the  entire  debt  and 
the  cr^itor  accepts  such  payment,  there  is  an  accord  and  satisfac- 
tion of  the  entire  claim.— /ft.  354. 
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COMPROMISE. 

Offers  lo,  see  Evidence,  9  18. 
CONDITIONAL   SALES. 

See  Sales,  §  5. 
CONFESSIONS. 

See  Evidence,  §  17. 
CONSPIRACY. 

Conspiracy;  Co-conspirators, — A  charge  asserting  that  unless 
the  defendant  fired  the  fatal  shot,  or  was  instrumental  in  procuring 
someone  else  to  do  so,  he  should  be  acquitted,  and  that  unless  the 
Jury  believed  that  accused  killed  the  defendant  or  toolc  part  In  kill- 
ing him,  they  could  not  convict,,  was  properly  refused  as  requiring  an 
acquittal  if  accused  did  not  fire  the  fatal  shot,  and  did  not  aid  in 
procuring  someone  else  .to  do  so,  although  he  might  have  entered 
into  a  conspiracy  and  abetted  another  conspirator  who  fired  the  fatal 
shot,  though  not  personally  present  and  not  actually  participating. — 
Humphries  v.  The  State,  1. 

CONSTITUTIONAL   LAW. 

Soe  Indictment  and  Information. 

1.     Right  of  Trial  by  Jur>'. 

Same;  Right  to  Trial  by;  Constitutional  and  Statutory  Pro- 
r<«ion.-— The  Local  Act  of  1907,  p.  61,  and  Act  1909,  p.  316*  when 
construed  together  do  not,  in  any  way,  affect  or  violate  the  consti- 
tutional rights  of  trial  by  jury  in  St  Clair  county. — Shell  v.  The 
State,  207. 

CONSTITUTION  CITED  AND  CONSTRUED. 

Section  143.     Mobile  L.  ft  Ry.  Co.  v.  George,  545. 
CONTINUANCE. 

Continuance;  Discretion. — In  the  absence  of  abuse  of  discre- 
tion, a  trial  court  will  not  be  put  in  error  for  refusing  a  motion 
for  continuance  on  account  of  absent  witnesses. — Gilbert  r.  The 
State,  94. 

Continuances ;  Refusal;  Discretion, — ^Where  the,  movant  -was 
previously  offered  compulsory  process  to  compel  the  attendance  of 
an  absent  witness,  and  was  told  that  the  case  would  not  be  again 
continued  on  account  of  the  absence  of  such  witness,  and  the 
accused  failed  to  take  advantage  of  the  xx>mpulBory  process  offered, 
it  was  not  an  abuse  of  the  trial  court's  discretion  to  refuse  to  grant 
n  continuance  on  account  of  such  absent  witness. — Sapp  r.  The  State, 
190. 

Same;  Absent  Testimony. — It  was  not  error  to  refuse  to  re- 
quire the  state  to  be  put  upon  a  showing  as  to  the  testimony  of  an 
absent  witness  of  the  defendant. — lb.  190. 

Continuance;  Grounds  for. — An  accused  .is  not  entitled  to  a 
continuance  merely  because  the  official  stenographer  absented  him- 
self without  cause,  and  without  supplying  anyone  to  take  his  place, 
and  no  other  stenographer  being  within  reach,  notwithstanding 
Acts  1909,  p.  264,  requires  the  official  stenographer  to  make  ii  report 
of  the  tesliniony  of  witnesses.— Wi7«on  t\  The  State.  203. 

Continuance;  Statutory  Right. — ^The  purpose  of  the  act  creat- 
ing the  county  court  of  Clarke  county  (Local  Acts  1907,  p.  869),  Is  to 
secure  to  an  accused,  making  a  demand  therefor,  a  jury  trial,  and 
hence,  when  a  defendant  demands  and  receives  a  jury  trial  in  6uch 
court  he  is  not  in  position  to  complain  of  a  refusal  of  the  -court  to 
continue  the  case  to  the  next  term. — Banks  v.  The  State,  247. 
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Bame;  Discretion.— The  granting  or  refusing  of  continuances 
rests  largely  in  the  dlcnretion  of  the  trial  court,  and  will  not  be  re- 
viewed unless  abuse  is  shown. — lb.  247. 

CONTRACTS, 
fiee  Sales. 

1.  Validity. 

Contracts;  Validity;  Statutes- — ^The  proylsions  of  sections  2361, 
8ubd.  27  Code  1907  are  obviously  for  revenue,  and  not  Intended  as  in- 
validating contracts;  hence  a  contract  for  the  purchase  of  cotton  is 
not  invalid  because  the  buyer  failed  to  pay  the  license  as  required 
by  said  section. — Gann  v.  Long  &  Bon,  274. 

Contract;  Validity;  Certainty. — Where  the  defendant  owned 
several  hundred  acres  of  land  around  the  old  workings,  and  no  speci- 
fic acreage  was  set  apart  to  plaintiff  under  the  contract  and  he  was 
never  actually  put  in  possession  of  any  part  thereof,  a  contract  that 
plaintiff  was  to  mine  coal  at  No.  2  Mine  of  No.  1  division  of  defend- 
ant's mine,  No.  2  Mine,  including  seven  to  ten  acres  to  the  right  of 
No.  1  old  workings,  was  void  for  uncertainty. — Red  Star  Coal  Co.  t?» 
Graves,  321. 

Bame;  Essentials;  Certainty. — The  test  of  the  sufficiency  of  a 
contract  describing  lands  is  whether  specific  performance  can  be  had 
according  to  its  terms.  — lb.  321. 

Contracts;  Invalidity;  Public  Policy. — ^The  public  policy  that 
will  render  a  contract  void  is  that  evidenced  by  the  Constitution,  the 
statutes,  or  definite  principles  of  customary  law  developed  in  the 
course  of  Judicial  decision,  and  the  courts  will  not  declare  contracts 
void  on  such  ground  except  in  a  clear  case. — Couch  v*  Hutchinson, 
444. 

Same;  Burden  of  Proof. — The  burden  of  establishing  the  in- 
validity of  the  contract  because  contrary  to  public  policy  is  upon 
the  party  asserting  it — Id.  444. 

Same;  Agency  Contract. — In  the  absence  of  any  suggestion  that 
the  patented  article  is  without  merit,  a  contract  for  the  sale  of  an 
agency  contract  whereby  a  party  acquires,  subject  to  certain  condi- 
tions, the  right  to  sell  patent  churns,  and  the  power  to  sell  on  com- 
mission to  others  similar  privileges  and  designated  classes  of  agencies 
under  designated  letters  patent,  in  territory  not  previously  appro- 
priated, is  not  invalid  as  contrary  to  public  policy. — lb.  444. 

2.  Gaming. 

Gaming;  Futures;  Crops  to  be  Groum, — ^The  products  of  the 
soil  yet  to  be  grown  are  subject  to  a  valid  sale,  and  a  sale  of  cotton 
to  be  grown  is  not  such  a  deal  in  "futures"  as  is  prohibited  by  sec- 
tion 3349  Code  1907,  if  there  is  no  agreement  that  there  shall  be  no 
actual  delivery  of  the  cotton,  and  that  the  transaction  shall  be  set- 
tled on  a  future  day  by  the  loser  paying  the  winner  the  difference 
between  the  market  and  the  contract  price. — Qann  v.  Long  t  fion,  2' ! 

3.  Breach. 

(a)     Complaint. 

Contracts;  Breach;  Complaint — The  complaint  in  this  cause 
examined  and  held  not  subject  to  demurrer  for  uncertainty  in  fail- 
ing to  show  when  the  roofing  was  put  on  the  house  by  the  defend- 
ants; when  plaintiff  notified  defendant  of  its  leaky  condition  and 
made  a  demand  for  replacement;  or  for  failure  to  show  that  the 
guaranty  was  in  writing,  or  that  plaintiffs  ever  paid  the  defendants 
for  the  defective  root.— -Phillip  Carey  Mfg.  Co.  v.  So.  Const.  Co.,  292. 
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CONTRACTS — Continued. 

4.  Actions  and  Defenses. 

Contracts;  Action j^  Defenses. — A  plaintiff  may  not  recover  on 
the  contract  which  he  himself  has  violated.— TAoiwa*  r.  Smoot,  407. 

Same. — ^There  can  be  no  recovery  upon  a  contract  except  in 
pursuance  of  its  terms. — 75.  407. 

5.  Rescission. 

Same;  Rescission. — A  plaintiff  cannot  i-ecover  upon  a  contract 
which  has  been  rescinded  by  mutual  agreement. — Thomas  r.  Smoot, 
407. 

CORAM  VOBIS. 
See  Judgment,   9  2. 

CORPORATIONS. 

1.  Personal  Liability  of  Officer. 

Corporatiotis ;  Officers;  Personal  Liability;  Ultra  Vires  Acts.— 
Where  the  president  of  a  corporation  signed  the  corporate  name  by 
himself  as  president  to  an  accommodation  note,  and  the  corporation 
was  without  power  to  become  an  accommodation  endorser,  and  the 
signing  was  under  a  mistake  of  law,  and  without  any  intent  on  the 
part  of  the  president  to  render  himself  personally  liable,  he  would 
not  be  so  liable.— iro//e  &  Son  v.  McKcon,  421. 

COSTS  AND   FEES. 

Costs;  Removal  Fees;  Sentence  for. — Construing  together  sec- 
tions 65.S4,  6638  and  7635,  it  is  held  that  execution  is  not  the  exclu- 
sive method  of  collecting  costs  for  removing  a  prisoner  in  a  mis- 
demeanor case,  and  that  the  defendant  may  be  sentenced  to  hard 
labor  to  pay  such  fee. — Clarke  r.  The  State.  196. 

Same;  Rate. — One  convicted  of  a  misdemeanor  should  be  sen- 
tenced for  costs  at  the  rate  of  75  cents  per  day,  as  provided  by 
section  3675,  Code  1907.  But  the  sentence  for  a  less  amount  would 
not  work  a  reversal  but  the  judgment  will  be  corrected  and  affirmed 
as  corrected. — Ih.  196. 

2.  Recovery  of. 

Costs;  Recovery. — In  an  action  on  a  contract,  the  successful 
party  is  entitleil  to  recover  full  costs. — Kendrick  et  al.  r.  Chafin.  452. 

COI'RTS. 

1.     Jurisdiction. 

Courts;  Jurisdiction;  Amount  in  Controversy. — ^In  a  suit  for 
negligent  personal  injury,  or  for  injury  to  animal,  where  the  com- 
plaint demands  exactly  $50.00,  the  circuit  court  has  no  original 
jurisdiction  under  the  provisions  of  section  143,  Constitution  1901.— 
Mohile  L.  &  Ry.  v.  George,  545. 

COURT  RULES. 
32.     Sup.  Ct.  Lvcaa  v.  Mays,  et  al  497. 

CRIMINAL  LAW. 

For  particular  crimes  see  appropriate  title. 

1.     Former  Jeopardy. 

Criminal  Law;  Former  Jeopardy;  Conviction  hy  Recorder.— 
Where  the  facts  charged  constituted  a  felony,  a  conviction  by  the 
mayor  or  recorder  of  a  city  of  an  assault,  is  not  a  bar  to  a  prose- 
cution for  rape.     (Sec.  1221,  Code  1907.)— -Harris  v.  The  State,  116. 
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2.  New  Trial. 

Appeal  and  Error;  Discretion;  New  Trial. — ^The  granting  or 
refusing  of  a  new  trial  in  a  criminal  case  is  within  the  irrevisable 
discretion  of  tlie  trial  court. — Herndon  v.  The  State,  118. 

New  Trial;  Criminal  Caae^. — It  is  within  the  irrevisable  dis- 
cretion of  the  trial  court  to  grant  or  refuse  a  motion  for  new  trial 
in  a  criminal  case. — Bell  v.  The  State,  150. 

3.  Limitation   of   Presecutions. 

Criminal  Law;  Prosecution;  Commencement;  Limitation. — 
An  assault  to  rape  is  one  of  the  offenses  covered  by  Sec.  7346  Code 
1907,  and  prosecutions  therefor  must  be  commenced  within  three 
years;  and  where  it  appears  that  the  indictment  was  found  more 
than  three  years  after  the  commission  of  the  offense,  and  the  in- 
dictment appears  to  have  been  the  commencement  of  the  prosecu- 
tion, a  conviction  therefor  will  be  reversed  on  appeal,  it  affirma- 
tively appearing  from  the  record  that  the  crime  was  barred  by  lim- 
itations.—Parser  V.  The  State,  127. 

Same;  Illegal  Indictment. — An  indictment  found  at  a  term  of 
the  court  held  at  a  time  not  authorized  by  law,  or  at  an  illegal 
term,  is  void,  and  cannot  be  said  to  be  the  commencement  of  a 
prosecution. — lb.  127. 

Limitations;  Plea. — While  it  is  not  necessary,  under  the  code 
pleading,  for  an  indictment  to  allege  the  time  when  the  offense  was 
committed,  it  contains,  in  legal  contemplation,  an  averment  that 
the  offense  was  committed  within  the  time  of  the  statute  of  limi- 
tations; and  hence  a  defendant  in  a  criminal  case  is  not  required 
to  file  a  plea  of  the  statute  of  limitations.  If  the  evidence  fails  to 
disclose  that  the  offense  was  committed  within  the  statute,  the 
state  fails  to  make  out  its  case. — /ft.  127. 

Limitation;  Statutes;  "Short  Time  Before." — ^Where  the  de- 
fendant was  indicted  for  illegally  selling  whisky  and  a  witness 
testified  that  he  purchased  the  whisky  a  short  time  before  the 
grand  jury  returned  the  indictment  against  the  defendant  in  this 
case,  it  became  a  question  for  the  jury  as  to  whether  the  offense 
was  committed  within  twelve  months  and  It  could  not  be  said  as  a 
matter  of  law  that  the  prosecution  was  barred  under  section  7344, 
Code  1907.— Wilson  v.  The  State,  203. 

4.  Alibi. 

Criminal  Law;  Alihi;  Charge  of  Court. — ^An  instruction  that 
in  weighing  the  testimony  of  an  alibi,  the  jury  must  give  it  the 
same  weight  as  any  other  material  fact  in  the  case,  and  that  if  the 
defendant  should  fail  in  any  way  or  in  any  manner  in  the  proof 
of  the  alibi,  that  was  a  circumstance  that  may  be  weighed  against 
the  defendant,  in  connection  with  all  the  other  evidence,  is  a  proper 
statement. — Wray  v.  The  State,  139. 

5.  Venue. 

Criminal  Law;  Venue;  Judicial  Notice. — The  court  takes  judi- 
cial notice  of  the  territory  embraced  within  the  jurisdiction  of  the 
city  court  of  the  city  in  which  the  trial  is  being  had,  and  hence, 
proof  that  liquor  was  unlawfully  sold  within  a  certain  city,  is 
sufficient  proof  of  venue. — Sapp  v.  The  State,  190. 

CUSTOM  AND  USAGE. 

Custom  and  Usage;  Contract;  Evidence. — ^Where  a  contract  for 
the  transportation  of  lumber  provided  for  stoppage  en  route  for 
dressing  and  the  lumber  was  destroyed  by  fire  while  in  the  planing 
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mill,  evidence  touching  the  general  custom  in  shipping  lumber  wheo 
dressing  in  transit  arrangements  are  allowed,  was  admissible,  not  for 
the  purpose  of  varying  or  changing  the  contract,  but  to  enable  the 
court  to  arrive  at  the  real  meaning  of  the  parties  who  are  presumed 
to  have  contracted  in  conformity  to  the  established  usage. — Barron 
V.  M,  ft  O.  R.  R.  Co.  555. 

DAMAGES. 
For  damages  in  particular  actions  see  appropriate  title. 
1.    Measure,  etc. 

Damages;  AaBessment;  Evidence. — Where  the  action  is  for  ac- 
tual damages  which  are  uncertain,  or  have  not  been  admitted,  the 
burden  of  establishing  the  amount  thereof  by  evidoice  is  on 
the  plaintiff.— fti«er  v.  Hoy,  358. 

Damages;  Breach  of  Contract. — A  party  who  breaches  his  con- 
tract cannot  escape  liability  for  damages  because  of  difficulty  in 
finding  a  perfect  measure  of  damages;  it  is  enough  that  the  eyi- 
dence  furnished  data  for  an  approximate  estimate  of  the  damages. 
Adams  Mach.  Co.  v.  8o.  St.  L.  Co.  471. 

Damages;  Personal  Injury;  Pleading  and  Proof. — ^Where  the 
complaint  alleged  that  plaintiff's  hip  and  body  were  injured,  it  is 
competent  to  show  injury  to  either  as  a  basis  for  recovery. — M.  ft  O. 
R.  R.  Co.  V.  Barber,  507. 

Damages;  Breach  of  Contract;  Measure. — ^Damages  recoverable 
for  the  breach  of  the  contract  are  such  as  are  the  natural  proximate 
consequences  of  the  breach,  such  as  may  be  reasonably  supposed  to 
have  been  within  the  contemplation  of  the  parties  at  the  time  of  the 
making  of  the  contract,  as  the  probable  result  of  itb  breach ;  this  is 
true  whether  the  action  be  in  assumpsit  for  the  breach  or  in  tres- 
pass on  the  case. — Birmingham  W.  W.  Co,  v.  Martini,  652. 

Same;  Torts;  Measure. — ^Damages  recoverable  for  a  tortious 
act  not  associated  in  any  manner  with  a  contract  or  its  breach  are 
the  damages  naturally  and  proximately  caused  by  the  wrong  whether 
contemplated  by  the  wrong  doer  or  not. — Ih.  652. 

Same;  Injury  to  Feeling. — Injury  to  the  feelings  Is  an  element 
of  damage  where  there  has  been  a  physical  injury  to  the  person 
causing  mental  suffering,  but  generally  speaking,  damages  for  men- 
tal distress  are  not  recoverable  where  a  tort  results  in  mere  injury 
to  i)roperty. — lb.  0)52. 

Same;  Injury  to  Real  Estate;  Measure. — As  a  general  rule,  the 
measure  of  damages  for  permanent  injury  to  real  estate  is  the 
difference  between  the  market  value  before  and  after  the  injury,  to- 
gether with  such  special  damages  as  proximately  and  naturally  re- 
sulto<l  from  the  wrong. — Ih.  652.  , 

Same;  Temporary  Injuries. — Where  the  injury  to  real  estate  is 
merely  temporary,  the  general  rule  is  that  the  measure  of  damages 
is  tiie  depreciation  of  the  rental  value  during  the  time  of  the  injury, 
together  with  any  si)eclal  damages  proximately  and  naturally  re- 
sulting from  the  wrong. — Ih.  652. 

Same;  Private  yuisancc;  Injury  to  Feelings. — A  nuisance 
caused  by  pools  of  water  formed  in  an  owner's  yard  from  water 
pipes  used  by  a  water  company  to  supply  customers  with  water,  is 
not  merely  a  nuisance  affecting  the  value  of  the  property,  but  a 
nuisance  affecting  the  home  of  the  owner  who  sustains  injury  from 
the  odors  and  malarial  emanations  from  the  pool;  and  where  the 
owner  suffers  physical  annoyance  as  the  result  he  can  recover  dam- 
ages for  injury  to  his  feelings. — Ih.  652. 
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Same. — One  who  suflPers  physical  Injury  from  a  nuisance  may 
not  recover  for  any  mental  suffering  due  to  sickness  of  members  of 
his  family  caused  by  the  nuisance,  but  he  may  recover  for  loss  of 
time  incurred  by  him  on  that  account,  and  expenses  Incurred,  and 
the  value  of  the  services  lost  by  him  by  reason  of  such  sickness. — 
76.  652. 

2.  Proximate  Cause. 

Damages;  Instructions;  Proximate  Cause. — ^A  charge  Instruct- 
ing for  the  recovery  of  damages  for  permanent  injury  as  one  Item, 
mental  and  physical  suffering  as  another  item,  and  diminution  in 
earning  capacity  as  another  item,  but  which  falls  to  hypothesize 
the  damages  as  being  proximately  caused  by  the  defendant's  fault 
or  negligence,  is  error. — Birmingham  Ry,  L.  &  P.  Co.  v.  Moore,  489. 

3.  Punitive. 

Damages;  Punitive  Damages;  Right  to  Recover. — ^Where  a  in- 
Jury  is  inflicted  by  wanton  or  Intentional  conduct,  or  results  from 
such  gross  negligence  as  to  raise  a  presumption  that  the  person  at 
fault  was  conscious  of  the  probable  consequences  of  his  negligence, 
and  indifferent  to  the  danger  of  injury  to  the  person  or  property  of 
others,  or  where  the  act  was  done  willfully,  the  person  injured  may 
recover  punitive  damages. — Birmingham  W.  W.  Co.  v.  Wilson,  581. 

Damages;  Personal  Injury;  Punitive  Damages. — ^Where  the  Jury 
gave  to  one  suing  for  personal  injury  a  sum  sufficient  to  compensate 
for  the  actual  damage  sustained,  they  gave  him  all  that  he  was  en- 
titled to  as  a  matter  of  right,  and  any  amount  in  addition  thereto 
because  of  the  wrongdoer's  wantonness  was  added  simply  as  a  pun- 
ishment to  the  wrong-doer. — Birmingham  Ry.  L.  &  P.  Co.  v.  Murphy, 
588. 

Same;  Actual  and  Punitive. — Whether  injuries  to  a  child  by  con- 
tact with  a  live  wire  suspended  over  a  street  was  serious  or  only 
painful,  bears  on  the  question  of  the  amount  of  actual  damages,  and 
also  on  the  question  of  wantonness  in  permitting  the  wire  to  remain 
where  it  was  dangerous  to  human  life,  in  which  case  the  punishment 
for  wantonness  could  properly  be  greater  than  if  the  wire  was  not 
a  dangerous  Instrument,  but  one  calculated  to  produce  more  or  less 
painful  injuries.— 75.  588. 

Damages;  Actual;  Punitive. — Actual  damages  are  such  as  are 
recoverable  at  law  from  a  wrong  doer  by  the  Injured  party  as  a  mat- 
ter of  right  as  compensation  for  the  actual  loss  sustained  l>y  hlni 
by  reason  of  the  wrong;  punitive  damages  are  such  damages  over 
and  above  actual  damages,  as  will  compensate  the  person  for  his  ac- 
tual loss,  the  imposition  of  which  the  law  permits  In  proper  cases 
at  the  discretion  of  the  jury,  not  because  the  party  Injured  is  en- 
titled to  them  as  a  matter  of  right,  but  as  a  punishment  to  the 
wrong  doer  and  to  deter  him  and  other  engaged  in  the  same  busi- 
ness from  such  wrong  doing  in  the  future. — Birmingham  W.  W.  Co. 
V.  Kciley,  629. 

Same;  Exemplary  Damages;  Discretion  of  Jury. — ^Where  ex- 
emplary damages  are  allowable,  the  amount  is*  in  the  discretion  of 
the  jury  subject  to  revision  by  the  court  for  manifest  injustice  or 
error. — 76.  629. 

Same. — ^Exemplary  damages  are  recoverable  not  only  for  acts 
maliciously  perpetrated,  but  also  in  cases  where  the  defendant  know- 
ingly, wantonly  or  recklessly  does  an  act  fraught  with  probable  in- 
Jury  to  person  or  property,  and  ultimately  producing  such  injury  or 
damage. — 76.  629. 
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Hame;  Jury  Question. — Where  there  is  eridence  to  warrant  the 
imposition  of  exemplary  damages,  it  becomes  the  duty  of  the  court 
to  submit  the  question  to  the  jury  as  the  sufficiency  of  the  evidence 
is  for  the  jury  aione. — lb.  620. 

4.     Duty  to  Mitigate. 

Damages;  Mitigation. — ^Unless  it  is  otherwise  shown  by  the  evi- 
dence the  burden  of  proving  that  damages  resulting  from  the  breach 
of  the  contract  were  augmented  by  plain titTs  failure  to  minimize  the 
loss,  rests  on  the  defendant — Ala.  S.  ft  /.  Co.  r.  Kratzer  I.  C.  Co.  604. 

DEPOSITIONS. 

Depositions ;  Objection;  Time;  Waiver. — ^Tnder  the  rule  that  a 
question  must  be  objected  to  before  the  witness  answered,  or  the  ob- 
jection is  waived,  a  waiver  of  this  requirement  is  not  shown,  where 
the  parties  on  taking  the  deiM>sition  agreed  that  any  objection  which 
might  have  been  urged  before  the  commissioner  could  be  objected  to 
at  the  trial. — Republic  I.  &  8.  Co.  v.  Lawson,  525. 

DETINUE. 

Detinue;  Plea;  Sufficiency. — A  special  plea  in  a  detinue  action 
which  alleged  that  in  a  former  action  between  the  plaintiff  and  bis 
partner,  a  receiver  was  appointed  to  take  possession  of  the  firm 
property,  that  the  receiver  duly  took  charge  of  all  of  the  firm  prop- 
erty including  the  property  involved  in  this  suit,  that  the  property 
of  such  firm  including  the  property  involved  in  this  suit,  was  8ul>- 
sequently  sold  by  the  receiver  under  an  order  of  the  court,  and  that 
the  receiver  filed  a  report  of  the  sale  showing  that  he  sold  the 
property  involved  to  one  J.,  and  that  defendant  bought  from  said 
J.  w.as  bad  for  a  failure  to  allege  that  the  particular  property  i/ur- 
chased  was  the  property  of  the  partnership. — Kettler  v.  Brooke,  484. 

Detinue;  Evidence. — Where  the  action  was  detinue  for  a  horse, 
and  the  defendant  claimed  that  he  acquired  the  horse  in  a  trade 
with  plaintiflTs  authorized  agent,  it  was  competent  to  show  the 
value  of  the  animal  given  in  exchange  as  tending  to  show  that  the 
trade  was  made  in  good  faith  and  for  value.— »rotir«  v.  Journey,  488. 

Same;  Authority  of  Agent. — ^Where  the  action  was  detinue  for 
a  horse  which  the  defendant  claimed  to  have  procured  in  a  trade 
with  an  authorized  agent  of  the  plaintiflf,  and  such  person's  authority 
to  trade  it  was  In  dispute,  the  exclusion  of  evidence  as  to  whether  such 
alleged  agent  did  or  did  not  pay  an  agreed  rental  for  the  horse, 
was  not  error,  as  it  could  not  have  had  any  Influence  upon  the  dis- 
puted question  of  authority  to  trade  It. — lb.  488. 

DISCOVERY. 

1.     Interrogatories. 

Discovery;  Interrogatory;  Failure  to  Answer. — ^Under  sections 
4049,  4055  code  1907  where  interrogatories  were  not  fully  answered, 
and  the  party  to  whom  propounded  was  present  in  court,  the  court 
will  not  be  put  in  error  for  denying  a  motion  for  judgment  by  de- 
fault, and  in  ordering  a  recess  for  a  sufficient  length  of  time  to  en- 
able full  answers  to  be  filed,  and  in  ordering  the  filing  thereof.— Jfo»U- 
gomery  M.  Co.  v.  Leeth,  324, 

DYING  DECLARATIONS. 
See  Homicide,  5  1  (b). 
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ELECTRICITY. 
1.     Injury  by. 

Electricity;  Injury;  Care  Required;  Negligence. — Que  using  law- 
fully electricity  in  the  operation  of  a  street  railway  system  is  bound 
to  exercise  such  constant  care  as  a  man  of  reasonable  prudence 
would  exercise,  considering  the  obligations  to  protect  persons  from 
danger,  and  the  care  must  be  commensurate  with  the  danger;  and 
a  want  of  proper  care  In  view  of  the  circumstances  will  constitute 
negligence. — Birmingham  Ry,  L.  &  P.  Co.  v.  Murphy,  588. 

Same;  Evidence. — Where  the  action  was  for  injury  to  a  child  by 
coming  in  contact  with  an  electrically  charged  wire  hanging  down 
over  a  street  in  the  residence  portion  of  the  city,  and  the  evidence 
showed  that  the  defect  had  existed  for  three  days  before  the  in- 
jury, and  that  cars  had  constantly  passed  the  defect  during  that 
time,  that  the  most  casual  inspection  would  have  discovered  the  de- 
fect, which  was  open  to  ordinary  observation,  and  that  three  days 
lefore  the  accident,  another  had  been  Injured  by  the  same  wire,  and 
the  company  offered  no  evidence  that  the  defect  did  not  occur  by  its 
negligence,  or  that  it  could  not  reasonably  have  been  discovered  and 
repaired  prior  to  the  accident,  the  charge  of  the  court  on  simple  negli- 
gence was  as  favorable  to  the  defendant  as  could  be. — 76.  588. 

Same;  Notice  of  Defect. — The  evidence  examined  and  stated  and 
held  sufficient  to  justify  a  finding  that  the  company  Ead  actual  notice 
of  the  dangerous  condition  of  the  wire  prior  to  the  accident. — Ih.  588. 

Same;  Evidence. — Where  It  appeared  that  the  company  had  an 
agent  with  authority  to  inspect  its  wires  and  remedy  the  defect,  evi- 
dence that  prior  to  the  accident  a  witness  had  gone  to  the  com- 
pany's office  to  give  notice  of  the  dangerous  condition,  and  that  he 
was  directed  to  a  person  engaged  in  writing  in  the  office  at  the 
time,  and  that  the  witness  gave  him  notice  of  the  dangerous  condi- 
tion, and  that  the  person  replied  "much  obliged,  I  will  attend  to  it," 
was  properly  admitted  to  show  actual  notice  to  the  company  of  the 
danger  prior  to  the  accident. — 76.  588. 

Same;  Wantonness ;  Jury  Question. — The  evidence  in  this  case 
stated  and  examined  and  held  sufficient  on  which  to  base  a  finding 
that  the  company  was  guilty  of  wanton  negligence  in  permitting  the 
ous  condition  to  exist. — 76.  588. 

EMBEZZLEMENT. 

Embezzlement;  Indictment;  Sufficiency. — ^An  indictment  for 
embezzlement  which  charges  that  W.,  as  agent  of  S.,  embezzled  or 
fraudulently  converted  to  his  own  use  money  to  the  amount  of 
1500.00  which  came  into  his  possession  by  virtue  of  his  agency  or 
employment,  sufficiently  stated  the  gist  of  the  crime,  and  was  good 
against  demurrer,  although  the  better  practice  Is  to  specifically 
allege  the  ovmership  and  agency  at  the  time  of  the  commission  of 
the  olfense  In  separate  averments  apart  from  the  Inference  of 
agency  and  ownership  alleged. — Wall  v.  The  State,  157. 

Same;  Nature;  Embezzlement  by  Agent. — ^The  word  "embez- 
zles" as  used  In  section  6828,  Code  1007,  has  a  technical  meaning 
suggesting  the  character  and  scope  of  the  proof  required,  and  In- 
volving two  general  elements:  1st,  a  breach  of  duty  or  trust  In  re- 
spect of  money,  property  or  other  personal  effect  in  the  party's 
possession,  belonging  to  another,  and  2nd,  a  wrongful  or  fraudulent 
appropriation  thereof  to  his  own  use. — 76.  357. 

Same;  Evidence;  Record. — In  a  prosecution  for  embezzlement, 
the  owner  of  the  property  alleged  to  have  been  embezzled  may  be 
asked  whether  her  husband  left  her  any  estate  of  any  kind  In  a 
named  county,  as  a  preliminary  question  leading  up  to  her  owner- 
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ship  of  the  embezzled  property;  the  question  being  merely  collat- 
eral, the  rule  requiring  proof  by  beat  evidence,  was  not  applica- 
tion.—lb.   157. 

Same;  Agency. — In  a  prosecution  for  embezzlement,  the  ques- 
tion of  the  defendant's  agency  was  a  collective  fact  peculiarly  within 
the  knowledge  of  the  principal,  and  to  which  the  principal  could 
properly  testify. — Ih.  157: 

Same;  Best  Evidence. — ^The  owner  as  a  witness  could  prop- 
erly testify  as  to  any  collections  made  by  the  defendant  which 
were  alleged  to  have  been  embezzled,  of  which  she  had  knowledge, 
irrespective  of  how  it  could  otherwlise  have  been  proven;  but  her 
understanding  with  reference  to  it  was  properly  excluded. — ^76.  157. 

Same. — As  to  whether  S.  was  living  separate  and  apart  from 
her  husband  was  irrelevant  upon  the  issue  of  whether  or  not  the 
accused  was  the  agent  of  S. — 76.  157. 

Same. — The  fact  that  the  husband  of  the  prosecutrix,  alleged 
to  be  the  principal,  may  have  left  a  wUl  devising  substantially  all 
his  property  was  not  a  proper  subject  of  inquiry  on  the  issue  as  to 
whether  or  not  the  defendiant  was  an  agent  of  the  prosecuting  wit- 
ness, the  widow. — Ih.  157. 

Same;  Letters;  Best  Evidence. — ^Where  the  matter  was  merely 
collateral,  it  was  not  erroneous  to  permit  testimony  giving  the  names 
of  parties  who  wrote  certain  letters  and  some  statement  of  the  con- 
tents of  the  same. — Ih.  157. 

Same;  Issue  and  Proof. — It  is  sufficient  to  prove  the  embez- 
zlement of  part  of  the  funds  alleged,  and  was  not  necessary  that 
the  proof  show  that  the  full  amount  of  money  charged  in  the  in- 
dictm-ent  was  embezzled. — Ih.  157. 

Sams;  Element;  Intent. — ^An  agent  may  be  guilty  of  embezzle- 
ment though  he  has  the  secret,  uncommunicated  Intent  to  convey  the 
property  before  he  receives  it,  or  before  it  comes  into  his  actual  cus- 
tody. The  fact  that  he  may  be  also  guilty  of  larceny,  has  no  effect* 
—/ft.  157. 

Same;  Defense;  Restoration. — It  is  no  defense  to  a  prosecu- 
tion for  embezzlement  that  the  embezzler  repaid  the  fund  before 
the  finding  of  the  indictment. — 7b.  157. 

Emhezzlement ;  Agent. — Where  one  purchased  fertilizers  on  a 
credit  executing  his  notes  therefor,  and  sold  it  on  a  credit,  taking 
notes  therefor,  which  were  pledged  as  collaterals  for  his  own  notes, 
and  the  fertilizer  company  permitted  him  to  retain  these  notes  for 
collection  and  remittance,  he  became  the  agent  of  the  company  for 
the  collection  of  the  notes,  and  might  be  guilty  of  embezzlement  of 
the  funds  so  collected. — Jackson  v.  The  State.  226. 

Same;  Evidence. — Great  latitude  being  allowed  in  examination 
of  a  witness  and  in  the  introduction  of  evidence  where  fraud  is  in- 
volved, it  was  competent,  in  a  prosecution  for  embezzlement,  to  in- 
troduce in  evidence  the  contract  between  the  parties  whereby  the 
defendant  obtained  the  goods,  although  the  contract  did  not  create 
an  agency,  since  an  agency  was  in  contemplation  of  the  parties 
thereto.— 7&.  226. 

EVIDENCE. 

For  evidence  in  particular  actions  or  crimes  see  appropriate  title, 
subject,  Evidence. 

1.     Hearsay. 

Same;  Hearsay. — ^Whether  a  witness'  husband  told  her  that  he 
had  heard  accused  make  threats,  was  hearsay  and  inadmissible. — 
Humphries  v.  The  State,  1. 
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2.  Res  Gestae. 

Evidence;  Res  Qestae. — Where  the  evidence  tended  to  show 
that  one  was  a  co-conspirator  with  the  accused  and  another  in  the 
killing,  a  declaration  made  by  such  co-conspirator  before  a  diffi- 
culty between  decedent  and  another  conspirator  shortly  before  the 
killing,  that  he  was  going  to  stay  out  of  decedent's  way  to  keep 
from  having  trouble,  was  self  serving  and  inadmissible. — Humphries 
V.  The  State,  1. 

Evidence;  Res  Gestae. — ^Declarations  made  by  accused  a  few 
minutes  after  the  shooting,  and  after  he  had  gone  into  the  house,  as 
to  how  the  shooting  occurred  were  too  remote  from  the  occurrence 
to  constitute  a  part  of  the  res  gestae. — Lundsford  v.  The  State,  94. 
Evidence;  Res  Oestate. — ^A  question  as  to  what  was  said  be- 
tween deceased  and  a  witness  sometime  after  thre  difficulty  was 
over  and  it  a  place  other  than  where  the  difficulty  occurred,  was 
too  remote  and  not  of  the  res  gestae. — LfOng  v.  The  State,  94. 

Same;  Res  Gestae;  Bona  Fides. — Where  the  suit  was  to  satisfy 
an  alleged -fraudulent  transfer  of  goods,  declarations  made  by  the 
seller  to  the  buyer  while  negotiating  for  the  sale  were  admissible  as 
a  part  of  the  transaction  to  show  bona  fides  of  the  same. — Mont- 
ijomery  M,  Co.  v.  Leeth,  324. 

Evidence;  Res  Gestae. — Where  the  action  was  for  asault  and 
battery,  the  fact  that  after  regaining  consciousness  after  the  assault, 
the  assaulted  party  asked  what  happened,  is  admissible  as  part  of 
the  res  gestae.— Ritter  v.  Oriswold,  618. 

3.  Judicial  Knowledge. 

Evidence;  Judicial  Knowledge ;  Common  Knowledge. — ^The  coifirt 
judicially  knows,  as  a  matter  of  common  knowledge,  that  a  gun  full 
choked  or  modified  is  less  likely  to  scatter  shot  over  a  given  sutface 
at  a  given  distance  than  a  gun  of  open  bore,  unless  the  distance  is 
extremely  short. — Sanders  r.  The  State,  13. 

3^.     Bias  and   Ill-will. 

Evidence;  Bias;  Ill-will. — It  is  competent,  in  a  prosecution, 
to  ask  the  tVrosecutihg  -witness  questions  tending  to  show  a  bias  or 
ill-will  on'^his  part,  relative  to  the  defendant,  and  the  questions 
asked,  to  which  objections  were  sustained,  were  such  as  would  tend 
to  show  such  feeling  on  the  part  of  the  witness. — Kelly  v.  The  State, 
103. 

4.  Expert  and  Opinion. 

Same;  Opinion  Evidence. — ^Where  the  witness  has  no  knowledge 
of  the  character  of  the  gun,  or  Its  carrying  capacity,  he  cannot  give 
his  opinion  as  to  how  far  a  man  who  shot  the  gun  would  have  to 
stand  from  the  decedent  to  make  the  wounds  which  the  witness 
testified  w«*(p  upon  the  deceased. — Sanders  v.  The 'State.  13. 

Same — One  is  not  competent  to  testify  as  an  expert  as  to  how 
tar  a  man  would  have  to  stand  when  firing  a  gun  to  make  a  de- 
scribed wound,  although  such  witness  had  lived  in  the  country  most 
of  his  lif ^, '  tfrid  was  accustomed'  to  the  use  of  gtms,  etc.,  but  had 
made  no  stuSy  of  the  manner  and  extent  guns  will  carry  or  sctLt- 
ter.— /ft.  13.'-^»'  • 

Same;  Expert;  Handwriting. — A  witness  shown  to  have  beten 

clerk  of  a  circuit  court  for  six  years,  and  to  h&ye  bieen  a  cashier 

,  in  a  ^ank  q^  to  have  ^m^  in  contact  with  the  various  handwrlt- 

Inips  Of  tte  persona  Involved  was  sufficieutly  qualified  as  an  expert 

'in  bapd^wrif ing.— TTaW  fi.  The  State,  157. 
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Evidence;  Experts;  Effect. — Expert  testimony  as  to  physical 
condition,  disease,  injury,  etc.,  goes  to  tlie  Jury  to  be  weighed  by 
them  with  other  evidence  in  passing  on  the  true  cause  of  the  dis- 
ease in  question,  if  it  is  a  material  subject  of  inquiry. — C.  of  Oa.  Ry. 
Co.  V.  Clements,  520. 

Same;  Injuries;  Non  Expert  Evidence. — ^Under  the  evidence  In 
this  case  as  to  the  nature  and  character  of  the  injury,  and  the  ex- 
pert opinion,  the  plaintiff,  a  hon  expert,  should  not  have  been  per- 
mitted to  testify  that  the  injury  to  his  chest  had  affected  his  lungs 
or  speaking  organ. — 76.  520. 

5.  Flight. 

Evidence;  Flight. — ^Where  defendant  was  arrested  several  days 
after  the  offense,  and  after  an  unsuccesaful  search  for  him,  it  was 
competent  for  the  state  to  show  that  the  address  of  one  living  In 
Texas  was  found  on  his  person,  as  tending  t6  show  flight — Montffom- 
ery  v.  The  State,  25. 

Same;  Explanation  of  Flight. — ^The  uncommunicated  plana  of 
the  defendant  concerning  coming  to  court  are  not  admissible  in  ex- 
planation of  flight  or  for  any  other  {Purpose. — lb.  25. . 

6.  Weight  and  Sufficiency. 

Same;  Weight. — The  admissibility  of  the  evidence  Is  for  the 
court  to  determine,  but  It^  weight  is  a  matter  addressed  to  tlie 
Jury. — Montgomery  v.  The  State,  25.  , 

Evidence;  Conflicting  Evidence;  Weight  and  Sutfldcaoy. — 
The  fact  that  a  witness  contradicts  his  statement  goes  to  the  weight 
and  sufficiency  of  the  evidence,  and  not  to  its  admissibility,  and 
hence,  a  nuotion  to  exclude  on  that  ground  is  properly  denied. — Wait 
V.  The  State,  167; 

Evidence;  Weight;  Num^ber  of  Witnesses. — The  weight  of  the 
evidence  does  not  necessarily  depend  upon  the  numher  of  witnesses 
on  either  side. — Netoton  L.  ft  B.  Co.  v.  Reeves,  411. 

7.  Conversations. 

Same;  Conversation. — ^Where  one  party  brings  out  part  of  the 
conversation,  the  other  parly  Is  entitled  to  show  the  whole  of  die 
conversation. — Montgomery  i?.   The  State,  25. 

8.  State  of  Mind,  Motive,  etc. 

Same;  State  of  Mind. — Questions  to  a  witness  as  to  whether 
he  considered  another  person  truthful,  and  what  he  meant  by  cer- 
tain statements  as  to  telling  the  truth,  and  as  to  why  he  wanted  to 
do  a  certain  thing  called  for  the  witness's  motive  and  state  of  mind« 
and  hence,  were  properly  excluded. — Montgomery  v.  The  State,  25. 
Evidence;  Mental  Status. — Questions  calling  for  the  mental 
status  of  a  witness  or  of  another  person  are  not  competent — Wray 
V.  The  State,  139. 

Evidence;  Understanding  of  Witness. — ^The  understanding  of  a 
witness  cannot  have  any  effect  upon  title  acquired  to  property,  and 
hence,  a  question  as  to  whether  defendants  supposed  that  the  per- 
son with  whom  he  traded  for  the  liorse  was  the  owner  of  it,  or  was 
acting  as  the  agent  of  another  was  immaterial.— >/on6«  v.  Journey, 
488. 

9.  Self-Serving  Declarations, 

Same;  Self  Serving  Declarations. — ^Whlle  all  the  declarations 
constituting  a  part  of  the  res  gestae  ot^  1;he  transfictlons  are  prop- 
erly admitted,  it  is  proper  to  exclude  sel/  seryipg  dBqli^rfJUfjm  made 
by  the  defendant — Montgomery  v.  The  State,  25. 
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EiHdence;  Self  Serving  Declarations. ^Whsit  the  clefend^nt  did 
or  said  to  anyone,  not  a  part  of  the  res  gestae,  and  not  a  part  of  a 
conyersatlon  brought  out  by  the  state,  was  Inadmissible  as  a  self 
serving  declaration. — Sanford  v.  The  State,  81. 

Same;  Self  Serving  Declarations. —The  fact  that  a  witness, 
the  register  In  chancery,  had  received  a  letter  from  tl^e  defendant 
notifying  him  as  such  officer  that  said  defendant  had  had  a  settle- 
ment with  the  prosecutrix,  was  inadmissible  since  tantamount  to  a 
self  serving  declaration. — Wall  v.  The  State,  157. 

10.  On  Former  Trial. 

Evidence;  Former  Trial;  Preliminary  Evidence. — ^Where  it  was 
admitted  that  a  witness  who  testified  on  the  former  trial  was  out 
of  the  state,  it  was  not  error  to  admit  secondary  evidence  of  the 
testimony  of  the  witness  given  on  the  former  trial. — Fuqua  v.  The 
State,  47. 

Same, — ^Where  the  defoidant  objected  to  the  proof  of  the  wit- 
ness's testimony  given  on  a  former  trial  by  reading  .  thje  steno- 
graphic notes  of  her  testimony  which  had  never  been  transcribed, 
evidenee  of  ^  person  who  heard  the  witness  testify  on  the  former 
trial  as  to  the  substance  of  her  testimony  then  given  was  not  ob- 
jectionable as  not  being  the  best  evidence. — /6.  47.  ... 

Same. — One  who  heard  a  witness  testify  on  a  foi^mer  trial  is 
competent  to  testify  as  to  his  recollection  of  the  testimony  so 
glven.--«.  47. 

11.  Character  and  Reputation. 

J^videhce;  Character ;^  General  Reputation  of  Deceased,-^ 
Neither  the  reputation  of  the  deceased  (there  being  no  evidence 
of  his  drinking  on  the  occasion  referred  to)  as  a  drinking  man, 
nor  his  general  reputation,  was  admissible;  but  only  his  character 
as  a  violent,  turbulent  or  blood-thirsty  man. — Sanford  v.  The  State* 

81. 

Evidence;  General  Reputation;  Time. — OnO  Charged  with 
crime  who  has  testified  in  his  own  behalf  Is  entitled  to  the  b^eflt 
of  the  role  that  evidence  of  general  reputation  under  such  circum- 
stances must  refer  to  the  period  covered  prior  to  the  time  of  the 
charge  against  him,  and  it  is  error  to  admit  evidence  of  reputation 
based  upon  reports  concerning  the  crime  under  Investigation. — Mc- 
Quire  v.  The  State,  131. 

Evidence;  General  Character. — General  character  \a  the  rep- 
utation ohifr  has'  made  in  the  community  in  which  he  resides  ab  the 
rtoult  of  his  condtr<^t  as  a  whole,  and  cannot  be  shown  by  proof  of 
particular  acts;  hence,  it  may  well  be  that  one  guilty  of  a  crime 
may  later  establish  a  good  character,  but  It  is  a  (jilestion  of  fact 
foir  the  Jury,  and  they  ilhbuld  not  be  instructed  that  a  man*s  char- 
actei*  miay  be  go66.  though  he  imi  have  plea*ded  guilty  to  the  crime 
of  receiving  stolen  property. — Belt  v.  The  State,  150. 

Same;  Reputation. — ^Where  the  charge  was  tot  keeping  a  gam- 
ing table,  and  the  undisputed  evidence  showed  the  place  where 
the  table  was  kept,  but  the  proprietorship  of  the  place  was  in  dis- 
pute, it  was  i46t  <iobit)etent  id  introduce  evidence  of  the  reputation 
of  th^  place,  e8l)ecially  where  the  propril^torship  tli^rfeof  of  tlie  de- 
fendant was  JhikM  with  the  .questions  asked'  witnesses  as  to  the 
reputation  6t  the  i^Dblc^.— Martin  v.  The  State,  175! 

12.  Immateriality. 

Evidence;  Immateriality. — ^Where  is  was  not  shown  that  the 
matter  inquired  about  had  any  connection  with  the  matter  on  trial. 
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.  the  fact  that  a  case  had  been  nol  prossed  in  the  police  court  against 
the  defendant  was  Immaterial  and  Inadmissible;  so  also  as  to 
whether  a  witness  had  a  pistol  on  his  person  while  the  trial  was  In 
progress. — Wray  v.  The  State,  139, 

13.  Other  Offenses. 

Same;  Other  Offenses;  Embezzlement. — ^Where  the  proseco- 
tion  was  for  embezzlement,  testimony  of  other  embezzlement  of  dif- 
ferent property  by  defendant  similarly  received  in  the  line  of  his 
agency  was  admissible  as  going  to  fihow  that  the  act  was  know- 
ingly and  intentionally  done. — Wall  v.  The  State,  157. 

Evidence;  Several  Crimes, — Where  several  crimes  constitate 
one  criminal  transaction,  evidence  of  all  such  crimes  may.  be  given 
as  part  of  the  res  gestae  of  the  crime  charged. — Martin  v.  The  ^taie^ 
175. 

14.  'Best  and  Secondary. 

SaiYie;  Best  Evidence;  Proof  of  Contract, — ^Where  the  defend- 
ant had  allowed  a  witness  to  state  without  objection  that  he  bad 
an  agreement  with  the  prosecutrix  to  collect  the  money  from  the 
defendant,  and  witness  was  at  the  time  representing  prosecutrix  as 
an  attorney  seeking  to  have  a  settlement  with  the  defendant,  it  was 
relevant  to  prove  by  the  witness  the  amount  of  money  for  which 
he  sought  settlement,  and  was  not  in  violation  of  the  best  evidence 
Y\\\e.—Wan  V.  The  State,  157. 

Same;  Record. — ^Where  a  witness  has  been  asked  by  the  de- 
fendant concerning  the  filing  of  the  bill  in  a  chancery  court,  it  was 
competent  for  the  Btate  to  ask  the  witness  what  such  suit  was 
about,  and  if  it  was  a  matter  of  record,  such  questions  being  pre- 
liminary to  the  Identification  of  the  suit  and  papers. — Il>.  157. 

Same;  Best  Evidence;  Account  Books. — Account  books  them- 
selves are  best  evidence,  and  hence,  the  testimony  of  a  witness  for 
the  plaintiff  as  to  entries  made  in  plaintiff's  account  book  was  in- 
admissible.— Jones  V.  Journey,  488. 

15.  Judgment 

Evidence;  Judgment. — It  is  not  permissible  ordinSrUy'to  in- 
troduce in  evidence  civil  judgments  or  decrees  against  the  defend- 
ant In  a  prosecution  involving  the  same  matters. — Wall  v.  The  State, 
357. 

16.  Whole  Transaction  Where  Part  Out 

Same;  Whole  Transaction. — ^Where  a  part  of  a  conversation 
or  transaction  is  put  in  evidence  by  one  party,  the  other  party  is  en- 
titled to  call  for  the  whole  of  such  conversation  or  transaction. — 
Wall  V.  The  State,  157. 

Same. — Where  defendant  had  ei^amined  a  witness  in  reference 
to  proceedings  against  him  in  the  chancery  court,  involving  the 
same  matters,  the  state  was  entitled  to  bring  out  the  whole  of  the 
transaction  by  introducing  the  record  in  the  chancery  suit — Ih.  157. 

.17.    Admissions  and  Confessions. 

Same;  Admissions  or  Confessions;  Preliminary  Proof. — ^It  Is 
the  duty  of  the  court  before  admitting  confessions  or  admissions 
of  the  defendant,  to  satisfy  itself  by  preliminary  proof  that  such 
admissions  were  voluntarily  made,  as  the  general  rule  is  that  ad- 
missions or  confessions  by  a  defendant  are  prima  fa<^e  involuntary, 
and  inadmissible. — Martin  v.  The  State,  175. 
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Same;  Proof  of  Confession. — In  Introducing  a  confession  of 
the  defendant  the  state  is  not  required  to  prove  the  whole  of  it,  and 
where  the  state  shows  a  part,  the  defendant  may  bring  out  the  re- 
iiiaiiuler. — Ih.  175. 

Hamc;  Admissions ;  Judicial  Procedure. — It  is  competent  In  n 
civil  action  for  assault  and  battery  to  show  that  the  defendant,  in  a 
criminal  procedure,  for  the  same  assault,  pleaded  guilty  or  paid  a 
fine  under  such  plea,  as  an  admission  or  declaration  apainst  interest. 
—Rittvr  V.  G7'isH0Ui,  G18. 

17'!..     Negative  Evidence. 

Evidence;  yegative  Evidence;  Admissibility. — Where  the  de- 
fendant Introduced  evidence  showing  that  plaintiff  was  drunk 
and  disorderly,  and  was  ejected  for  that  reason,  testimony  hy  a  wit- 
ness that  he  hajl  never  knowif  of  plaintiff's  being  drunk,  the  witness 
having  known  plaintiff  for  several  years,  but  never  having  employed 
him  and  knowing  nothing  of  what  plaintiff  did  at  night,  was  not 
relevant  or  admissil)le.  Relevant  evidence  is  that  which  logically 
tends  to  prove  or  disprove  a  fact  in  issue,  and  the  knowledge  of  the 
witness  in  question,  did  not  logically  tend  to  prove,  whether  plain- 
tiff was  drunk  or  sober  at  the  time  reterre<l  to. — Wells  Amuficment 
Co.  V.  Means,  574. 

IS.     Offers  to  Compromi^se. 

Same;  Offer  to  Compromise. — Offers  by  a  defendant  to  com- 
promise or  sott.e  lor  the  offense  charged  are  not  admissible. — Martin 
r.  The  State,  175. 

If).     View   and    Inspection. 

Evidence;  View;  Inspection. — In  a  prosecution  for  keeping  and 
selling  prohibited  liquors  in  a  place  of  business,  bottles  of  wine  and 
beer  found  on  the  premises  were  properly  produced  and  submitted 

t  ^  tljc  inspection  of  the  jurj'.  under  section  4  Acts  llUil),  page  04. — 
lirll   r.  The  State,  224. 

20.  Official   Records. 

Evidence;  Official  Records;  Certified  Copy. — Under  section  39S3, 
Code  1007,  a  requisition  of  the  Governor  of  Florida  made  on  the 
Governor  of  Alabama  with  a  copy  of  the  indictment  duly  authen- 
ticated by  the  Governor  of  Florida,  becomes  admissible  in  evidence 
when  certified  to  by  the  Secretary  of  State  of  Alabama  in  his  of- 
ficial capacity  under  the  seal  of  the  state,  since  the  office  of  tlie 
Secretary  of  State  is  the  proper  place  for  such  papers,  and  the 
Secretary  of  State  is  the  proper  custodian  thereof. — Ex  parte  Lau\ 
257. 

Same;  Lairs  of  Foreign  State. — Under  Section  3988,  Code  1907, 
the  statutes  of  a  sister  state  printed  in  a  book  purporting  on  its  face 
to  have  been  printed  under  the  authority  of  such  sate,  are  admissi- 
ble in  evidence  without  further  proof  as  to  their  authenticity. — lb. 
257. 

21.  Opinion   and   Conclusions. 

Evidetice;  Opinion;  Conclusion. — ^The  question  as  to  whether  or 
not  a  witne.«^s  made  any  further  negotiations  concerning  the  buying 
of  certain  property  was  objectionable  because  calling  for  a  conclus- 
ion.- .l/o/z/^/omcT//  .1/.  Mfg.  Co.  V.  Leeth,  324. 

Same;  Conclusions. — It  is  not  competent  for  a  witness  to  tes- 
tify as  to  what  another  person  seemed  to  be  doing  or  was  tning  to 
do.— lb.  324. 

45  CA 
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Evidence;  Opinion;  Conclusion, — Where  the  action  Is  on  a  gar- 
nlshmeDt  bond  in  aid  of  action  on  a  note,  a  question  seeking  to 
elicit  the  mere  opinion  or  conclusion  of  a  witness  as  to  the  amount 
due  on  the  note,  at  the  time  of  suing  out  the  garnishment  are  prop- 
erly exrUuled. — Hitter  v.  Hoy,  358. 

Same;  Conclusion. — Questions  as  to  the  possession  of  the  lumlter 
after  delivery  to  the  planing  mill,  calling  as  they  did  for  a  collective 
fact,  were  not  objectionable  as  calling  for  an  opinion  or  conclusion 
of  a  witness. — liarron  v.  M.  &  O.  R.  R.  Co.,  555. 

22.     Unco nimuuica ted  Motive. 

Same;  Uncommunwated  Intention. — An  uncommunicated  pur- 
pose of  a  witness  in  keeping  guard  over  certain  goods  was  not  com- 
petent.— Montgumery  M.  Co.   v.  Lceth,  324. 

2:^.     Mistake  of  Fact. 

Trial;  Evidence;  Objection. — Where  the  action  was  in  assump- 
sit for  goods  sold  and  work  done,  and  the  plaintiff,  while  a  witness 
on  the  stand,  mentioned  several  items  of  the  account  as  being  based 
on  facts  within  his  knowledge,  and  stated  that  he  knew  that  the  de- 
fendant owed  the  amount  of  the  account,  and  that  defendant  had 
admitted  the  correctness  of  the  account  when  an  itemized  state- 
ment was  presented  to  him,  a  motion  to  exclude  his  testimony  be- 
cause he  did  not  know  the  items  constituting  the  account,  was  based 
on  a  mistake  of  fact,  and  was  properly  overruled. — Johnson  v.  Lind 
scy  Bros.  3,S8. 

Same;  Sufficiency. — Where  it  appeared  that  the  entries  on  plain- 
tiff's accomit  book  were  made  from  memoranda  on  slips  of  paper  by 
the  persons  making  the  sales  or  doing  the  work,  on  which  the  charges 
were  based,  and  the  correctness  of  some  of  the  charges  was  testi- 
fied to  by  persons  knowing  the  facts,  and  the  defendant  admitted  the 
correctness  of  a  number  of  the  items  embraced  in  the  account  an 
objection  to  the  admissibiTlty  in  evidence  of  the  account  as  a  whole 
was  properly  overruled,  under  the  rule  that  an  objection  to  the  whole 
where  a  part  is  admissible,  may  be  properly  overruled. — lb.  338. 

24.     Receipts. 

Evidence;  Receipts;  Parol  Evidence. — A  receipt  in  full  for  ship- 
ment of  lumber  Is  open  to  explanation  or  contradiction  by  parol  tes- 
timony ;  but  testimony  given  03-  the  person  who  signed  the  receipt, 
that  the  matter  of  interest  on  the  amount  due  for  lumber  was  not 
mentioned,  and  denying  that  the  execution  of  the  receipt  had  the 
effect  which  the  law  imputes  to  it,  was  not  a  contradiction  of  the 
receipt  nor  did  it  tend  to  show  that  there  was  any  agreement  on 
the  subject  of  interest  other  than  that  expressed  in  writing. — Uunni- 
cutt  L.  Co.  V.  }L  &  0.  R.  R.  Co.  430. 

2,"i.     Personal   Knowledge. 

Eridcnre;  Personal  Knnirlcdgr. — Where  a  witness  testified  that 
he  saw  tlie  plaintiff  imhiediately  before  his  injury  driving  down  the 
entry  of  a  coal  mine,  and  that  inmiediately  after  the  accident,  he 
saw  hini  i)inioned  Itetween  the  derailed  ear  and  the  side  of  the  mine, 
a  statement  by  him  that  the  plaintiff  was  hurt  on  account  of  the 
derailment  of  the  car  as  he  was  hauling  coal  from  the  mine,  was 
not  obje(tionnl)le  because  the  witness  did  not  see  the  accident — Re 
public  I.  &  S.  Co.   V.  Lauson,  525. 

2<;.     I^ills  of  Lading. 

Evidence;  Bill  of  Lading;  Ambiguous  Ternus. — Where  a  bill  of 
lading  for  a  carload  of  lumber  contained  the  terms  as  part  of  the  ad- 
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dress  "C/O  Harder  for  dressing,  Tuscaloosa,  Alabama,"  parol 
evidence  was  permissible  to  explain  the  same  as  it  was  ambiguous. — 
Barron  v.  M.  &  O.  It,  R.  Co.  555. 

EXTIIADITIOX. 

Extradition;  Requisition;  Exemplification  of  Papers. — The  Fed- 
eral Statutes  as  to  authentication  of  public  acts  and  judicial  proceed- 
ings in  the  several  states  are  not  applicable  to  requisition  papers, 
and  hence,  papers  accompanying  a  requisition  for  extradition  need 
not  be  exemplified  or  authenticated  as  retiuired  by  such  statute. — The 
imitate  r.  Currie,  251. 

Extradition;  Duty  to  Deliver;  Review. — If  the  Governor  of  Ala- 
bama is  satisfied  that  the  alleged  criminal  is  a  fugitive  from  justice 
of  the  demanding  state,  it  is  his  duty  to  honor  a  requisition,  and  is- 
sue a  warrant  authorizing  the  arrest  of  the  fugitive,  upon  the  re- 
quisition of  the  Governor  of  a  sister  state,  accompanied  by  a  copy 
of  an  indictment  charging  the  fugitive  with  an  offense  in  the  de- 
manding state  and  certified  by  the  Governor  of  the  demanding  state 
as  authentic ;  and  on  habeas  corpus  for  a  discharge  of  such  fugitive, 
the  court  need  not  consider  an  affidavit  attached  to  the  requisition, 
the  sufficiency  of  which  is  questioned  because  of  the  absence  of  a 
showing  of  the  office  held  by  the  person  before  whom  the  affidavit 
was  made. — Kx  parte  Law,  257. 

FEirriLIZERS. 

See  A j^i culture. 
FLIGHT. 

See  Evidence,  §  5. 
FRArnS,   STATUTE  OF. 

Frauds,  Stautc  of;  Agreements  not  to  he  Performed  Within  a 
Year. — A  contract  guaranteeing  the  condition  of  a  roof  for  five  years 
was  not  an  agreement,  which  by  its  terms  was  not  to  be  performed 
within  a  year  from  the  making  thereof,  within  the  statute  of  frauds. 
— Phillip  Carey  Mfg.  Co.  v.  So.  Const.  Co-  292. 

FRAT'DT'LEXT  COXVEYAXCES. 

Fraudulent  Conveyances;  Evidence;  Remoteness. — Where  the 
suit  was  to  set  aside  an  alleged  fraudulent  conveyance  of  certain 
goods  made  in  January,  evidence  as  to  the  kind  of  goods  in  the  store 
in  July  |)rt'vi()us  was  too  remote  to  be  relevant. — Montgomery  M.  Co, 
V.  Leeth.  .S24. 

Same;  Instructions. — A  charge  asserting  that  if  the  buyer  had 
knowledge  or  notice  before  the  sale  that  the  seller  was  selling  his 
property  with  the  intent  to  place  the  proceeds  beyond  the  reach  of 
his  creditors,  the  sale  would  be  void,  failed  to  limit  the  proi>erty  being 
sold  to  that  involved  in  the  pending  suit,  and  was  therefore  properly 
reruf^iHl.—Ih.  324. 

Same — Whore  the  suit  was  to  set  aside  an  alleged  fraudulent 
conveyance  and  there  was  evidence  that  the  owner  of  the  property 
had  been  selling  off  other  property  to  others  than  to  the  buyer  of 
the  goods  in  question,  a  charge  asserting  that  If  any  member  of  the 
jury  was  reasonably  satisfied  from  the  evidence  that  the  seller  sold 
his  property  with  the  intent  to  convert  it  into  monoy  and  place  it 
beyond  the  control  of  his  creditors,  and  before  the  sale  the  purchas- 
ing defendant  had  notice  of  the  fact,  then  the  jury  should  find  for 
plaintiff,  failed  to  limit  the  property  so  alleged  to  have  been  sold  to 
the  property  involved  in  the  pending  suit,  and  was  properly  refused. 
lb.  324. 
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FRAUDULENT    CONVEYANCES— Cow tintted. 

Same;  Assuming  Facts. — A  charge  asserting  that  if  the  b^yer 
had  notice  or  knowledge  before  the  sale  that  the  seller  was  selling 
his  proi^erty  and  converting  the  proceeds  into  money  with  intent  to 
place  beyond  the  reach  of  his  creditors,  then  the  fact  that  the  buyer 
paid  for  the  goods  was  Immaterial,  and  the  sale  would  be  void  as 
against  creditors  because  of  the  fraudulent  intent  and  notice,  was 
properly  refused  as  assuming  as  a  fact  that  the  seller  was  convert  in?; 
his  property  into  cash  in  order  to  get  it  beyond  the  reach  of  his 
creditors,  that  being  a  controverted  issue  of  fact  on  which  the  evi- 
dence was  in  conflict. — /&.  324. 

FUTURES. 

See  Contracts,  §  2. 
GAMING   AND   TABLE. 
See  Contracts,  §  2. 

Gaming;  Qaming  Table. — A  table  on  which  gambling  games 
are  played  in  a  gambling  place  is  a  gaming  table  kept  for  gaming 
within  the  provisions  of  section  0985,  Code  1907. — Martin  v.  Ttie 
State.  175. 

Same;  Offense;  Statute. — ^The  offense  denounced  by  section 
6985,  Code  1907,  may  be  committed  by  one  act  or  a  series  of  acts, 
and  to  show  the  character  of  the  table,  it  is  competent  to  intro- 
duce evidence  of  a  series  or  any  number  of  games  played  thereon, 
and  that  the  same  was  kept  in  a  room  frequented  by  gamblers,  and 
in  which  gaming  was  done,  whether  the  defendant  was  or  was  not 
present  at  all  the  games. — Ih.  175. 

Same;  Evidence. — Where  the  charge  is  for  exhibiting  or  keep- 
ing a  gaming  table,  the  burden  is  on  the  state  to  show  first  that  the 
table  was  used  for  gaming  within  the  time  covered  by  the  indict- 
ment, and  second,  that  the  defendant  kept  or  was  interested  in 
keeping  it  for  gaming  during  that  period,  and  to  this  end  it  is  com- 
petent to  show  that  the  room  and  table  in  question  were  used  for 
^^aniiiiir  iu  tlie  absence  of  defendant. — Ih.  175. 

Same. — Where  there  was  evidence  tending  to  show  that  the 
defendant  kept  a  gaming  table  for  gaming,  or  was  interested  in  keep- 
ing the  same  for  such  purpose,  it  was  competent  to  Introduce  evi- 
dence of  gambling  on  the  table  whether  the  defendant  was  present 
or  absent — lb.  175. 

Same. — Where  the  prosecution  was  for  keeping  a  gaming  table 
and  a  witness  testified  that  he  told  the  defendant  that  a  brother 
had  lost  money  there,  and  the  defendant  replied  that  he  was  not 
present  when  his  brother  was  there,  but  that  if  the  brother  had 
lost  money,  he  would  return  it,  it  was  competent  to  show  that  money 
was  sent  to  the  watness  without  showing  who  sent  it,  as  tending 
to  C(  niHM't  nc<'ri«o(i  with  the  jciiming  table. — lb.  175. 

Same;  Elements  of  Offense. — In  a  prosecution  for  keeping  a 
gaming  tabic,  it  is  not  necessary  to  show  that  defendant  operated 
a  table  for  hire  or  reward,  but  it  is  sufficient  to  show  that  the  table 
kept  by  the  accused  was  a  gaming  table  kept  for  gaming  purposes. 
-/'>.  175. 

GARNISTfMEXT. 

See  Appearance. 

1.     Suit   on   Bond. 

Gan}is-hmcnt :  Action  on  Bond;  Evidence. — In  an  action  on  a 
garnishment  bond  the  question  whether  one  of  the  plaintiffs  had  been 
sued  on  a  debt  prior  to  the  action  on  the  bond  was  properly  excluded 
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as  not  affecting  his  credit,  and  hence  not  constituting  an  element 
of  damage. — Hitter  v.  Hoy,  358. 

Same;  Damages;  Jury  Question. — Where  plaintiff  in  garnish- 
ment had  writ  served  upon  two  banks,  and  the  defendant  gave  bond 
as  authorized  by  the  statute  and  thereby  had  dissolution  of  garnish- 
ment on  the  day  of  the  issuance  and  service  of  the  writ,  the  ques- 
tion whether  the  issuance  and  service  of  the  writ  entailed  on  the  de- 
fendant in  the  garnishment  action  any  actual  damages  susceptible  of 
ascert^iinment  was  one  for  the  jury. — lb.  358. 

Same  Punitive  Damages. — Punitive  damages  cannot  be  assessed, 
where  the  garnishment  was  not  sued  out  maliciously  or  vexatiously. 
—/ft.  358. 

2.  Effect  of  Giving  Bond. 

Garnishment;  Bond;  Effect — Where  a  garnishment  is  issued 
and  served,  and  the  defendant  gives  the  bond  provided  for  by  oeo 
tlon  4312,  Code  1907,  the  garnishment  proceedings  is  not  dissolved 
until  the  amount  of  the  garnishee's  liability  has  been  ascertained, 
and  the  liability  of  the  obligor  in  the  bond,  depends  upon  the  liabil- 
ity of  the  garnishee. — Carpenter,  Baggctt  &  Co.  v.  Miller ,  373. 

3.  Answer  and  Writ, 

Ckn-nishmcnt ;  Answer;  Oral. — A  denial  of  Indebtedness  in  a 
written  answer  by  a  garnishee  may  be  overcome  by  disclosures  made 
on  oral  examination  imder  section  4316,  Code  1907;  and  when  the 
facts  so  disclosed  show^  that  the  garnishee  was  indebted  to  the  de- 
fendant after  the  service  of  the  writ,  plaintiff  becomes  entitled  to  a 
judgment  on  the  garnishee's  answer  without  contesting  it. — Mont- 
gomery C.  Co.  V.  Wertficiuer  S.  S.  Co.  403. 

Same;  Effect  of  Writ. — A  writ  of  garnishment  operates  to  inter- 
cept debts  owing  by  the  garnishee  to  the  defendant  after  the  service 
of  the  writ,  and  while  the  proceedings  are  pending,  and  any  payment 
by  the  debtor  to  the  defendant  during  that  time  is  at  the  debtor's 
risk.— /?A  4U3. 

Same;  Liahility  of  Cktrnishcc. — A  garnishment  cannot  be  avoid- 
ed by  the  garnishee  entrusting  claims  to  defendant  for  collection  and 
permitting  him  to  retain  the  amount  of  his  salary  out  of  the  pro- 
ceeds.—/?>.  403  . 

jarnishmoit ;  Property  Subject. — Where  a  post  master  had  two 
bank  accounts,  one  in  his  own  name  In  which  he  deposited  his  indi- 
vidual funds,  and  another,  in  his  name  with  the  initials  "P.  M." 
attached,  in  which  he  deposited  the  government  funds,  an  attaching 
creditor  could  not  reach  the  funds  of  the  government  held  in  the  name 
of  the  post  master,  notwithstanding  the  post  master  could,  in  his  own 
name,  have  recovered  those  funds  in  an  action  against  the  bank, 
since  such  recovery  would  have  been  for  the  benefit  or  the  use  of  the 
goveninient. — Alien  v.  Woodruff,  415. 

Garnishment ;  Nature  of  Remedy. — Garnishment  proceedings  are 
provided  to  enable  a  creditor  to  reach  funds  of  a  debtor  which  can- 
not be  reached  by  execution,  but  which  in  equity  and  good  conscience 
should  bo  applied  to  the  payment  of  the  creditor's  debt. — lb.  415. 

GRAND   JURY. 

See  Jury  and  Jurors,  5  2. 
HABEAS   CORPUS. 

Habeas  Corpus;  Discharge;  Conflicting  Evidence. — Where  the 
application  is  for  habeas  corpus  by  one  detainel  under  extradition 
proceedings,  and  there  being  no  conflict  in  the  evidence  except  on 
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the  question  of  whether  or  not  petitioner  is  a  fugitive  from  Justice, 
his  discharge  is  not  warranted,  as  habeas  corpus  is  not  the  proper 
proceeding  In  which  to  try  the  guilt  or  innocence  of  the  defendant. 

—The  State  v.  Currie,  251. 

Habeas  Corpus;  Extradition;  Remedy  of  Fugitive. — Where  a 
person  is  arrested  on  extradition  process  he  is  entitled  on  habeas 
corpus  to  question  the  lawfulness  of  his  arrest  by  showing  that  he 
was  not  a  fugitive  from  the  justice  of  the  demanding  state  within 
the  Fe<leral  Constitution  and  laws. — Ex'  parte  Late,  257. 

Same;  Evidence. — On  habeas  corpus  to  be  discharged  from  an 
arrest  made  on  extradition  proceedings  under  a  charge  of  embesszle- 
ment  In  a  sister  state,  the  court  hearing  the  petition  may  receive  in 
evidence  the  statutes  of  the  sister  state  defining  embezzlement,  as 
cumulative  evidence  that  embzzlement  is  a  crime  in  addition  to  that 
showed  by  the  requisition  with  duly  authenticated  copy  of  indict- 
ment charging  embezzlement — lb.  257. 

Same;  Return  of  Fugitive. — Where  an  arrest  is  made  on  requi- 
sition proceedings  In  proper  form,  the  court  must  refuse  to  grant  a 
discharge  of  the  fugitive  on  habeas  corpus,  In  the  absence  of  any  evi- 
dence that  he  was  not  In  fact  a  fugitive  from  justice  of  the  de- 
manding state. — lb.  257. 

Habeas  Corpus;  Custody  of  Child;  How  Determined. — Notwith- 
standing tlie  prima  facie  rights  of  the  mother  to  the  custody  of  the 
child  the  courts  must  give  paramount  consideration  to  the  welfare 
of  the  child  in  determining  whether  the  mother,  who  had  been  de- 
serted by  licr  husband,  or  the  paternal  grandfather,  should  be  given 
the  custody. — Brown  v.  Brotu^i,  4G1. 

Same. — Where  a  father  abandons  the  mother  and  child  with- 
out providing  means  for  their  support,  he  forfeits  his  right  to  in? 
custody,  and  the  duty  of  support  and  the  right  of  control  devolve 
upon  the  mother  who  is  prima  facie  entitled  to  its  custody. — lb.  461. 

Same;  Evidence. — The  evidence  In  this  case  stated  and  ex- 
amined and  held  to  show  that  the  best  Interest  of  the  child  required 
that  It  be  placed  in  tlie  custody  of  its  paternal  grandfather,  and 
hence,  to  justify  a  conditional  judgment  remanding  the  child  to  his 
custody,  subject  to  the  right  of  the  mother  after  a  reasonable  lapse 
of  time,  and  when  subseiiuent  conditions  warrant  it  to  recover  the 
custody  thereof. — lb.  401. 

!Same;  Scope  of  Remedy. — Habeas  corpus  may  be  used  to  de- 
termine the  custody  of  an  infant  child  in  a  contest  between  the 
paternal  grandfather  of  the  child  and  the  mother. — lb-  461. 

HABIT ATIOX,  DEFENSE  OF. 

See  Homicide,  §  2  (b). 
HOMICIDE. 

1.     Evidence  In. 
(a)     Generally. 

Homicide;  Evidence. — A  witness  having  testified  that  a  pistol 
was  fired  during  the  quarrel  between  C.  and  the  decedent,  and  that 
C.  afterwards  told  the  witness  that  he  had  fired  a  pistol,  could  be 
asked  from  what  direction  the  pistol  was  fired  as  tending  to  show 
it  was  in  fact  fired  by  C— Humphries  v.  The  State,  1. 

Same. — Wliere  there  was  evidence  tending  to  show  that  the 
defendant,  after  a  conspirator  not  named  came  to  his  house, 
participated  in  the  killing  at  a  later  hour  of  the  same  night.  It  was 
permissible  for  the  state  to  show  that  such  conspirator  was  in  a 
room  with  another  defendant  when  the  difficulty  started,  before  go- 
ing to  accused's  house. — Ih,  1. 
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Same;  Threats, — ^The  accused  having  been  connected  with  the 
killing  by  the  testimony,  it  was  admissible  to  show  threats  by  the 
accused  against  the  decedent. — Ih.  1. 

Same. — Where  the  evidence  tended  to  connect  the  accused  with 
the  killing,  evidence  of  threats  by  decedent  against  accused  are  ad- 
missible, whether  introduced  before  or  after  evidence  tending  to 
connect  accused  with   the  homicide. — It).   1. 

Homicide;  Evidence;  Previous  Acts  of  Deceased. — ^As  tending 
to  show  who  was  the  aggressor,  it  was  competent  to  show  what 
decedent  was  doing  and  saying  when  the  defendant  went  into  the 
house  where  the  trouble  started. — Montgomery  v.  The  State,  25. 

Same;  Irrelevant  Facts. — In  a  homicide  case  it  was  irrelevant 
whether  decedent  or  anyone  else  was  connected  with  the  making  of 
the  whisky  which  the  parties  drank. — lb.  25. 

Same. — Where  the  prosecution  was  for  homicide  evidence  as 
to  where  the  whisky  came  from  that  the  parties  were  drinking,  or 
w^ho  owned  or  operated  the  still  where  it  was  made,  and  whether 
witness  or  others  were  concerned  in  making  whisky  or  running  an 
illicit  still,  was  immaterial  and  properly  refused. — Ih.  25. 

Same;  Declarations  of  Accused. — Where  the  only  issue  w^as 
whether  the  accused  acted  in  self  defense,  it  was  proper  to  exclude 
a  showing  made  for  a  witness  that  the  defendant  told  the  witness 
he  wanted  him  to  inform  the  neighbors  of  the  killing. — lb.  25. 

Same;  Deced^nVs  Character. — Specific  acts  done  by  the  dece- 
dent in  the  past  are  not  admissible  to  show  his  character  as  a  dan- 
gerous and  turbulent  man. — lb.  25. 

Same. — In  a  prosecution  for  homicide  evidence  of  decedent's 
general  charncter  is  not  admissible. — lb.  25. 

Homicide:  Evulence:  Hostility. — In  a  prosecution  for  homi- 
cide it  is  competent  for  the  state  to  show  that  the  defendant  en- 
tertained hostile  feelings  towards  deceased,  and  for  this  purpose 
the  fact  of  a  recent  former  difficulty  between  them  and  recent 
threats  made  by  the  defendant  against  the  deceased  may  be  shown, 
but  not  thv^  «letails  of  such  difPiculty. — Fugna  v.  The  State.  47. 

Same:  Prior  Difficult j/. — Whether  defendant  meant  deceased  by 
his  statement  that  he  intended  to  kill  a  man.  being  under  the  evi- 
dence in  this  case,  a  question  for  the  Jury,  it  was  erroneous  to  per- 
mit a  witness  to  state  whether  after  a  prior  difficulty  he  had  heard 
defendant  say  anything  about  what  he  was  going  to  do  in  regard  to 
Ijilling  a  man. — lb.  47. 

Snmc:  Sufficiency/  of  Evidence. — ^The  evidence  In  this  case  stat- 
ed and  held  sufficient  to  sustain  a  conviction  for  murder  in  the  sec- 
ond decree. — 76.  47. 

Homicide;  Evidence. — ^The  color  or  race  of  a  witness  or  an- 
other witness's  relation  to  such  witness  are  irrelevant  to  any 
issue  presented  in  a  prosecution  for  homicide,  and  there  is  no 
error  in  sustaining  objections  to  questions  calling  for  such  testi- 
mony.—,Sf /?/.<?  r.  The  State,  73. 

Homicide;  Evidence;  Threats. — In  a  case  where  It  was  com- 
petent for  the  defendant  to  introduce  evidence  of  threats  made 
against  him  by  the  deceased.  It  was  error  for  the  court  to  decline 
to  allow  him  to  show  by  a  witness  that  on  the  night  of  the  homi- 
cide and  shortly  before  the  fatal  difficulty,  and  near  the  place  where 
it  occurred,  the  deceased  said:  "I  am  a  g — d  d — n  black  snake.  I 
killed  one  man  over  in  Mississippi,  and  I  am  going  to  kill  another 
tonight."  And  this  Is  true  notwithstanding  defendant  had  the  ad- 
vantage of  evidence  of  other  threats,  since  the  threats  here  set  forth 
was  entirely  independent  of  such  other  threat,  and  made  under  cir- 
cumstances rendering  it  competent  and  relevant. — Olive  v.  The  State 
73. 
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Homicide;  Evidence;  Explanatory  of  Deceased's  Acts. — Where 
the  charge  was  murder  and  the  defendant  sought  to  Justify  on 
the  doctrine  of  self-defense,  and  the  killing  occurred  at  the  home 
of  the  defendant,  it  was  competent  to  introduce  testimony  showing 
an  engagement  between  defendant  and  the  deceased  to  go  to  town 
together  on  that  day,  as  explanatory  of  the  conduct  and  object  of 
ihe  deceased  in  going  to  the  defendant's  house. — Sanford  v.  The 
f^itafr,  SI. 

Same. — It  was  not  competent  to  show  what  was  said  and 
done  by  the  defendant  or  how  he  acted  towards  the  wife  of  tbe 
deceased  after  the  shooting,  as  his  good  or  ill  will  towards  tlie 
wife  of  the  deceased  ^Vll^<  not  relevant  to  any  issue. — lb.  81. 

Same;  Clothing. — When  properly  identified,  clothing  worn  by 
deceased  at  the  time  he  received  the  fatal  wound  are  admissible. 

—Jh.  Si. 

Same;  Threats;  Particulars  of  Difficulty. — While  threats  may 
be  proven  without  objection  under  proper  circumstances,  the  par- 
ticulars of  the  difficulty  leading  up  to  the  threats,  are  not  admis- 

sil)le.— /?i.  81. 

(b)     Dying  Declarations. 

Same;  Evidence;  Dying  Declarations. — The  admission  of  a 
decedent's  dying  declarations  is  justified  where  the  preliminary  evi- 
dence shows  that  the  wounds  were  inflicted  on  Saturday  evening 
before  the  Monday  noon  following  at  which  time  the  decedent  died, 
and  that  on  Sunday  after  the  shooting  the  decedent  said  to  his  half 
brotlier  that  he  did  not  see  how  he  could  recover,  and  that  he  be- 
lievfMl   he  would  die. — Sanders  v.  The  State,  13. 

Same. — To  justify  the  admission  of  dying  declarations,  the 
court  should  be  satisfied,  after  considering  all  the  circumstance*, 
that  at  the  time  of  the  making  of  the  declarations  the  decedent  pos- 
itively l)elleved  that  he  had  no  hope  of  life ;  it  is  not  essential,  how- 
ever, that  he  shoidd  in  so  many  words  express  his  conviction  that 
lie  \vas  in  ex  t  rem  I. s. — Ih.  13. 

-.     Instructions. 

(R)     Generally. 

Same;  Instructions. — Section  5362,  prohibits  the  court  from 
chartrinjr  upon  the  effect  of  the  testimony  unless  requested  to  do  so, 
but  a  failure  to  orally  instruct  as  to  the  different  degrees  of  homi- 
cide would  iijive  been  in  eontrnvention  of  the  statute. — Humphries  v. 
The  Stntr,  1. 

Satnc:  Several  Decrees. — It  is  improper  for  the  court  to  fail 
to  clijirjre  on  the  several  degrees  of  homicide  as  not  instructing  the 
jury  how  to  determine  by  their  verdict  whether  the  crime  was  first 
or  second  decree  murder,  as  rtMiuired  by  section  TOST,  Code  1907. — 
Ih.   1. 

Same:  I jisi ructions ;  Homicide  in  Making  Arrest. — ^The  rights 
of  a  privnte  citizen  are  not  the  same  as  those  of  an  officer,  the 
rights  of  the  citizen  being  defined  by  section  0273,  and  that  of  the 
officer  by  se<*tlon  (V2C^9.  Code  1907.  Tlence.  an  instruction  that  the 
richts  were  the  same  was  properly  refused  where  a  defendant  sought 
to  justify  a  homicide  on  the  groimds  that  it  was  committed  while 
he  \a:i^  ni:ilvinir  tu\  arrest  for  a  felony. — Floirrrs  v.  The  State,  65. 

Same. — A  charge  asserting  that  life  might  be  taken,  if  neces- 
sary to  arrest  a  felon  after  he  bad  committed  a  felony,  was  prop- 
erly refused  for  a  failure  to  hypothesize  the  fact  constituting  the 
la'ccssitv,  the  ijood  faith  of  the  defendant  being  in  dispute. — Ih.  05. 
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Same. — A  charge  asserting  that  if  the  defendant,  a  private 
citizen,  had  probable  cause  for  believing  and  did  believe  that  a 
felony  had  been  committed,  he  had  the  right  to  make  an  arrest,  was 
properly  refused  since  the  statute  authorizing  an  arrest  by  a  pri- 
vate citizen  only  gives  such  person  that  authority  where  the  felony 
has  been  actually  committed.     (Section  6273,  Code  1907.)— 76.  65. 

8amc. — A  charge  asserting  that  if  defendant's  wife  told  him 
on  the  morning  of  the  killing  that  the  decedent  had  committed  a 
felony  on  that  morning,  and  that  defendant  had  reason  to  believe  it, 
then  defendant  had  a  right  to  follow  decedent,  arrest  him  without 
a  warrant,  and  take  him  before  a  magistrate,  and  if  decedent  re- 
sisted him,  after  being  informed  of  the  trespass,  and  assaulted  de- 
fendant, he  had  a  right  to  kill,  if  necessary  to  protect  his  person, 
was  properly  refused,  as  the  mere  fact  of  resistance  and  assault 
would  not  alone  give  the  defendant  the  right  to  kill. — lb.  05." 

(b)      Self  Defense. 

Same;  Self  Defense;  Requisites. — One  must  have  been  free 
from  fault  in  bringing  on  the  difficulty  before  he  can  invoke  the 
doctrine  of  self  defense  to  excuse  a  homicide. — Montgomery  v.  Tlie 
State,  25. 

Snjnr;  Instructions;  Self  Defense. — Instructions  which  ignore  a 
constituent  element  of  self  defense  are  properly  refused. — Ih,  25. 

Same. — Instructions  on  self  defense  which  omit  to  require  a 
finding  that  the  accused  must  have  had  no  reasonable  means  r>f 
escape  or  retreat,  or  which  ignore  an  impending  peril,  or  which  fail 
to  hypothesize  freedom  from  fault  in  bringing  on  the  difficulty,  are 
properly  refused. — Ih.  25. 

Same. — ^An  instruction  predicating  defendant's  right  to  an  ac- 
quittal on  his  being  "free  from  bringing  on  the  difficulty"  is  prop- 
erly refused;  the  same  not  being  the  equivalent  of  freedom  from 
fault  in  bringing  on  the  diflficultj'.— 7&.  25. 

Same. — An  instruction  authorizing  an  acquittal  if  the  de- 
fendant did  not  provoke  the  difficulty  was  properly  refused,  as  the 
re<iuirod  finding  must  be  that  he  was  free  from  fault  in  bringing  it 
on.— fh.  25. 

Sam/':  Defense  of  Habitation. — Whore  both  parties  were  guests 
at  the  home  of  the  son  of  the  defendant,  and  the  defendant  left  a 
place  of  safety  to  go  into  the  yard  where  the  deceased  was,  such 
defendant  cniiiot  rely  oi^  the  prot(Vtion  of  the  home. — lb.  25. 

Homicide:  Instructions:  Self  Defense. — Where  there  is  no  evi- 
dence tending  to  show  that  the  killing  was  done  in  self  defense 
charges  as  to  the  law  of  self  defense  are  abstract,  and  properly  re- 
fviii(H],—Lun(Isford   r.   The  State,  'A^. 

Saine:  Responsibility:  Acciderit. — If  a  homilcide  was  preceded 
by,  resulted  from,  or  was  an  incident  of  an  unlawful  act  of  the  accus- 
ed in  following  decedent  with  a  loaded  gun  with  which  he  was 
killed,  the  accused  may  be  convicted  of  an  offense  embraced  within 
nn  indictment  charging  murder  although  the  homicide  was  acci- 
dentPl  and  partly  due  to  decedent's  own  fault. — lb.  HH. 

Homicide:  Self  Defense;  Abandonment  of  Conflict. — If  one  who 
incites  a  difficulty,  or  is  at  fault  in  bringing  it  on,  in  good  faith 
abandons  the  difficulty  and  clearly  announces  and  shows  his  desire 
for  peace,  and  is  afterwards  pursued  or  attacked,  he  may  defend 
himself,  and  Invoke  the  doctrine  of  self  defense;  but,  in  order  to 
do  this,  he  must  clearly  manifest  a  desire  for  peace  and  retirement 
from  the  conflict,  and  that  his  purpose  has  ceased  to  be  hostile,  for 
if  the  acts  are  not  in  good  faith  but  merely  colorable,  the  right  of 
self  defense  is  not  restored. — Jaelcson  v.  The  State.  55. 
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Same;  Evidence. — ^The  evidence  in  this  case  stated  and  exam- 
ined and  held  Insufficient  to  show  that  the  defendant  retired  from 
the  difficulty  with  the  declaration  for  peace,  but  rather  that  he  re- 
tired with  a  hostile  purpose  of  arming  himself  for  further  con- 
flict.—7 /i.  nn. 

Homicide;  Instructions;  Self  Defense, — A  charge  asserting  tliat 
where  the  defense  was  self  defense  the  state  must  prove  beyond  a 
reasonable  doubt  that  accused  was  the  aggressor,  and  provoked  the 
difficulty  in  order  to  deprive  him  of  his  plea  of  self  defense,  was 
proiierly  refused  since  it  ignored  accused  freedom  from  fault  in 
provoking  the  difficulty,  for  if  the  defendant  provoked  the  difficulty 
he  could  not  claim  self  defense,  although  the  decedent  was  the 
aggressor  in  the  resulting  fight  and  was  also  in  fault  in  provok- 
ing it.— Eiihanks  v.  The  State,  61. 

Homicide;  Instructions;  Self  Defense. — A  charge  asserting 
that  if  the  Jury  believe  beyond  a  reasonable  doubt  from  the  evi- 
dence that  the  difficulty  was  caused  and  commenced  by  reason  of 
opprobrious  epithets  of  the  defendant,  then  he  could  not  set  op 
self  defense,  was  a  correct  proposition  and  was  properly  given. — SiUs 
V.  The  State,  73. 

Homicide;  Instructions;  Self  Defense. — A  charge  on  self 
defense  which  omits  in  hypothesis  freedom  from  fault  In  bring- 
ing on  the  difficulty,  Is  properly  refused,  although  predi- 
cated on  the  right  to  stand  and  defend  his  home  even  to  the  tak- 
ing of  human  life,  without  being  under  the  necessity  of  retreating; 
since  the  home  is  for  the  purpose  of  defense,  and  not  for  offensive 
or  aggressive  operation,  and  in  order  to  claim  Its  protection  the 
defendant  must  be  free  from  fault  In  bringing  on  the  difficulty,  and 
must  act  under  the  impending  necessity  to  protect  himself  or  home. 
—Sanford  v.  The  State,  81. 

Same, — Charges  on  self-defense  which  Ignore  the  question  of 
imminent  danger  to  life  or  limb,  or  the  Impending  necessity  to  kill 
to  save  life  or  prevent  great  bodily  hann,  are  properly  refused. — lb. 
81. 

3.  Indictment. 

Homicide;  Indictment;  Sufficiency. — ^The  code  form  of  Indict- 
ment for  murder  In  either  degree,  and  for  manslaughter  in  either 
degree,  is  sufficient  and  sufficiently  advises  the  accused  of  the  na- 
ture and  rause  of  the  accusation  within  the  Constitution. — Sanders 
V.  The  .^hite,  V\. 

Same:  Requisites. — Except  in  killings  in  sudden  rencounters 
by  moans  of  concealed  weapons  (section  708G,  Code  1907)  indict- 
mont.s  for  murder  in  either  degree  must  allege  that  the  homicide 
was  comniitfcd  \\itli   malice  aforethought. — lb.   13. 

Homicide;  Indictment. — The  use  of  the  words,  "malice  of  fore- 
thought" instead  of  the  words,  "malice  aforethought"  does  not  Im- 
pair the  validity  of  the  indictment  as  charging  murder  in  the  first 
degree,  since  the  words  used  convey  the  plain  meaning  of  those  In 
the  statute.      (Section  7130.  Code  1907.)— Flou^rs  v.  The  State.  (^. 

4.  Insanity. 

Homicide;  Insanity;  Evidence. — Before  evidence  tending  to 
produce  insanity,  such  as  the  acts  and  bad  conduct  of  a  wife,  be- 
comes admissible  as  a  defense  in  murder  or  assault  with  Intent,  the 
defendant  must  ofl^er  some  testimony  of  his  insanity  at  the  time  of 
the  cominipsion  of  the  act  charged. — Milford  r.  The  Stale.  104. 
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5.    Assault  with  Intent. 

Homicide;  Assault  With  Intent  to  Murder;  Burden  of  Proof. — 
Since  the  burden  is  on  the  state  in  a  trial  of  an  assault  with  intent 
to  murder  to  show  that  the  defendant  was  the  aggressor,  it  was 
error  to  Instruct  that  the  burden  was  on  the  defendant  to  show  the 
necessity,  real  or  apparent,  for  striking  to  protect  his  life  or  person 
from  great  bodily  harm,  and  that  before  striking,  he  had  no  oppor- 
tunity to  retreat  without  increasing  his  danger,  real  or  apparent, 
and  that  he  was  free  from  fault  in  bringing  on  the  difficulty. — Flake 
V.  The  Fitate,  134. 

INDICTMENT  AND   INFORMATION. 

In  particular  crimes  see  appropriate  title. 

See  Homicide,  §  3. 

1.     Clerical  Error  in. 

Indictment  and  Informatio^n;  Clerical  Error;  Effect. — An  in- 
dictment is  not  necessarily  vitiated  by  a  mere  clerical  error,  unless 
the  error  changes  the  word  into  one  of  different  import  or  so 
changes  the  sense  that  one  of  ordinary  intelligence  cannot  from  the 
context  determine  with  certainty  the  meaning. — Sanders  v.  The  iState, 
13. 

Same. — An  indictment  alleging  that  the  accused  "with  malice 
aforethougt"  killed  a  named  person  by  shooting  him  is  a  sufficient 
charge  of  murder  in  either  degree,  the  word  "aforethougt"  being 
sufficiently  near  in  point  of  sound  to  the  proper  word. — lb.  13. 

'  2.     Code  Fonn. 

I7idictment  and  Information;  Sufficiency ;  Code  Form. — ^An  in- 
dictment in  the  exact  language  prescribed  by  the  code,  is  sufficient, 
even  tliough  matters  of  substance  are  omitted  by  such  form. — Hankin- 
son  V.  The  State,  110. 

3.     Alternative  Averments. 

Indictment  and  Information;  Alternative  Averm^ent. — Where 
the  offenses  charged  are  of  equal  degree  and  subject  to  the  same 
punishment,  they  may  be  charged  in  the  alternative  in  the  same 
indi(*tinent  .or  amdiwit—Wray  v.  The  State,  139. 

3.     Joinder  of  Counts. 

Indictment  and  Information;  Joinder  of  Counts;  Duplicity. — 
Under  the  common  law  the  joinder  of  different  offenses  in  the  same 
count  was  bad  as  doiil)le  pleading. — Mitchell  v.  The  State,  147. 

Same;  Embezzlement;  Larceny;  Statute. — Under  section  7151, 
Code  1907,  offenses  of  the  same  character  and  subject  to  the  same 
punishment  may  be  joined  in  one  count  In  the  alternative,  and 
hence,  a  complaint  charging  embezzlement  and  larceny  of  the  same 
property  of  a  certain  person,  may  be  properly  joined  in  the  same 
count  if  the  alternative  averments  each  charge  a  complete  offense, 
and  the  two  offenses  are  of  the  same  character,  and  degree,  and 
subject  to  tiie  same  punishment. — lb.  147. 

5.     Right  to  Grand  Jury. 

Indictment  and  Information;  Misdemeanor;  Right  to  Grand 
Jury  Investigation. — The  provisions  of  Local  Act,  1907,  p.  206,  au- 
thorizing prosecutions  for  misdemeanors  on  affidavit  in  the  Morgan 
County  Law  and  Equity  Court,  are  not  invalid  because  denying  to 
accused  the  right  to  indictment. — Wylsonne  v.  7'he  State,  188. 
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G.     Quashing. 

Indictment  and  Information;  Surplusage;  Place  of  Offence. — 
There  must  be  proof  of  venue  whether  averred  or  not,  and  henoe, 
the  fact  that  an  indictment  charging  a  violation  of  the  prohibition 
law  alleged  that  it  was  committed  wifhln  the  limits  of  a  certain 
county,  did  not  render  the  indictment  defective,  such  allegations 
being  regarded  as  mere  surplusage. — Davis  i\  The  State,  200. 

Same;  Quashing;  Discretion  of  Trial  Court. — ^Where  an  in- 
dictment appears  to  have  been  found  by  a  legally  constituted  grand 
Jury  .and  to  have  been  regularly  and  duly  returned  into  open  court, 
properly  endorsed  and  duly  filed  with  the  clerk  at  the  term  at  which 
it  was  found,  the  striking  of  the  motion  to  quash  the  indictment 
rested  in  the  irrevisable  discretion  of  the  trial  court,  and  hence, 
constituted   no   error. — /&,   200. 

Appeal  and  Error;  Discretion;  Quashing  Indictment. — The 
rulings  of  the  trial  court  as  to  quashing  an  indictment  is  within  its 
discretion  and  not  reviewable  imless  plainly  abused. — Shell  r.  The 
State,  207. 

INJUNCTION. 
1.     Suit  on  Bond. 

Injunction ;  Action  on  Bond;  Pleading. — Where  an  injunction 
was  granted  restraining  the  sale  of  real  estate,  upon  bond  condi- 
tioned on  the  payment  of  damages  and  cost  sustained,  and  the  In- 
junction is  dissolved  a  complaint  on  the  bond  which  alleges  the  dis- 
solution of  the  Injunction  and  the  Incurring  of  expense  in  employ- 
ing counsel  in  procuring  the  dissolution  of  injunction  and  defendini? 
against  the  suit,  assigns  as  breach  of  the  bond  only  the  failure  to 
pay  counsel  fees  and  costs  Incurred  ,and  hence  evidence  of  losses 
Incurred  on  account  of  rents  lost  and  on  account  of  a  failure  to  sell 
the  property  by  re^isou  of  the  injunction,  is  not  admis.^ible. — Tallasue 
F.  Mfff.  Co.  V.  Parks.  278. 

INSANITY. 

See  Homicide,  §  4. 
INTKIIKST. 

Interest :  Payment — Where  the  [)laintiff  made  several  shipments 
of  hiniber  under  an  agreement  that  each  shipment  should  be  paid 
for  within  sixty  days  from  date  of  shipment,  and  the  amount  of  each 
shipment  was  paid  for,  but  not  within  sixty  days,  and  plaintiff  re- 
ceipted for  each  amount  in  full  of  the  above  account,  and  the  con- 
tract contained  no  [irovision  for  interest,  the  plaintiff  could  not  re- 
cover interest ;  under  the  circumstances,  interest  was  merely  an  in- 
cident to  the  principal  debt,  and  the  acceptance  of  the  principal  ex- 
tinguislied  the  riglit  to  recover  interest,  unless  there  was  an  agree- 
ment or  understanding  that  the  right  to  claim  interest  was  reserved. 
—Ilinniicutt  L.  Co.  r.  M.  &  O.  R.  R.  Co.  486. 

INTEUHOO.VTOUIES. 

See  Discovery. 

IN'i'(  »V[(\\TING  LIQl'OKS. 

Into.rieatinf/  Liquors;  Affidavit;  Time;  Sufficiency. — An  affi- 
davit made  on  May  0,  1010,  charging  that  within  twelve  months 
of  I  he  nial<ing  of  the  affidavit,  and  since  the  1st  day  of  Septem- 
l>er,  lOOU.  sufficiently  shows  that  the  offense  had  been  committed 
since  Sei.t.  1,  m)d.—Sapp  v.  The  State,  190. 
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Same;  Warrant;  Return. — The  fact  that  the  warrant  was 
made,  returnable  before  the  Judge  Instead  of  the  court  does  not 
render  the  warrant  charging  a  violation  of  the  prohibition  law,  bad. 
—/ft.  190. 

Same;  Evidence. — Where  the  charge  was  violating  the  prohi- 
bition law,  it  was  proper  to  exclude  evidence  as  to  how  many  other 
warrants  were  issued  as  a  result  of  a  visit  by  the  state's  witness 
to  a  certain  place  on  a  particular  occasion,  and  at  how  many  other 
places  he  purchased  liquor. — /ft.  190. 

Same;  Federal  Tax  Receipt. — In  a  prosecution  for  violating  a 
prohibition  law,  where  it  was  shown  that  the  accused  had  paid  a 
federal  liquor  tax,  it  was  proper  to  instruct  the  jury  that  the  state 
could  show  that  the  accused  had  paid  a  federal  liquor  tax  for  time 
and  place  charged,  and  that  the  fact  of  the  payment  of  such  tax 
was  prima  facie  evidence  that  the  payor  had  sold  or  offered  for 
sale,  in-ohibited  liquors. — Ih.  190. 

Intoxicating  Liquors;  Instructions. — Where  the  defendant  tes- 
tified without  objection  that  he  was  requested  to  procure  the  whisky 
that  part  of  the  oral  charge  of  the  court  instructing  the  Jury 
to  consider  the  statement  of  the  witness  as  to  defendant's  being 
requested  to  get  whisky,  in  connection  with  the  other  evidence,  in 
arriving  at  a  conclusion  as  to  whether  it  was  whisky  that  was 
procured  was  proper. — Wilson  v.  The  State,  203. 

Intoxicating  Liquors;  Evidence;  Admissihility. — Proof  of  the 
defendant's  possession  of  the  prohibited  liquor,  his  purchase  of  the 
same  and  payment  therefor  by  express  money  order  is  admissible 
in  a  prosecution  for  soiling  prohibited  liquors  without  a  license. — 
Smith  r.  The  State,  210. 

Intoxicating  Liquors;  Illegal  Keeping. — Under  sections  4  and 
16,  Acts  1909,  p.  64  the  keeping  of  prohibited  liquors  in  a  place 
where  the  defendant  was  running  a  store  and  soft  drink  stand  was 
mci:n\.—  ncii   r.   The  State.  224. 

Sa7nc;  Instructions. — Where  the  evidence  tended  to  show  that 
the  place  where  defendant  kept  the  prohibited  liquors  was  not  used 
exclusively  as  a  dwelling,  an  instruction  was  properly  refused  which 
asserted  that  the  mere  keeping  of  prohibited  liquors  on  the  premises 
was  not  presumptive  of  his  having  it  there  for  unlawful  purposes, 
\v1hm-(»  Ih*  nlo  and  slcjit  in  the  houses  in  (inostion. — Ih.  224. 

Intoricating  Liquors;  Ordinanees;  Validity. — Ordinances  pro- 
hil)itinj?  the  sale,  gift,  or  other  disposal  of  spirituous,  vinous  or  malt 
liquors,  in  violation  of  the  state  statutes,  and  prohibiting  the  mak- 
ing, aidin;?,  alietting,  procuring  or  counselling  of  an  unlawful  sale, 
purchase,  gift,  or  other  unlawful  dispos^ition  of  such  liquors,  or  pro- 
hibiting one  from  acting  as  assisting  friend  of  the  seller  or  pur- 
chaser, are  not  invalid  as  bein<r  inconsistent  with  the  state  laws 
within  the  provisions  of  section  12.'')1.  Code  1907. — Turner  r.  T(nrn  of 
LiiieviJle,  ATA. 

JEOPARDY. 

See  Criminal  Law,  §  1. 
JUDICIAL    KNOWLEDGE. 

See  Evidence,  §  8:  Criminal  Law.  §  5. 
JT^I)G>rEXT. 

See  Evidence,  §  15. 

1.     Amendment  and  Correction. 

Judgment;  Correction  Nunc  Pro  Tunc. — ^While  the  statute  as  to 
the  correction  of  Judgments  nunc  pro  tunc  for  clerical  misprisons. 
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does  not  cover  criminal  cases,  yet  the  court  has  power  under  the 
oonunon  law  to  make  such  corrections  in  such  cases. — Faltner  v. 
The  l^tatc,  205. 

Same;  Entry  Nunc  Pro  Tunc, — Although  the  clerk  omitted  to 
enter  the  judgment  at  the  term  at  which  it  was  rendered,  where  it 
was  clearly  shown  by  the  bench  notes  of  the  judge,  and  other  en- 
tries and  memorandum  required  by  law  to  be  made  and  entered, 
that  a  Judgment  was  actually  rendered,  and  what  the  judgment 
was,  entry  thereof  could  be  ordered  nunc  pro  tunc  on  a  proper  mo- 
tion in  the  court  of  Its  rendition;  and  when  entered.  It  will  have 
the  same  effect  as  though  entered  when  rendered. — lb.  263. 

Same;  Motion  to  Vacate. — A  trial  court  should  retain  a  motion 
to  vacate  the  entry  of  judgment  because  not  made  until  after  the 
adjournment  of  the  term  until  the  state  has  had  a  reasonable  time 
to  make  a  motion  for  a  nunc  pro  tunc  entry  of  the  Judgment  actually 
renderotl.— /?).   2(1."). 

Same;  Execution. — Where  defendant  voluntarily  abandons  his 
appeal  from  a  conviction,  and  appeals  only  from  the  order  denying 
his  motion  to  vacate  the  entry  of  the  judgment,  and  the  judgment  is 
corrected  nunc  pro  tunc,  such  judgment  can  be  executed  at  once 
unless  the  defendant  shall  appeal  from  the  judgment  ordering  the 
nunc  pro  tunc  entry. — lb.  2(55. 

Appeal  and  Error;  Presum^ption ;  Motion  to  Vacate. — ^The  mo- 
of  the  defendant  to  vacate  the  entry  of  a  Judgment  on  the  ground 
that  the  clerk  had  no  authority  to  enter  judgment  against  the  de- 
fendant after  the  expiration  of  the  term  at  which  he  was  tried,  will 
be  construed  most  strongly  against  the  defendant,  and  on  appeal 
from  such  denial,  it  will  be  presumed  that  such  a  judgment  was  ac- 
tually rendered,  and  that  there  exists  evidence  thereof  from  which 
a  nunc  i)ro  tunc  entry  can  be  ordered. — lb.  2()5. 

2.     Jiidisdictiou   and   Remedy. 

Judumcnt;  J urisdictitm ;  City  Courts;  Error  Coram  Vohis. — ^The 
Law  and  Equity  court  of  Mobile,  and  courts  of  like  powers,  have 
jurisdiction  to  issue  the  common-law- writ  of  error  coram  vobis  to 
set  aside  judjjments. — JoJunton  v.  i^trans  *S.  Co.  SW. 

Same;  Petition  Coram  Vohis;  Evidence. — ^^V.  petition  for  writ 
of  error  coram  vobis  to  set  aside  a  default  judgment  is  only  a  plead- 
ing in  the  case  and  is  not  proof  of  the  matters  contained  in  it,  al- 
thoiijrh  sw(;rn  to. — Ih.  300. 

JTHY   AND  JT'ROUS. 
1.     Petit. 

(a)  Special    Venire. 

Jury:  Special  Venire;  Service  of  Copy;  Waiver. — Where  the 
defendant  in  writing  waives  the  right  to  a  special  venire  under  the 
provisions  of  section  72(54.  Code  11)07,  he  thereby  dispensed  with 
all  the  ro(iuironicnts  as  to  service  of  copy  on  the  defendant  and  of 
having  tln'  rase  set  for  trial  under  section  7202,  Code  1907. — Flowers 
K.  The  Stiite,  (m. 

(b)  Challcn£:o. 

Jury;  Peremptory  Challenge;  Right  in  Criminal  Cases.  Tnder 
Acts  1900,  p.  305,  the  right  of  i)eremptory  challenge  does  not  exist 
in  a  crimanal  case,  but  such  act  does  not  affect  the  right  of  the 
State  or  the  accused  to  challenge  a  juror  for  any  cause  of  challenge 
(xisilii.!.;  under  the  law. — Herndon  v-  The  State,  118. 
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Bame;  Empanelling;  Qualifications;  Challenge. — ^Under  sec- 
tion 32  Acts  1909,  p.  305,  the  state  or  the  accused  may  object  to 
the  placing  on  the  regular  venire,  when  being  drawn  by  the  court 
for  the  week,  or  while  the  court  Is  passing  upon  the  qualification 
of  the  Jurors,  of  the  name  of  any  juror  where  cause  for  his  chal- 
lenge exists;  and  if  the  court  places  on  the  venire  for  the  week 
the  name  of  any  juror  to  whom  a  proper  challenge  for  cause  Is 
interposed,  it  constitutes  reversible  error,  if  injury  thereby  results 
to  tht»  accused.— /6.  118. 

Same;  Qualifications;  Non-Resident. — Although  grounds  for 
challenge  by  either  state  or  accused,  the  fact  that  a  juror  is  a  non- 
resident of  the  county  as  a  matter  of  challenge  comes  too  late  if 
not  made  until  after  the  verdict  is  rendere<l. — lb.  118. 

(c)  Empaneling,  etc. 

Same;  Selecting;  Presumptions. — Where  the  order  called  for 
a  venire  of  eighty-eight  jurors,  and  a  list  of  eighty-eight  was  served 
upon  the  defendant,  fifty  specials  and  thirty-eight  regulars,  and 
when  the  regular  panel  was  made  up  only  twenty-six  were  actu- 
ally empaneled,  eleven  being  excused  for  good  cause  shown,  and 
the  record  being  silent  as  to  the  twelfth  man,  the  accused  was  not 
entitled  to  complain,  for  in  view  of  the  record,  this  court,  on  appeal, 
will  presume  that  such  juror  was  present  on  the  day  of  the  trial, 
and  in  passing  upon  his  qualifications  he  was  shown  not  to  be 
qualified,  or  that  his  name  was  placed  upon  the  venire;  the  mere 
fact  that  he  was  not  empaneled  and  sworn  for  the  week  did  not 
di»<(iualify  him  from  serving  upon  this  case,  as  a  juror. — Uerndon  v. 
The  State.  118. 

(d)  Striking. 

Jury;  Striking. — Where  it  appeared  that  the  court  had  quali- 
fied twenty-four  jurors  who  had  been  regularly  drawn  for  that 
week,  and  that  two  of  them  had  been  excused  without  objection, 
it  was  not  error  for  the  court,  in  prosecution  for  violating  the  pro- 
hibition law,  to  draw  six  new  names  from  the  jury  box,  and  to  re- 
qualify  twenty -four  jurors  including  two  of  the  new  names  so 
drawn,  and  to  require  the  accused  to  proceed  to  strike.  (Section 
;i2.  Acts  11)09.  p.  :M):).)—8app  V.  The  State,  190. 

(e)  Drawing  and  Summoning. 

Jury;  Drawing  and  Summoning;  Division. — Construing  to- 
gether Ix)cal  Acts  1907,  p.  61,  and  Local  Acts  1909,  p.  316,  it  is 
held  that  the  jury  for  the  new  division  of  the  court  so  established 
should  i)e  drawn  and  summoned  under  the  provisions  of  section  25 
of  the  last  named  act.  (Having  reference  to  the  establishment  of 
two  courts  in  St.  Clair  county,  constituting  the  circuit  court  of  said 
county.)— .S7i (7/  r.  The  State,  207. 

(f)  Demand   for  Trial   by. 

Jury;  Trial;  Demand  For. — Under  Acts  1*n^S-9,  p.  002.  estab- 
llsing  the  city  court  of  Birmingham,  a  defendant  who  appears  and 
answers  without  demanding  a  jury  trial,  is  not  entitled  to  a  jury 
trial  on  a  subst^iuent  demand  therefor. — Ritter  v.  (iriswold.  618. 

2.     Grand  Judy. 

(a>     Organization. 

Grand  Jury;  Organization;  Statutory  Provisions. — At  a  term 
preceding  that  at  which  the  Indictment  was  found,  the  presiding 
judge  drew  the  names  of  fifty  persons  to  constitute  the  grand  and 
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petit  juries,  and  at  the  following  term,  after  passing  on  excuses, 
there  remained  only  thirty-six  jurors;  to  meet  the  requirements  for 
jurors,  the  presiding  judge  drew  from  the  jury  hox  the  names  of 
eighteen  other  persons,  who  were  summoned  and  appeared;  the 
judge  placed  their  names,  together  with  the  names  of  those  origi- 
nally drawn,  in  a  hat  and  drew  therefrom  first  the  names  of  eighteen 
jurors  who  were  sworn  and  empanelled  as  the  grand  jury  which  re- 
turned this  indictment.  Construing  together  sections  18,  20,  23  and 
29,  Acts  1909,  p.  305,  it  is  held  that  there  was  no  defect  in  the 
organization  of  the  grand  jury. — Crandall  v.  The  State,  112. 

Same;  Defect;  Waiver;  Plea. — A  failure  to  question  the  val- 
idity of  the  indictment  by  plea  in  abatement  on  the  ground  that  one 
of  the  grand  jurors  who  found  the  indictment  was  not  shown  by 
the  record  to  have  been  drawn  as  a  juror  at  any  time,  is  a  waiver 
of  the  defect     (Sec.  23.  Acts  1909,  p.  305.)— /6.  112. 

LANDLORD   AND  TENANT. 

1.  Rent. 

Landlord  and  Tenant;  Rent;  Complaint, — On  demurrer  it  must 
be.  held  that  it  did  not  appear  from  the  complaint  that  the  individual 
defendant  was  the  person  or  firm,  who  made  the  contract  with  the 
plaintiff  to  rent  the  premises,  and  hence  the  complaint  was  bad,  it 
alleging  that  the  store  house  and  lot  were  rented  to  the  Knterprise 
Jewelry  Company,  that  the  individual  defendant  did  a  jewelry  busi- 
ness upon  the  premises  under  the  name  of  the  Enterprise  Jewelry 
Co.,  and  that  he  entered  into  the  possession  of  the  premises  and 
paid  tlie  rent  for  R(»veral  months. — Uaxcls  v.  Matthcics.  30.3. 

2.  Tse  and  Occupation. 

Landlords  and  Tenants;  Use  and  Occupation:  Contract. — One 
may  recover  for  the  value  of  the  use  and  occupation  of  the  building 
if  the  party  sued  actually  used  it  although  the  party  suing  violated 
or  resr  iiKied  an  express  contract  for  use  of  the  building. — Thomas  r. 
Snioot,  407. 

3.  Condition  of  Premises. 

Landlord  and  Tenant;  Condition  of  Premises;  Action;  Ihintatn.^. 
Wliere  an  ice  cream  company  rented  a  cold  storage  room  nnder  a 
contract  that  it  was  to  le  kept  at  a  certain  temperature  and  <-<in- 
tinned  to  use  it.  for  thirty  or  forty  days,  niakins:  many  complaints 
as  to  the  tcnnierature.  althoujjjli  the  room  was  i.ot  kei)t  at  tlie  asreod 
temperatnre  and  much  ice  cream  was  spoiled,  the  continued  use  of 
tlie  wnnn  did  not  l.ar  a  recovery  of  tlie  damages  sustained,  for 
while  tlie  company  vras  bound  to  use  reasonahle  exertion  to  i>revent 
loss  npon  a  breach  of  the  contract,  it  was  also  its  duty  to  endeavor 
to  carry  out  the  contract. — Ala.  S.  &  7.  Co.  r.  Kraizcr  /.  C.  Co.  (U»4. 

LAHCEXY. 

Larceny;  Nature  and  Element. — Where  one  sells  personal  prop- 
erty helonj^ing  to  another  to  an  innocent  purchaser  who  without 
criminal  intent  takes  it  from  the  possession  of  the  owner,  the  one 

.«clliiii:  snch  priii)erty  may  he  convicteil  of  larceny  thereof. — Cojp  r. 
The  sintr,  Un. 

LITir.r.  AND   SLANDER. 

Librl  and  Slander;  Criminal;  Affidavit. — Construing  together 
sections  IMO  and  8747,  Code  1907.  it  is  held  that  an  affidavit  al- 
leging that  the  defendant  falsely  and  maliciously  spoke  of  and  con- 
cerning W.  in  the  presence  of  others  (named)  charging  that  W.  had 
committed  perjury,  in  substance  as  follows,  to-wit;  that  the  oath  of 
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said  W.  had  been  impeached,  and  was  worth  nothing  in  the  courts 
of  the  county,  was  sufficient,  and  sufficiently  Informed  accused  of 
the  offense  charged. — Dungan  v.  The  State,  235. 

Libel  and  Slanders;  CrinUnal;  Definition. — Slander  or  defama- 
tion is  anything  that  tends  to  blacken  or  injure  one's  character  or 
reputation. — Dungan  v.  The  State,  235. 

LIMITATION  OF  ACTIONS. 
See  Criminal  Law,  §  3. 

LOGS   AND   LOGGING. 

Logs  and  Logging;  Conveyance;  Gonstruction. — The  deed  in  this 
case  stated  and  examined  and  It  is  held  under  It  that  plaintiff  could 
not  recover  the  advanced  payment  made  if  there  was  upon  the  land 
timber  of  the  aggregate  value  of  the  payment,  even  if  it  be  conceded 
that  the  original  payment  was  merely  an  advance,  and  plaintiffs  had 
not,  during  the  life  of  the  contract,  cut  enough  timber  to  recoup 
themselves  for  said  advanced  payment. — Montgomei-y  Coop.  Co,  v. 
Carter,  367. 

LOST  INSTRUMENTS. 

Lost  Instruments;  Action  on;  Evidence. — Where  the  action  was 
upon  a  note  which  was  lost,  and  the  defense  was  that  the  note  was 
signed  by  the  defendant  by  himself  as  president  and  manager  of  a 
corporation,  and  not  individually,  and  that  it  was  given  in  payment 
for  wood  bought  by  the  corporation,  evidence  of  the  business  of  the 
corporation  and  that  plaintiff  bought  the  wood  for  the  corporation 
as  such,  was  relevant  to  the  issue,  and  tended  to  establish  the  proba- 
bility of  the  defendant's  contention. — Newton  L.  &  B.  Co.  v.  Reeves* 
411. 

MASTER  AND  SERVANT. 
1.    Contract  of  Employment — Discharge. 

Master  and  Servant;  Wrongful  Discharge;  EiHdence;  Custom. 
— Where  the  action  was  for  breach  of  contract  of  employment  as 
milliner  for  the  spring  season,  consisting  of  four  months,  and  it  ap- 
peared that  the  defendant  had  employed  plaintiff  during  previous 
years,  evidence  as  to  the  custom  of  the  parties  in  the  prior  years 
as  to  the  terms  of  employment  was  relevant. — Johnson  Bros.  Co.  v. 
Bentley,  281. 

Same;  Contract  of  Employment. — A  contract  to  render  personal 
services  as  a  milliner  for  the  spring  season  of  four  months  need  not 
be  in  writing  in  order  to  be  actionable  if  breached. — /6.  281. 

Same;  Implied  Contract. — ^A  contract  of  employment  for  the 
season  as  milliner  need  not  be  expressed  but  may  be  Implied  from 
the  established  custom  or  course  of  dealing  between  the  parties. — 
Ih.  281. 

Same;  Instructions. — Where  the  action  was  for  breach  of  con- 
tract to  employ  plaintiff  as  a  milliner  for  the  season,  a  charge  as- 
serting that  it  was  for  the  jury  to  determine  from  all  the  evidence 
whether  the  plaintiff  had  performed  her  part  of  the  contract,  and 
that  such  fact  could  not  be  determined  arbitrarily  by  the  defendant, 
embodied  a  correct  proposition  of  law,  and  was  properly  given  if 
supported  by  the  facts. — Ih.  281. 

Same. — In  an  action  for  breach  of  contract  for  employment, 
charges  asserting  that  the  case  was  to  be  decided  upon  the  evidence 
and  not  what  was  contained  In  the  pleadings,  and  that  the  pleas 
were  not  evidence,  and  if  the  contract  of  employment  was  one  of 
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employment  by  the  month  or  if  plaintiff  breached  it  the  Teidict 
should  be  for  the  defendant,  was  so  worded  as  to  authorize  the  court 
In  refusing  it.— -76.  281. 

MORTGAGES. 

See  Pledges. 

1.     Marking  Satisfied. 

Mortgages;  Failure  to  Enter  Partial  Payment;  Penalty. — Where 
it  appeared  that  the  mortgage  liad  been  fully  paid  at  the  time  of 
notice  to  enter  partial  payment,  recovery  cannot  be  had  for  a  failure 
to  enter  such  partial  payment  on  the  record,  under  section  4897, 
Code  1907;  the  remedy  under  such  circumstances  is  to  recover  the 
penalty  prescribed  by  section  481)8,  Code  1907,  for  failure  to  enter 
the  fact  of  satisfaction  in  full  on  the  margin  of  the  record  after 
notice  to  that  effect. — Young  v,  Camphell,  493. 

MUNICIPAL   CORPORATIONS. 

1.  Street  Improvement. 

Municipal  Corporations;  Improvement  Assessment;  Validity. — 
In  a  special  municipal  improvement  proceedings,  the  failure  in  a 
material  respect  to  follow  statutory  requirement,  will  defeat  special 
assessment  liens  based  thereon. — Oamer  v.  City  of  Anniston^  389. 

Same;  8uffioienoy;  Description  of  Material. — ^A  resolution  tx> 
improve  a  street  with  bitulithic  pavement,  vitrified  brick,  or  other 
approved  material,  is  not  a  sufficient  compliance  with  section  1361, 
Code  1907,  and  invalidates  a  special  assessment  levied  thereunder, 
and  a  subsequent  resolution  confirming  the  former  resolution,  ref^- 
ring  to  it  by  date  of  adoption,  showing  no  intent  to  amend  it  as  to 
the  kind  of  material  to  be  used  as  authorized  by  section  1364,  Code 
1907,  did  not  cure  the  defect,  although  the  latter  resolution  referred 
to  the  former  resolution  as  one  providing  for  bitulithic  pavement. — 
n.  389. 

2.  Violating  Ordinances  of. 

Municipal  Corporations;  Ordinances;  Violation;  Waiver. — ^By 
proceeding  to  trial  in  the  Mayor's  court  without  questioning  the 
sufficiency  of  the  complaint  the  defendant  waived  any  objection  to 
it  for  insufficiency. — Turner  v.  Town  of  Lineville,  454. 

Same;  Appeal. — Under  section  1451  and  6743,  Code  1907,  ttie 
municipality  was  properly  permitted  to  amend  the  affidavit  on  an 
appeal  from  a  conviction  for  a  violation  of  a  whisky  ordinance,  al- 
though the  affidavit  was  insufficient  on  the  trial  of  the  cause  be- 
fore the  mayor. — Ih.  454. 

Same;  Complaint. — It  is  not  necessary  to  set  out  an  ordinance 
in  haec  verba,  and  heuce,  a  complaint  charging  that  the  accused 
sold  or  otherwise  disposed  of  liquor  contrary  to  an  ordinance  of  a 
named  city,  etc.,  sufficiently  charged  a  violation  of  the  ordinance. 
Ih.  454. 

Same;  Continuance. — ^It  was  not  error  to  refuse  to  continue  a 
prosecution  based  on  the  violation  of  an  ordinance,  asked  on  the 
ground  of  absent  witnesses,  where  defendant's  request  for  sub- 
poenaes  was  so  expressed  as  to  lead  the  clerk  to  believe  that  the 
witnesses  were  to  be  summoned  In  another  case  pending  against  the 
defendant. — 76.  454. 

Same;  Fines. — The  provisions  of  section  1222,  Code  1907,  con- 
stitute regulations  affecting  the  exercise  of  the  jurisdiction  conferred 
upon  the  recorder  in  enforcing  the  criminal  laws  of  the  state,  and 
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MUNICIPAL  CORPORATIONS— Continued. 

does  not  limit  the  power  of  the  municipality  to  regulate  subjects 
also  dealt  with  by  the  state  In  Its  criminal  statute. — Ih.  454. 

Same;  Punishment. — An  ordinance  prohibiting  the  sale  of  in- 
toxicating liquors   is   not   rendered   invalid   because   the  minimum 
fine  was  less  than  that  authorized  by  the  state  law,  if  the  penalty 
affixed  was  within  the  limits  prescribel  by  section  1216,  Code  1907. 
—Ih.  454. 

3.     Personal  Injuries  and  Liability. 

Municipal  Corporations;  Personal  Injuries;  Claim;  Notice. — 
The  filing  of  a  sworn  statement  as  required  by  section  1275,  Code 
1907,  is  a  prerequisite  to  an  action  for  personal  injury  against  a  city 
or  town. — City  of  N.  Decatur  v.  Ghappell,  564. 

Same;  Waiver  of  Notice. — To  waive,  means  to  relinquish  inten- 
tionally a  known  right,  or  intentionally  to  do  an  act  inconsistent 
with  claiming  it,  and  hence,  the  officers  of  a  city  whose  duty  it  is  to 
pass  upon  the  merits  of  a  claim  for  personal  injuries  may  waive 
compliance  with  the  requirement  of  notice  as  provided  by  section 
127r.,  Code  1907.— 76.  5G4. 

Same. — The  facts  in  this  case,  stated  and  examined  and  held  not 
to  constitute  a  waiver  on  the  part  of  the  city  of  the  requirements  as 
to  notice  prescribed  by  section  1275,  Code  1907  as  a  condition  pre- 
cedent to  the  maintenance  of  an  action  for  personal  injury. — lb.  564. 

NEGLIGENCE. 
In  particular  actions  see  appropriate  title;  see  Damages. 

1.  Wantonness. 

Negligence;  Wantonness. — ^Wantonness  is  a  conscious  failure  by 
one  charged  with  the  duty  to  exercise  due  care  to  prevent  an  injury, 
after  a  discovery  of  the  peril,  with  knowledge  of  the  probable  result 
of  such  failure,  and  it  is  immaterial  whether  such  failure  is  occasion- 
ed by  an  act  of  omission  or  commission ;  one  may  be  guilty  of  wan- 
ton misconduct  without  actual  intention  to  Injure. — Birmingham  Ry. 
L.  &  P..  Co.  V.  Murphy,  588. 

2.  Pleading. 

Negligence;  Pleading;  Allegation  of  Duty. — Where  the  com- 
plaint alleged  that  while  plaintiff  on  his  motor  cycle  was  proceeding 
on  the  right  side  of  the  street,  and  in  the  same  direction  as,  and 
very  close  behind  defendant,  in  his  automobile,  defendant  negligently, 
suddenly  and  without  warning  turned  his  automobile  across  the 
the  plaintiff's  course  causing  a  collision,  sufficiently  attributes  to  the 
defendant  a  duty  of  not  turning  abruptly  across.  plaintifiTs  course 
without  warning,  within  the  rule  that  it  is  generally  sufficient,  when 
the  gravamen  of  an  action  is  nonfeasance  or  misfeasance,  for  the 
complaint  to  aver  the  facts  out  of  which  the  duty  to  act  springs, 
and  that  the  defendant  was  negligent  in  the  performance  of  his 
duty. — Overton  v.  Bush,  623. 

Same. — ^Where  the  complaint  alleges  in  general  terms  that  the 
turning  of  defendant's  automobile  causing  a  collision  with  plaintifTs 
motorcycle  was  negligent,  and  the  complaint  though  mentioning  some 
features  of  this  act  of  negligence,  does  not  set  them  out  as  con- 
stituting the  negligence  charged  or  undertake  to  detail  this  facts  or 
circumstances  relied  on  as  rendering  defendant's  act  negligent,  such 
complaint  is  not  within  the  rule  that  where  a  complaint  avers  negli- 
gence in  general  terms,  and  then  sets  out  the  particular  act  as 
constituting  the  alleged  negligence,  it  is  demurrable,  unless  such  acts 
in  themselves  amount  to  negligence. — 76.  623. 


Digitized  by 


Google 


724  SUBJECT  INDEX. 

NEW  TRIAL. 

See  Criminal  Law,  §  2. 

1.  Criminal  Cases. 

Criminal  Law;  New  Trial;  Ruling  on  Motion, — The  statute 
does  not  apply  to  criminal  cases,  and  hence,  rulings  on  motion  for 
new  trial  cannot  be  reviewed  in  such  cases. — Sanders  v.  The  State, 
13. 

2.  Civil. 

New  Trials;  Confliciing  Evidence. — When  the  evidence  was  con- 
flicting on  the  only  point  in  issue,  this  court  will  not  put  the  trial 
court  in  error  for  overruling  the  motion  for  a  new  trial,  after  verdict 
rendered. — Denting  Co,  v.  Bryan,  317. 

New  Trial;  Failure  of  Evidence, — In  order  for  the  court  to  re- 
verse the  action  of  the  trial  court  for  refusing  to  grant  the  motion 
for  a  new  trial,  it  must  api)ear  plainly  and  palpably  that  the  evi- 
dence failed  to  support  the  verdict. — Montgomery  M,  Co.  v.  Leeth,  324. 

New  Trial;  Granting;  Disa-etion  of  the  Court, — Unless  the  evi- 
dence plainly  and  palpably  8upi)orts  the  verdict  the  action  of  the 
trial  court  in  granting  a  new  trial  will  not  be  disturbed  on  appeal. 
— Borden  &  Co.  v.  Vinegar  Bend  L.  Co.  354. 

New  Trial;  Newly  Discovered  Evidence;  Diligence. — Unless  it 
appears  that  the  party  applying  for  a  new  trial  on  account  of  newly 
discovered  testimony  used  diligence  to  discover  and  produce  the  evi- 
dence at  the  trial,  a  new  trial  will  not  be  granted  on  the  ground 
of  newly  discovered  testimony. — Newton  L,  &  B.  Co.  v.  Reeves,  41L 

Same;  Cumulative  Evidence. — ^A  party  is  not  entitled  to  a  new 
trial  on  account  of  newly  discovered  testimony  which  Is  merely  cu- 
mulative in  its  character. — lb.  411. 

New  Trial;  Grounds;  Newly  Discovered  Evidence. — ^Where  the 
alleged  newly  discovered  evidence  is  merely  cumulative,  a  verdict 
will  not  as  a  general  rule,  be  set  aside  on  that  account — C.  of  On. 
Ry.  Co.  V.  Johnson,  501. 

Same;  Time. — Where  a  failure  to  thoroughly  examine  a  wit- 
ness prevented  the  earlier  discovery  of  new  testimony,  a  proper 
amount  of  diligence  was  not  shown,  and  the  party  applying  was 
not  entitle<l  to  a  new  trial  for  that  reason. — Ih.  501. 

New  Trial;  Grounds. — The  denial  of  a  motion  for  new  trial  on 
the  ground  that  the  verdict  was  manifestly  contrary  to  the  evidence, 
or  the  preiK)nderance  of  the  evidence,  will  not  be  disturbed  unless 
after  indulging  all  reasonable  presumptions  in  favor  of  the  verdict 
tiie  court  is  clearly  convinced  that  it  is  wrong  and  unjust. — M.  «e  O. 
R.  R.  Co.  V,  Barber,  507. 

PERJURY. 

Perjury;  Indictment;  Sufficiency. — Construing  sections  7131, 
7161,  Form  82,  and  7542,  Code  1907,  together,  it  is  held  that  an  in> 
dlctment  for  perjury  in  a  civil  case  which  charges  that  J.  M.  In  a 
cause  pending  in  the  chancery  court  of  Chilton  County,  Alabama, 
in  which  the  said  J.  M.  was  plaintiff  or  complainant  and  T.  M.,  was 
respondent  or  defendant,  being  duly  sworn  by  Hugh  M.  Slmpeon. 
register  in  chancery  of  said  court  acting  as  commissioner  in  said 
cause,  who  had  authority  to  administer  such  oaths,  falsely  swore, 
etc.,  sufficiently  stated  the  substance  of  the  proceeding  in  the  mode 
provided  by  the  Code,  and  is  sufficient — Maddox  v.  The  State,  244. 
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PLEADINGS. 
For  complaints  and  pleas  in  particular  actions  or  crimes,  see  that 
title. 

1.  Demurrer, 
(a)     Refiling. 

Pleading;  Demurrer;  RefiUnp;  Effect. — Where  a  complaint  was 
amended  by  the  addition  of  another  count,  and  the  demurrer  inter- 
posed to  the  original  complaint  was  refiled  to  the  amended  complaint 
the  demurrer  was  applicable  to  the  complaint  as  a  whole  and  if  either 
count  of  the  complaint  was  good,  the  demurrer  should  be  overruled. 
—Phillip  Cary  Mfg.  Co.  v.  So.  Comt.  Co,  292. 

1^.    Alternative  Averments. 

Pleading;  Averments;  Alternative  Allegation. — Where  a  cause 
of  action  is  stated  in  the  alternative,  and  either  alternative  is  in- 
sufficient, the  complaint  is  bad. — Western  Ry.  of  Ala.  v.  Irwin,  577. 

2.  Waiver   by   Agreement. 

Pleading;  Waver  by  Agreement. — ^Where  during  the  trial  the 
defendant  proposed  to  file  special  pleas  setting  up  plaintilTs  failure 
to  ship  machinery  in  its  entirety  within  a  reasonable  time,  and 
plaintifiTs  attorney  insisted  that  such  matters  could  be  brought  in 
under  the  general  issue,  and  it  was  then  agreed  that  such  matter 
could  be  brought  in  under  the  general  issue,  the  plaintiff  waived 
any  further  pleading  by  the  defendant  to  enable  him  to  show  the 
failure  of  plaintiff  to  comply  with  the  terms  of  the  sale  as  to  the 
time  of  shipment. — Deming  Co.  v.  Bryan^  317. 

3.  Proof  and  Issues. 

Pleading;  Proof;  Getieral  Issue. — Evidence  which  goes  directly 
to  the  denial  of  plaintiff's  cause  of  action  is  admissible  under  the 
general  issue. — Young  v.  Campbell,  493. 
PLEDGES. 

Pledges;  Chattel  Mortgages;  Right  of  Mortgage. — While  the 
pledgee  of  a  chattel  mortgage  has  a  special  property  In  the  mortgage 
and  in  the  property  therein  conveyed,  and  has  a  prima  facie  or  prior 
right  to  sue  on  the  mortgage  and  to  recover  the  property  mortgaged, 
the  pledging  mortgagee  Is  entitled  to  recover  as  against  the  mort- 
gagor or  a  third  party  for  trespass  or  conversion  of  the  mortgaged 
property,  especially  where  the  pledgee's  right  will  not  be  affected  or 
he  consents  to  the  suit  by  the  mortgagee. — Fairbanks  v.  Chunn,  642. 

PRESENTING  WEAPON. 

Weapons;  Presenting  at  Another;  Evidence. — Where  a  prose- 
cution was  for  presenting  gun  at  another,  evidence  of  the  friendly 
relations  of  the  prosecutrix  with  the  defendant  after  the  alleged 
commission  of  the  offense,  the  time  of  her  first  complaining,  whom 
she  told  about  the  occurrence,  and  why  she  did  not  sooner  swear 
out  the  warrant,  is  irrelevant. — Wheat  v.  The  State,  242. 
PRINCIPAL  AND  AGENT. 

Principal  and  Agent;  Commissions;  Contract;  Condition  Prece- 
dent.— Where  the  principal  issued  to  the  agent  certificates  of  com- 
mission on  his  sale  of  the  machinery,  under  a  contract  that  the  cer- 
tificates were  not  payable  if  the  principal  failed  to  collect  notes 
given  by  the  purchasers  for  the  machinery,  or  If  the  notes  were  col- 
lected by  an  attorney,  and  that  no  conunission  was  to  be  paid  on 
any  order  not  filled,  nor  on  any  machinery  taken  back  for  any  cause 
whatever,  and  further  providing  that  the  proceedings  on  foreclosure 
sale,  on  allowances  and  corn-promises,  on  changing  the  time  of  pay- 
ment, on  changing  the  evidence  of  indebtedness  and  on  obtaining 
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PRINCIPAL  AND  AGENT— Contlniied. 

Judgment  or  selling  the  property,  shold  not  be  considered  as  oollec- 
tlons,  the  agent  was  not  entitled  to  recover  on  such  certlflcates 
where  the  principal  shows  that  the  conditions  precedent  were  not 
performed,  notwithstanding  the  principal  did  not  show  the  necenlty 
of  taking  back  the  machinery  sold,  or  of  collection  by  an  attorney, 
etc— Newell  &  Allen  v.  Port  Huron  E.  A  T.  Co.  423. 

Principal  and  Agent;  Evidence;  Declaration  of  Agent. — Whore 
there  was  evidence  tending  to  show  that  the  person  who  sold  the 
horse  1o  the  defendant  was  authorized  by  pi  an*  (Iff  lo  tnule  It, 
the  acts  or  declarations  of  said  alleged  agent  were  admissible. — Jones 
V.  Journey,  488. 

PUBLIC  POLICY. 

See  Contracts,  9  1. 
RAILROADS. 

1.     Setting  Out  Fire. 

Railroads;  Setting  Out  Fire;  Complaint. — In  an  action  against 
a  railroad  for  setting  out  fire,  thereby  destroying  property,  a  com- 
plaint which  alleges  that  the  employee  of  the  company  while  acting 
In  the  line  of  their  employment,  "or  under  Instructions  from  their 
superior,"  set  fire  to  combustible  material  on  the  ri^t  of  way,  and 
negligently  permitted  the  fire  to  spread  to  the  land  of  plain tllE, 
thereby  destroying  certain  named  articles  of  property.  Is  fatally  de- 
fective because  it  falls  to  show  that  the  superior  ordering  employee 
to  set  out  the  fire  had  actual  or  apparent  authority  to  make  the  order 
and  bind  the  company. — Western  Ry.  of  Ala.  v.  Irtoin,  577. 

RAPE. 

Rape;  Elements.    In  order  to  sustain  an  indictment  for  mpe^ 
it  is  necessary  to  prove  actual  penetration. — Harris  v.  The  8tate^  11€L 
Same. — One  who  has  sexual  intercourse  with  a  female,  by  force 
and  against  her  will  is  guilty  of  rape. — Ih.  116. 

Rape;  Force;  Acts  Constituting. — Carnal  knowledge  of  a  wo- 
man, with  force  and  against  her  will,  is  rape;  force  overcoming  her 
resistance  being  an  Indispensable  element  of  the  offense,  unless 
she  is  an  idiot  or  is  subdued  by  fraud,  or  is  overcome  by  drugs, 
drinks  or  their  equivalent;  acquiescence  obtained  through  duress 
or  by  putting  a  woman  in  fear  is  sufficient  force. — Hemdon  v.  The 
State,  118. 

Same;  Resistance. — ^While  a  woman  assaulted  by  a  man  with 
intent  to  ravish  her,  may  kill  her  assailant,  she  is  not  compelled 
to  do  so,  and  if  the  man  accomplish  his  purpose  by  force  and 
against  her  will,  he  is  guilty  of  rape. — lb.  lia 

Same;  Evidence  of  Proseoutriw. — It  is  competent  to  impeadi 
the  general  character  of  prosecutrix  for  diastity,  in  a  prosecottan 
for  rape. — Ih.  118. 

Same;  Corroboration  Sufflcient.-r-'WheTe  they  believe  beyond 
a  reasonable  doubt  that  the  defendant  is  guilty  as  charged,  a  Jury 
may  convict  upon  the  uncorroborated  testimony  of  the  prosecutrix 
for  the  offense  of  rape,  although  the  general  character  of  the  pros- 
ecutrix for  chastity  and  truth  is  bad. — lb.  118. 

REASONABLE  DOUBT. 

See  Charge  of  Court,  J  13. 
RECEIPTS. 

See  Evidence,  §  24, 
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RECEIVING  STOLEN  PROPERTY. 

ReoeMng  Stolen  Oooda;  Evidence;  SuffiGienoy.'^The  prose- 
cation  being  for  receiving  meat  stolen  from  a  railway  car,  the  evi- 
dence is  examined  and  held  to  warrant  the  finding  that  the  meat 
was  placed  in  the  car  by  the  consignor,  that  it  was  stolen,  that 
its  value  was  more  than  $25.00,  and  that  the  defendant  purchased 
It  knowing  it  was  stolen,  and  hence,  charges  declaring  that  there 
was  no  evidence  of  such  fact,  were  properly  refused. — Bell  v.  The 
State,  150. 

Same;  Knowledge  of  Theft. — In  a  prosecution  for  receiving 
stolen  goods  it  is  immaterial  whether  the  defendant  knew  of  the 
exact  place  from  which  it  was  stolen,  so  long  as  he  realized  that 
it  was  stolen;  hence,  it  was  not  error  to  refuse  a  charge  asserting 
that  there  was  no  evidence  that  the  defendant  knew  that  the  meat 
bad  been  stolen  from  a  railway  car. — Ih.  150. 

Same;  Instruction. — ^The  burden  is  on  the  state,  in  a  prosecu- 
tion for  receiving  stolen  property,  to  show  beyond  a  reasonable 
doubt  that  the  property  alleged  to  have  been  stolen  was  taken 
without  the  consent  of  the  owner;  hence,  a  charge  asserting  that 
the  burden  was  on  the  state  to  show  that  the  property  was  taken 
without  the  consent  of  the  owner  was  misleading  and  properly 
refused. — Ih,  150. 

RELEA«SE. 

Release;  Fraud;  Evidence. — The  evidence  in  this  case  held  to 
show  that  the  servant,  who  had  sustained  the  personal  injury  was 
induced  to  execute  a  release  of  his  claim  for  personal  injuries  by  a 
promise  to  furnish  him  with  employment,  and  hence,  to  authorize  a 
setting  aside  of  the  release  for  fraud  where  there  was  no  intent  to 
so  employ  him,  and  he  was  not  so  emiployed  in  fact — St.  L.  &  S.  F. 
R.  R.  Co.  V.  McCrory,  531. 

Same;  Rescission;  Restoration.—'One  who  seeks  to  rescind  a 
release  for  fraud  must  make  speedy  restoration  to  the  other  party 
of  anything  received  under  it;  he  cannot  repudiate  the  release  and 
hold  the  benefits  derived  therefrom. — Ih.  531. 

Same;  Tender. — ^Where  it  appeared  that  the  consideration  re- 
ceived for  a  release  would  not  be  received  by  the  party  furnishing  it, 
this  fact  excuses  a  failure  to  make  a  tender  as  a  condition  to  the 
right  to  rescind.— /6.  531. 

Same;  Laches. — The  evidence  in  this  case  stated  and  held  to 
justify  a  finding  that  the  party  executing  the  release,  acted  with 
reasonable  promptness  in  rescinding  on  the  ground  of  fraud  after 
the  discovery  of  the  fraud. — Ih,  531. 

REMOVAL  PEES. 
See  Ck>sts  and  Fees. 

RENT. 

See  Landlord  and  Tenant 

RESCISSION. 
See  Contracts,  |  5 ;  Release. 

SALES. 

See  Contracts ;  Logs  and  Logging. 
1.  Agency  or  Sale. 
Sales;  Agency;  Distinguished.^-'Whete  goods  are  consigned  to 
be  sold  and  the  consignee  is  at  liberty  to  sell  the  goods  at  any  price 
on  any  terms  he  pleases,  paying  the  consignor  a  fixed  price  for  the 
goods,  the  consignee  is  a  vendee  and  not  an  agent,  notwithstanding 
the  contract  provides  the  consignee  is  the  agent  of  the  consignor.-— 
Jackson  v.  The  State,  220. 
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SAU&S— Continued. 
■  2.    Contracts  of  and  Breach. 

Bale;  Contracts;  Mutuality.— Wheve  one  person  agrees  to  wA\ 
another  a  certain  amount  of  cotton  to  be  paid  for  at  a  stipalated 
price,  and  the  buyer  accepts  a  memorandum  signed  only  by  the 
seller,  the  contract  was  not  incomplete,  or  lacking  in  mutuality, 
because  the  memorandum  was  not  signed  by  the  buyer,  since  the 
price  to  be  paid  by  the  buyer  was  the  consideration  supporting  the 
promise. — Oann  v.  Long  A  Son,  274. 

Sales;  Breach  of  Contract;  Damages, — ^Where  the  purchase  will 
minimize  the  loss,  the  buyer  may  purchase  from  the  seller,  who  fails 
to  comply  with  the  contract,  without  being  held  to  have  abandoned 
the  orginal  contract  or  to  have  waived  any  right  of  action  for  dam- 
ages for  breach  thereof. — Borden  ft  Co.  v.  Vinegar  B,  L.  Co,  354. 

Same;  Contracts;  Performance. — A  stipulation  in  a  contract  of 
sale  for  the  shipment  of  goods  within  a  specified  time  Is  not  com- 
plied with  by  the  seller  in  obtaining  a  bill  of  lading  from  the  car- 
rier who  has  not  actually  received  the  goods,  and  the  seller  Is 
chargeable  with  any  delay  so  long  as  it  fails  actually  to  make  the 
shipment  according  to  the  contract. — Adams  Mach.  Co.  v.  So.  St,  L, 
Co.  471. 

Same;  Breach;  Damage. — Where  a  seller  of  a  sawmill  outfit 
was  informed  at  the  time  that  the  buyer  wanted  the  machinery  at 
once  to  saw  up  logs  ready  to  be  sawed,  that  the  logs  were  then  in 
good  condition,  but  that  they  would  be  damaged  if  they  remained. 
exposed  to  the  weather  and  to  Insects,  the  seller  was  liable  for  dam- 
ages to  the  logs  caused  by  exposure  to  the  weather  and  worms  if  he 
failed  to  deliver  the  machinery  within  the  time  specified;  and  the 
mere  fact  that  the  worms  had  begun  to  do  some  damage  at  the 
time  the  sawjnill  could  have  been  put  in  operation  if  it  had  been 
promptly  shipped,  will  not  defeat  a  recovery  for  such  damages  on 
the  ground  that  they  were  uncertain. — lb.  471. 

3.  Performance. 

Sales;  Performance;  Delivery. — Where  the  machinery  was 
wanted  for  use  in  protecting  growing  crops,  and  the  plaintiff  re- 
sponded to  an  inquiry  by  wire  as  to  how  soon  it  could  ship  a 
designated  spraying  outfit,  and  the  plaintiff  answered  it  could  ship 
immediately,  and  the  defendant  wired  to  rush  shipment,  time  was 
of  the  essence  of  the  contract,  and  the  buyer  was  not  liable  if  the 
delivery  was  not  made  in  a  reasonable  time. — Dcming  Co.  v.  Bryan, 
317. 

4.  Price. 

Sales;  Price;  Evidence. — Where  the  evidence  admitted  shows 
that  the  lumber  delivered  was  worth  considerably  more  than  the 
amount  which  had  been  paid  on  the  account,  but  did  not  show  what 
the  amount  was,  nor  the  balance  due,  it  was  sufficient  to  support  a 
verdict  for  the  plaintiff  for  at  least  a  nominal  amount. — Kendriok 
€t  (iL  V.  Chafin,  452. 

5.  Conditional. 

Sales;  Conditional;  Modification;  Pleading;  Variance. — The 
pleading  setting  up  a  conditional  contract  of  sale  of  machinery  Is  not 
8upi)orted  by  the  proof  involving  a  material  modification  of  the  con- 
tract by  consent  worl^ing  changes  in  the  character  of  the  machin- 
erv  and  in  the  date  of  delivery. — Adams  Mach.  Co.  v. 'So.  St.  L: 
Co.  471. 

Same;  Remedy  of  Seller;  Issues. — ^Where  the  action  is  upon  a 
conditional  contract  of  sale  to  recover  the  specific  property,  and  the 
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buyer  suggests  that  the  jury  determine  the  balance  due  under  tiie. 
contract,  as  authorized  by  section  3789,  Code  1907,  evidence  of  mat- 
ter In  recoupment  going  to  a  reduction  of  the  claim  Is  proper,  al- 
though such  matters  are  not  set  out  by  special  plea. — lb,  471. 

SELF  DEFENSE. 
See  Homicide,  5  2  (b). 

STATUTES. 
1.    Construction. 

Statutes;  Construction;  As  a  Whole. — ^Acts  1909,  p.  805,  while 
consisting  of  thirty-two  sections.  Is  but  a  single  act,  and  must  be 
construed  as  a  whole. — Crandall  v.  The  State,  112. 

Statutes;  Construction. — A  statute  Is  to  be  construed  so  as  to 
give  it  Its  full  legislative  meaning,  If  it  be  possible  to  do  so. — Shell 
V.  The  State,  207. 

STOPPAGE  EN  ROUTE. 

See  Carriers,  5  2  (b.) 
STREET  RAILWAYS. 

1.  Killing   Animals. 

Animals;  Killing;  Right  of  Action. — ^The  owner  of  a  dog  can 
maintain  an  action  against  a  railroad  company  for  negligently  kill- 
ing it— Selma  St.  A  Sub.  Ry.  Co.  v.  Martin,  537. 

Same;  Evidence;  Dog  Tax. — In  an  action  against  a  street  rail- 
way company  for  killing  a  dog,  the  fact  that  the  owner  thereof  had 
not  paid  the  dog  tax,  was  not  admissible  either  on  the  question  of  the 
value  of  the  dog  or  otherwise,  notwithstanding  there  was  a  dty  ordl-" 
nance  prohibiting  dogs  to  be  at  large  upon  the  street  unless  the  tax- 
thereon  had  been  paid,  since  the  fact  of  non  payment  would  not- 
affect  the  right  of  a  plaintiff  to  maintain  an  action  for  the  negligent- 
killing  of  a  dog  while  on  the  street. — lb.  537. 

Street  Railways;  Killing  Dogs;  Burden  of  Proof. — A  dog  Is  not 
stock  within  the  meaning  of  section  5476,  Code  1907,  but  Is  Included* 
In  the  terms  "other  property"  in  said  section,  and  said  section  Is 
broad  enough  In  Its  term  to  Include  a  street  railway;  hence,  in  an 
Action  against  a  street  railway  company  for  killing  plaintiff's  dog, 
the  burden  of  proof  was  on  the  railway  company  to  acquit  defend- 
ant of  negligence  in  the  premises,  the  plaintiff  having  made  out  a 
prlmsa  facie  case. — lb.  537. 

2.  Duty  of  Conductor. 

Street  Railtcays;  Operation;  Duty  of  Conductor. — The  rule  of 
street  railroads  requiring  conductors  to  change  the  registers  at  the 
end  of  each  run  was  not  necessarily  violated  by  the  mere  collection 
of  fares  before  changing  the  register,  if  the  register  was  changed  be*, 
fore  registering  any  fares  on  the  return  trip. — Birmingham  Ry.  L.  & 
P.  Co.  17.  Norris,  610. 

3.  Injury  to  Property. 

Street  Railways;  Injuries;  Action;  Jury  Question. — The  evi- 
dence in  this  case  stated  and  examined  and  held  to  require  a  sub- 
mission to  the  Jury  of  the  question  as  to  whether  the  injury  was 
caused  by  negligently  attempting  to  pass  a  buggy  standing  so  close 
to  the  track  as  to  be  struck  by  the  overhanging  car,  or  whether  the 
buggy  was  moved  toward  the  car  while  the  car  was  passing. — Birm- 
ingham Ry.'L.  &  P.  Co.  V.  Camp,  649. 
SUPERSEDEAS. 
1.    Bond  and  Incidents. 

Supersedeas;  Bond;  Liability. — Although  a  supersedeas  bond 
was  Insuffldent  as  a  statutory  bond,  because  made  payable  to  plain- 
tiff instead  of  to  the  clerk,  as  provided  by  section  2874,  CSode  1907, 
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yet  where  the  parties  relied  up<Ki  it,  and  it  accomplished  the  result 
intended,  to  the  damage  of  the  obligee,  an  acticm  may  be  mahitalned 
upon  it,  as  a  common  law  obligation. — Simmons  v.  Sharpe,  385. 

Same;  Consideration. — ^Where  a  sapersedeas  bond  was  condi- 
tioned In  the  exact  terms  required  by  the  statute,  the  obligors  cannot 
set  up  that  there  was  no  consideration  to  support  the  bond,  or  that 
the  consideration  was  Illegal  or  contrary  to  public  policy. — lb.  385. 

Same;  Other  Undertakings;  Extent  of  Liability. — ^Where  a  bond 
is  conditioned  to  pay  all  such  costs  and  damages  as  any  party  ag- 
grieved may  sustain  by  the  wrongful  suing  out  of  the  appeal,  and  the 
suspension  of  the  execution  of  the  judgment,  it  was  sufficient  to  ooYer 
damages  sustained  by  the  plaintiff  by  being  deprived  of  the  posses- 
sion of  the  land  sued  for  pending  the  appeal,  and  the  ocpenaes  in- 
curred for  services  of  counsel  in  resisting  a  reversal  of  the  judg- 
ment—76.  385. 

Same;  Breach. — The  non-payment  of  damages  sustained  by  the 
obligee  In  a  supersedeas  bond  which  accrued  to  him  on  affirmance 
of  the  Judgment  constitute  a  breach  of  the  condition  of  the  bond. — 
lb.  385. 

THREATS. 

See  Homicide,  \  1. 
TRESPASS. 

1.    Criminal. 

Trespass;  Notice;  Bequisites.^-The  warning  required  by  the 
statute  to  support  a  conviction  for  trespass  after  warning  Implies  a 
notice  to  the  defendant  not  to  go  on  the  premises;  hoice,  testi- 
mony that  within  six  months  of  the  commission  of  the  oflfense,  ths 
prosecutor  told  the  defendant  to  stay  oif  the  premises,  and  that  he 
told  accused  several  dlfferoit  times  to  do  so,  sofflciently  shows  a 
waming.^-BanA:«  v.  The  State,  247. 

TRIAL. 
1.    Objections  to  Evidence. 

Trial;  Objection  to  Evidence. — Where  no  objection  was  inter- 
posed to  the  question,  a  court  wUl  not  be  put  In  error  for  faning 
to  exclude  the  answer. — Humphries  v.  The  State,  1. 

Trial;  Objections  to  Evidence;  Time. — ^Where  the  question 
eliciting  the  evidence  Is  not  objected  to  when  asked,  a  motion  to 
exclude  the  evidence  comes  too  late  after  the  question  has  been 
answered. — Long  v.  The  State,  96. 

Trial;  Objection  to  Evidence;  PutUng  Court  on  Notice. — 
Where  evidence  Is  offered  which  Is  prima  fiicia  Irrelevant  and  In- 
admlsslble,  the  court  will  not  be  pat  In  error  for  sustaining  objec- 
tion thereto,  unless  the  party  calling  for  sudi  evidence  states  to 
tiie  court  that  he  Intends  by  subsequent  evidence  to  show  Its  rele- 
vancy, and  the  tendencies  and  character  <^  the  subsequent  evi- 
dence to  be  introduced  by  him. — Milford  v.  The  State,  lOL 

Same;  Objections;  NeceasUy.^-Though  there  Is  no  objection 
to  the  quei^on,  It  Is  not  error  to  ezdude  the  answer  If  It  proves  to 
be  ^relevant,  especially  where  the  question  gives  no  Information 
as  to  the  answer  expected. — Wall  v.  The  State,  157. 

Trial;  Objection  to  Evidence.— VHiere  any  part  of  the  evidence 
offered  was  competent,  an  objection  to  the  evidence  as  a  whole  was 
properly  overruled. — Jackson  v.  The  State,  226. 

Trial;  Reception  of  Evidence;  Repetition. — ^Whece  a  witness 
had  testified  in  rebuttal  that  he  did  not  have  an  alleged  conversa- 
tion with  the  third  person  at  his  house  as  testified  to  by  the  wife  of 
such  third  person,  it  was  a  mere  repetition  to  ask  the  witness  what 
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took  place  when  he  went  to  the  house,  and  hence,  an  exclusion  of 

such  a  question  was  proper. — Jones  v.  Journey,  488. 

Same;  Offer  of  Proof;  Purpose, — A  court  is  not  bound  to  permit 
a  question  to  be  answered  when  it  is  so  framed  that  on  its  face  it 
calls  for  testimony  that  might  not  relate  to  any  matter  involved  in 
the  suit— /&.  488. 

2.  Arguments  of  Counsel  (See  Appeal  and  E^ror,  S  4  b). 

Trial;  Argument  of  Counsel;  Objection. — Objection  to  an  ar» 
gnment  of  the  solicitor  and  motion  to  exclude  same,  must  be  made 
pending  the  trial,  and  before  the  jury  has  retired,  otherwise  they 
come  too  late. — Long  v.  The  State,  96. 

Trial;  Argument  of  Counsel. — ^The  argument  of  the  state's 
counsel  predicated  on  the  statement  "if  his  testimony  in  this  caii» 
is  true'*  was  not  objectionable. — Wall  v.  The  State,  157. 

Same;  Argument  of  Counsel. — It  is  the  duty  of  the  court,  of  its 
own  motion  to  prevent  improper  argument  of  counsel,  and  to  confine 
counsel  to  the  legitimate  field  of  discussion  ,and  hence  it  was  not 
improper  in  the  court  to  r^use  to  permit  counsel  to  argue  to  the 
jury  that  if  the  defendant  was  convicted  he  would  have  to  suffer 
imprisonment  in  the  penitentiary  from  one  to  ten  years. — Jackson  v. 
The  State,  226. 

Trial;  Argument  of  Counsel;  Without  the  Record.— Where  the 
evidence  did  not  tend  to  show  such  facts,  it  was  improper  for  plain- 
tiff's counsel,  in  his  closing  argument,  to  read  the  defendant's  pleas 
to  the  jury,  calling  their  attention  to  the  different  dates  on  which 
they  were  filed,  stating  that  he  could  see  the  president  of  the  de- 
fendant company,  who  was  its  principal  witness,  in  the  office  of  his 
counsel,  telling  what  his  defenses  were  and  the  stenographer  tak- 
ing down  the  statement,  and  at  subsequent  times  stating  a  different 
defense  to  his  counsel. — Johnson  Bros.  Co.  v.  Bentley,  281. 

3.  Reception  of  Evidence. 

Same;  Objections;  Time. — ^An  objection  to  a  question,  not  made 
until  after  the  question  was  answered,  came  too  late  to  put  the  court 
In  error  in  overruling  objection  to  the  question. — IJ>.  281. 

Trials  Reception  of  Evidence;  Objection;  Time. — ^Where  a 
question  is  asked  and  answered  without  objection  at  the  time,  the 
trial  court  will  not  be  put  in  error  for  a  failure  to  exclude  such 
evidence  on  objection  and  motion  made  after  the  evidence  has  gone 
to  the  jury.— Datf«  v.  The  State,  145. 

Same;  Reception  of  Evidence. — ^Where  the  answer  merely  tends 
to  fix  the  date  of  an  occurrence  to  which  the  witness  was  testii^ing, 
it  was  not  improper  to  allow  the  witness  to  answer  the  question. — 
Roice  V.  The  State,  238. 

Trial;  Reception  of  Evidence;  Objection. — ^Where  a  part  of  an 
answer  is  admissible  an  objection  to  the  whole  may  be  overruled; 
hence  where  there  was  evidence  that  a  stock  of  goods  sold  to  a  claim- 
ant was  a  remnant  stock,  an  objection  to  a  question  calling  for  an 
estimate  of  value  on  a  remnant  or  second-hand  stock,  because  there 
was  no  evidence  that  it  was  a  bankrupt  stock,  was  not  availing. — 
Montgomery  M.  Co.  v.  Leeth,  324. 

Same;  Time. — An  exception  to  a  question  not  taken  until  after 
the  witness  has  answered  comes  too  late. — lb.  324. 

4.  Adjournment 

Trial;  Adjournment;  Ground. — ^Where  the  defendant  had  had 
ample  time  before  the  trial  to  confer  with  his  witnesses,  it  was  not 
an  abuse  of  discretion  in  tlie  trial  court  to  refuse  to  stop  the  trial 
to  permit  such  a  conference. — Sapp  v.  The  State,  190. 
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5.  Communication  with  Counsel. 

Trial;  Communicating  With  Counsel— The  defendant  is  not  In 
position  to  complain  of  the  action  of  the  court  in  permitting  the 
game  warden  to  communicate  with  the  Bolicitor  while  the  game 
warden's  son  was  testifying,  the  impropriety  thereof  not  being  made 
to  appear.— -/eoti?e  v.  The  State,  238. 

6.  Questions  for  Court  or  Jury. 

Trial;  Jury   Question;   Evidence. — Where   the  facts  are   such 
that  men  of  ordinary  Intelligence  may  reasonably  differ  as  to  the 
inferences  to  be  drawn  therefrom,  the  question  becomes  one  for  the 
jury  to  determiue.~Sft.  L.  &  8.  F.  R.  R.  Co.  v.  McCrory,  531. 
TROVER  AND  CONVERSION. 

Evidence;  Competency. — ^Where  the  plaintiff,  in  an  action 
against  a  third  person  who  has  destroyed  his  landlord's  lien  on  a 
crop,  testified  as  to  the  terms  of  the  tenancy  contract,  what  he  had 
furnished  under  it,  how  much  rent  he  had  received,  and  what  was 
due  under  It,  the  defendant  should  have  been  permitted  to  show  by 
the  tenant  the  substance  of  the  contract. — Fairbanks  v.  Chunn,  642. 

Trover  and  Conversation;  Demand;  Necessity. — ^In  the  absence 
of  a  demand  for  the  plows,  the  fact  that  the  defendant  permitted 
them  to  remain  on  his  premises  where  they  were  left  by  plaintiff's 
tenants  was  not  sufficient  to  show  a  conversion  by  the  defendant  of 
the  plows.— 76.  642. 
USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  §  2. 
VENUE. 

See  Criminal  Law,  §  5. 
"VOID." 

See  Words  and  Phrases. 
WATERS  AND   WATERCOURSE. 
1.    Public  Supply. 

Water  and  Watercourses;  I'uhlic  Supply;  Turning  Off. — Where 
a  public  service  water  company,  under  a  mistalien  belief  that  a  cer- 
tain party  had  not  paid  his  water  rent  for  the  current  quarter,  cut 
off  his  supply,  It  was  such  negligence  as  warranted  a  recovery  for 
compensatory  damages. — Birmingham  W.  W.  Co.  v.  Wilson*  581. 

Same;  Punitive  Damages. — The  evidence  in  this  case  stated  and 
examined  and  held  not  to  show  such  wanton  or  intentional  injury 
as  warranted  the  imposition  of  punitive  damages. — 76.  581. 

Waters  and  Water  Courses;  Public  Supply;  Contract;  Rates. — 
The  contract  In  this  case  stated  and  examined  and  held  not  to  au- 
thorize a  charge  of  30  cents  per  thousand  gallons  by  meter  rate  at 
the  residence  such  as  the  one  considered,  but  that  the  proper  charge 
was  at  a  rate  not  exceeding  the  flat  rate  for  residences  of  the  slase 
here  denoted. — Birmingham  W.  W.  Co.  v.  Keiley,  629. 

Same;  Shutting  Off  Supply;  Damages;  Breach;  Evidence. — 
Where  a  defendant  water  company  in  order  to  coerce  a  consumer  to 
pay  an  unauthorized  demand  for  water  service  contrary  to  its  con- 
tract to  furnish  water  at  a  specific  rate,  shut  off  plaintllTs  water 
supply  and  put  plaintiff  and  his  family  to  Inconvenience,  hardship 
and  expense,  there  was  evidence  justifying  the  Imposition  of  punitive 
damages. — lb.  629. 

Same;  Breach  of  Duty;  Action. — ^Where  the  n^unicipaHty  made 
a  contract  with  a  water  company  to  supply  Its  inhabitants  with 
water  at  a  specified  rate,  such  contract  was  for  the  benefit  of  all 
the  Inhabitants  who  were  willing  and  able  to  pay  the  rate  specified 
and  to  comply  with  reasonable  regulations;  hence,  one  whose  water 
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was  wrongfully  turned  off  was  entitled  to  sue  to  lecover  damages 
for  breach  of  the  water  company's  duty  in  his  own  name. — /&.  629. 

Waters  and  Water  Courses;  Nuisance;  Liahility  of  Company. — 
Under  the  facts  in  this  case  It  Is  held  that  the  water  company  was 
concerned  in  creating  a  nuisance  by  supplying  water  through  de- 
fective pipes,  and  was  liable  for  the  injuries  sustained. — Birmingham 
W,  W.  Co.  V.  Martini,  652. 

WITNESSES. 

1.     E2xamination  and  Cross. 

Same. — ^A  defendant's  witness  on  cross  examination  may  be 
properly  asked  whether  he  did  not  know  that  the  accused  and  dece- 
dent had  had  another  quarrel  about  a  still,  as  it  did  not  inquire 
into  details  of  the  difficulty. — Humphries  v.  The  State,  1. 

Same. — A  question  to  one  whom  the  evidence  tended  to  show 
had  conspired  with  the  accused  and  another  to  kill  decedent,  as  to 
his  failure  to  say  anything  about  a  certain  difficulty,  although  he 
knew  that  the  brothers  of  accused  were  engaged  in  it  and  that  ac- 
cused's mother  was  there  and  exposed  to  danger,  did  not  involve 
an  abuse  of  the  latitude  allowed  on  cross  examination. — 76.  1. 

Same. — Where  the  state  had  introduced  evidence  of  threats  by 
accused  against  the  defendant  made  In  a  conversation  in  which  ac- 
cused stated  that  decedent  stole  his  still,  and  that  it  would  never  do 
him  any  good,  and  accused  denied  making  such  statement,  the  state 
could  ask  him  on  cross  examination  if  his  still  was  stolen. — 7&.  1. 

Same;  Examination;  Prompting. — A  witness  cannot  be  prompt- 
ed on  his  direct  examination  by  having  a  portion  of  his  testimony 
taken  on  a  former  examination  read  by  him. — Montgomery  v.  The 
State.  25. 

Same;  Cross  Examination. — For  the  purpose  of  contradicting 
them  or  to  test  their  recollection  the  state  may  be  permitted  to 
ask  the  witnesses  who  were  introduced  by  the  defendant  concerning 
their  testimony  on  ji  former  trial. — lb.  25. 

Same;  Cross  Examination  of  Accused. — Where  the  defendant 
had  testified  to  his  action  at  such  time,  it  was  competent  for  the 
state  on  cross  examination  to  ask  him  about  his  pistol,  what  he  did 
with  it,  and  his  motive  for  doing  so  on  the  night  of  the  shooting, 
and  when  the  sheriff  was  looking  for  him. — lb.  25. 

Witness;  Examination. — Where  a  question  has  been  asked  and 
answered  it  is  not  error  to  decline  to  permit  a  repetition  of  the 
question. — Fugna  v.  The  State,  47. 

Witnesses;  Cross  Examination;  Discretion. — ^The  legitimate 
limits  of  cross  examination  rests  largely  in  the  discretion  of  the 
trial  court,  and  are  not  revisable  unless  abuse  is  shown. — Sanford 
V.  The  State.  81. 

Witnesses;  Examination;  Leading  Questions. — It  is  within  the 
discretion  of  the  trial  court  to  permit,  or  not,  leading  questions  and 
unless  abuse  of  discretion  is  shown,  a  court  will  not  be  put  in  error 
for  permitting  or  declining  to  permit  leading  questions. — Milford  v- 
The  State.  104. 

Witnesses;  Examination;  Cross. — It  is  not  reversible  error  to 
refuse  to  permit  the  cross  examination  to  be  extended  to  immaterial 
matters,  or  to  refuse  to  allow  questions  which  have  been  fully  an- 
swered.— Wray  v.  The  State,  139. 

Witnesses;  Cross  Examination;  Scope. — On  cross  examination 
a  question  by  defendant  seeking  to  ascertain  at  what  time  defend- 
ant actually  took  charge  of  the  buainess  of  prosecutrix  under  a 
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certain  power  of  attorney  involved  waa  proper. — Wall  v.  The  State, 
15T. 

Same;  Immaterial  Matters. — It  is  not  improper  to  disallow  a 
question  on  cross  examination  which  seeks  to  elicit  immflt^rJii^ 
matters. — 76.  157. 

Witnesses;  Examination. — In  a  trial  for  violating  a  prohibi- 
tion law,  It  was  not  error  to  sustain  an  objection  to  a  question  to 
a  state's  witness,  on  cross  examination,  as  to  who  paid  a  certain 
person  to  work  up  the  cases,  where  such  person  inquired  about 
had  not  testified,  and  there  was  no  evidence  ttiat  he  had  been  paid. 
^8app  V.  The  State,  190. 

Witnesses;  Etcamination;  Shoioing  Bias. — A&  t^iding  to  show 
bias  on  the  part  of  the  prosecuting  witness,  it  was  competent  to  show 
on  cross  examination  that  she  was  mad  with  defendant  because  of  a 
mortgage  he  had  upon  her  property. — Wheat  v.  The  State,  242. 

Witnesses;  Examination;  Leading  Questions. — It  is  within  the 
discretion  of  the  trial  court  to  disallow  or  to  permit  leading  quee- 
tions  to  be  asked  and  the  court's  action  thereon  will  not  be  reviewed 
unless  plainly  erroneous. — Montgomery  M.  Co,  v.  Leeth,  324. 

Same. — Where  the  action  was  to  set  aside  an  alleged  fraudul^it 
conveyance,  and  it  appeared  from  the  cross  examination  of  the  wit- 
ness that  claimant  was  not  present  at  a  conversation  between 
a  witness  and  the  seller  of  the  goods,  and  the  conversation  referred 
to  a  different  and  s^arate  transaction,  and  the  conversation  was  not 
shown  to  be  a  part  of  that  testified  to  as  new  matter,  the  court 
properly  excluded  such  conversation. — Ih.  324. 

Witnesses;  Cross  Examination;  Extent. — Great  latitude  is  al- 
lowed in  the  cross  examination  of  a  witness  for  the  purpose  of  lay- 
ing a  predicate  for  the  introduction  of  contradictory  statements. — 
Davis  V.  Clausen,  378. 

Witnesses;  Cross  Examination;  Relevancy. — ^Where  the  action 
was  in  detinue  for  a  horse,  a  question  on  the  cross  examination  of 
a  witness  as  to  whether  a  third  person,  having  possession  of  the 
horse,  had  suggested  that  defendant  buy  the  horse  of  the  plaintiff, 
called  for  the  proof  of  a  suggestion  by  such  person  to  buy  the  horse 
from  its  owner  before  any  agency  in  such  third  person  was  created, 
and  the  answer  thereto  might  have  had  no  bearing  on  the  issues, 
and  hence,  the  question  was  properly  excluded. — Jones  v.  Journey,  488. 

Same;  Truth  of  Direct  Testimony. — In  detinue  for  a  horse 
where  the  defendant  claimed  that  he  had  acquired  the  horse  by  a 
trade  with  plaintiff's  authorized  agent,  and  a  witness  for  the  plain- 
tiff testified  that  such  agent  had  not  hired  the  horse  in  question  a 
question  to  plaintiff  on  cross  examination,  whether  the  witness  had 
claimed  that  he  rented  some  mules  to  such  an  agent  at  the  time  he 
rented  the  horse  to  him  was  admissible  as  tending  to  contradict  the 
first  witness'  testimony. — /&.  488. 

Same;  Irrelevant  Matters. — It  is  proper  to  exclude  a  question 
asked  a  witness  on  cross  examination  as  to  whether  a  third  person 
ever  suggested  that  he  buy  a  horse  of  the  plaintiff,  as  It  was  not  pre- 
judicial to  the  plaintiff,  since  an  affirmative  answer  thereto  would 
not  have  tended  to  support  plalntifTs  contention  that  such  third  per- 
^n  had  no  authority  as  an  agent  of  the  plaintiff. — lb.  488. 

2.     Impeachment  and  Corroboration. 

Witnesses;  Examination;  Impeachment, — ^A  qneBtion  to  a  wit- 
ness on  cross  examination,  "Tou  did  not  tell  anybody  there  that  day 
at  the  coroner's  Jury  that  you  did  not  know  anything  about  It?"  was 
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not  80  framed  as  to  direct  the  witness'  attention  to  the  person  in- 
volved in  the  supposed  contradiction,  and  consequoitly  did  not  lay  a 
proper  predicate  for  contradicting  the  witness. — Humphries  v.  The 
State,  1. 

Witnesses;  Credihility;  Impeaching  One's  Oton  Witness. — ^Where 
a  defendant  introduces  a  witness  he  is  properly  denied  the  right  to 
show  that  the  witness  was  introduced  and  examined  as  a  state's 
witness  at  a  former  trial. — Montgomery  v.  The  State,  25. 

Witnesses;  Corrolioration;  Statements  or  Declarations  Out  of 
Court. — A  witness's  testimony  cannot  be  corroborated  by  proof  of 
declarations  either  verbal  or  written,  made  by  the  witness  out  of 
court— SUls  V.  The  State,  73. 

Same;  Impeachment;  Predicate. — Where  no  predicate  has 
been  laid  for  the  purpose  of  impeaching  a  witness,  statements  made 
by  the  witness  inconsistent  with  her  testimony,  are  not  admissible. 
lb.  73. 

Same;  Impeachment;  General  Reputation. — Where  defendant 
testifies  as  a  witness  in  his  own  behalf,  his  general  reputation  be- 
comes admissible  for  purpose  of  impeachment — Sanford  v.  The 
State,  81. 

Witnesses;  Impeachment;  Proof  of  Contradictory  Matter, — 
Where  the  prosecutrix  testified  that  the  defendant  by  force  and 
against  her  will  had  sexual  intercourse  with  her,  and  it  was  claimed 
by  the  defendant  that  on  a  former  trial  before  the  mayor  the  prose- 
cutrix had  testified  that  the  defendant  assaulted  her  but  did  not 
have  sexual  intercourse  with  her,  this  was  contradictory  matter  of 
a  material  fact  in  the  case,  and  the  defendant  was  entitled  to  show 
if  he  couid,  such  contradictory  statements. — Harris  v.  The  State,  116. 

Witnesses;  Impeachment;  Veracity. — In  a  prosecution  for 
rape  it  is  competent  to  impeach  the  general  character  of  the  pros- 
ecutrix for  truth  to  affect  her  credulity  as  a  witness. — Herndon  v. 
The  State,  118. 

Same;  Interest. — It  is  proper  to  examine  a  defendant's  wit- 
ness as  to  whether  or  not  the  defendant  was  or  was  not  an  im- 
portant witness  for  the  witness  in  a  civil  suit  pending  as  tending 
to  show  interest  or  bias  of  the  witness. — Wall  v.  The  State,  157. 

Charge  of  Court;  Impeaching  Testimony, — Where  there  is  a 
confiict  in  the  evidence  in  a  criminal  case,  a  charge  asserting  that  if 
the  testimony  of  the  witness  had  been  impeached  the  jury  could 
disregard  his  entire  evidence,  unless  corroborated  by  other  testt- 
money  not  Impeached,  was  improperly  refuse^. — Davis  v.  The  State, 
200. 

Witnesses;  Impeachment;  Bad  Character — A  witness  may  be 
impeached  by  mere  proof  of  general  bad  character,  but  such  proof 
is  Admissible  only  for  the  purpose  of  impeachment — McGuire  v.  The 
State,  218. 

Same. — When  a  defendant  had  testified  in  his  own  behalf  his 
testimony  may  be  impeached  by  showing  not  only  that  he  is  a  per- 
son of  general  bad  character,  but  that  he  has  been  convicted  of 
crimes  involving  moral  turpitude,  has  made  contradictory  state- 
ments, etc.;  but  proof  of  general  bad  characted  must  be  limited  to 
the  purpose  of  Impeachment. — 76.  218. 

iSfame.— Where  a  defendant  testifies  in  his  own  behalf,  and  offers 
evidence  of  his  general  good  character,  such  evidence  can  only  be 
considered,  in  connection  with  the  other  evidence,  in  determining 
his  guilt  or  innocence,  and  may  not  be  considered  in  passing  on  the 
question  of  his  credibility,  although  evidence  of  his  general  bad 
character  has  been  offered  for  \he  purpose  of  impeaching  his  testi- 
mony.—76.   218. 
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3.    Recalling. 

Same;  Recalling;  Examination. — ^The  court  is  not  bound  to 
permit  a  second  cross  examination  of  a  witness  recalled  for  the 
purpose  of  raising  a  predicate  for  contradicting  her,  upon  matters 
not  bearing  upon  that  purpose. — Humphries  v.  The  State,  1. 

WORDS  AND  PHRASE)S. 

Words  and  Phrases;  "Foid."— A  "void"  thing  Is,  In  legal  effect, 
nothing,  and  has  no  effect  whatever. — Russell  v.  First  Nat,  Bank,  342. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  eyidence 
is  subsequently  admitted  its  former  exclusion  Is  rendered  harmless. 
—Humphries  v.  The  State  1. 

Appeal  and  Error;  Dismissal;  Jurisdiction, — ^An  appeal  from  a 
Judgment  in  favor  of  a  municipality  based  on  a  void  special  improve- 
ment assessment  will  be  dismissed  because  of  want  of  jurisdiction 
to  make  the  improvement  resulting  in  lack  of  jurisdiction  to  levy 
assessment  or  to  have  judgment  thereon,  the  appellate  court  having 
no  jurisdiction  on  appeal. — Oamer  v.  City  of  Anniston,  389. 


/Google 


Digitized  by  ^ 


Digitized  by 


Google 


Digitized  by 


Google 


LlSRASJr 


Digitized  by 


Google 


Digitized  by 


Google 


